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PREFACE. 


Prior  to  the  action  of  the  legialatore  in  1869^  there  had  bees 
no  legislative  provision  for  the  separate  official  pnblication  of 
the  decisions  of  the  Supreme  Court  of  this  State.  The  duties 
of  State  reporter,  under  the  old  system,  embraced  the  publi- 
cation of  decisions  in  the  court  for  the  correction  of  errors, 
as  well  as  in  the  Supreme  Oourt,  and  they  were  given  to  the 
public  in  the  same  volumes. 

The  vast  and  unprecedented  jurisdiction,  both  original  and 
appellate,  conferred  upon  this  court  by  the  system  organized 
upon  the  constitution  of  1846,  and  the  multiplicity  and  impor- 
tance of  the  causes,  arising  in  the  constantly  increasing 
population  and  business  of  the  State,  would  seem  to  have 
demanded  some  express  provision  for- authentic  reports  of  its 
adjudications,  and  the  subject  must  at  an  early  day  have 
received  attention  from  the  law-making  power,  had  not  the 
efforts  of  individuab  been  put  forward  to  supply  the  want. 

The  law  of  1869  provides  for  the  appointment  of  a  reporter 
for  the  Supreme  Oourt,  and  for  the  delivery  to  him  of  the 
decisions  therein,  which  are  designed  to  be  reported. 

My  appointment  under  this  law,  bears  date  in  the  middle 
of  June  last,  and  this  volume  of  reports,  delayed  far  beyond 
the  time  originally  set  for  its  publication,  by  causes  which  I 
have  been  unable  to  control,  is  given  to  the  public  in  discharge 
of  duties  thereby  devolved  on  me. 

I  submit  its  pages  to  the  profession,  in  the  hope  and 
belief,  that  the  experience  gained  in  the  preparation  of  this 
volume,  will  enable  the  reporter,  in  future  efforts  in  the  same 
direction,  to  improve  upon  this. 

ABRAHAM  LANSDTa 

Albany,  MofrcK  30, 1870. 
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STATE  OF  NEW  YORK. 
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Samuel  0.  Bowen,  Bespondenty  v.  Albert  W.  Powell  and 

Chables  Gobdon,  Appellants. 

(Gehbrjj:.  Tbbic,*  Eighth  District,  Fbbruabt,  1809.) 

« 

The  complaint  ayerred  a  contract  with  L,  as  the  defendants'  agent;  L  yeri- 
fied  the  answer,  and  recited  in  the  affidayit  of  yerification  his  agency  for 
the  defendants  in  making  Uie  contract — Eddy  the  affidayit  was  inadmissi- 
ble as  eyidence  ot  Vs  agency  in  making  the  contract 

The  defendants  did  not,  bj  obtaining  a  standing  in  court,  through  L's  yerifi- 
cation, become  boand  by  the  recitals  in  the  affidayit,  as  haying  been 
authorized  or  adopted  by  them. 

Appeal  from  judgment  on  report  and  decision  of  a  referee. 
The  referee  found  that  the  defendants,  early  in  October,  1865, 
by  their  agent,  or  agents,  agreed  with  the  plaintiff  to  purchase 
of  him  1,000  barrels  of  apples,  at  the  price  of  $5.70  a  barrel. 
The  apples  were,  from  time  to  time,  delivered  and  accepted, 
amounting  in  all  to  1,047  barrels,  and  the  referee  decided 
that  the  defendants  were  liable  to  pay  the  contract  price  for 
all  the  apples  delivered.  He  credited  the  amount  paid  and 
found  a  balance  of  $833.76,  including  interest. 

The  defendants  claimed  that  they  purchased  only  445  bar- 
rels at  $5.70  a  barrel,  and  the  remainder  at  $4.60  a  barrel. 

Laitsing  —  Vol.  L        1 
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Kmneroas  exceptions  were  taken  bj  the  defendants  dnring 
the  trial,  and  to  the  report  and  decisiou  o£tho  referee. 

Bowen  <b  PittSy  for  the  appellants. 

SicMeSj  OrmeH,  <&  (JhildBy  for  the  respondent. 

Present — ^MAsym,  Lamont  and  Barker,  J  J. 

By  the  Conrt — ^Marvin,  P.  J.  I  think  the  judgment  can- 
not be  disturbed  upon  the  ground  that  the  material  facts 
found  were  against  evidence  The  controUing.<  facts  were 
sharply  litigated  upon  the  trial,  and  there  was  evidence  upon 
both  sides. 

The  counsel  for  the  defendants  has  presented  in  his  points 
only  a  portion  of  the  exceptions  taken  upon  the  trial. 

The  plaintiff  claimed  that  the  contract  was  made  with 
Augustus  M.  Ives,  as  agent  for  the  defendants.  The  answer 
of  the  defendants  was  verified  by  Ives#  In  the. affidavit  of 
verification,  Ives  says  "  he  is  the  agent  for  the  defendants  in 
the  matters  out  of  which  this  cause  of  action,  as  claimed  by 
the  plaintiff,  arose,  and  is  acquainted  with  and  has  personal 
knowledge  of  all  the  material  allegations  contained  in  the 
defendants'  answer.  That  as  such  agent  he  made  the  con- 
tracts upon  which  the  apples  in  controversy  were  delivered. 
That  he  has  heard  read  the  foregoing  answer,  &c.  The  rea- 
son of  his  making  the  affidavit  is  that  the  defendants  are  . 
non-residents  of  the  county,  and  neither  is  present  to  make 
the  same. 

For  the  purpose  of  proving  that  Ives  was  the  lawAdlyoon-* 
stituted  agent  of  the  defendants,  the  plaintiff^s  compel  offered 
to  read  in  evidence  this  affidavit  verifying  the  complaint. 
To  this,  a  sufficiently  specific  objection  was  made.  The  referee 
overruled  the  objection  and  the  defendants  excepted.  The 
affidavit  was  read.  The  referee  erred  in  admitting  this  evi- 
dence. It  was  a  fikct  to  be  established  by  the  plaintiff  that 
he  made  the  contract  with  the  defendants,  or  with  some  per- 
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son  aathorized  by  the  defJBBdants  to  enter  into  the  contract 
for  them. 

The  affidavit  was  not  common  law  evideiice.  'It  was  not 
competent  evidence  to  prove  the  fSsust  of  agency.  Upon  the 
iflsne  of  agency,  it  was  no  more  than  the  dedaratioa  of  Ives 
that  be  was  agent,  and  the  declarations  of  the  BgetitAfe  never 
competent  to  prove  the  agency. 

The  anthorities  cited  by  counsel  for  plaintiff  are  not  in 
point  In  Green,  t.  Cfivan  <38  K  Y.  E..  848, 367),  the  answer 
was  put  in  evidence  to  prove  certain  admissions.  This  was 
the  answer  of  a  person  who  had  since  died  and  the  action  was 
revived  and  continued,  and  the  point  made  was  that  the 
admissions  made  in  the  answer  were  not  admissible  against 
the  defendants  succeeding,  and  this  was  veiy  properly 
overruled  for  the  reason  stated  in  the  opinion.  The  case  has 
no  application  to  the  present  case.    • 

In  Marrell  v.  Cowley  (17  Abbott,  76),  it  was  the  verifica- 
tion of  the  defendant  that  was  read  in  evidence,  to  prove  a 
tBLCt  stated  in  it.  Of  course,  this  was  admissible  simply  as 
the  declaration  or  confBSsion  of  the  defendant,  and  was  com- 
mon law  evidence. 

The  difficulty  is  not  overcome  by  the  suggestion  that  the 
Code,  §  157,  authorizes  the  verificaticm  of  a  pleading  to  be 
fnade  by  an  agent,  and  that  the  defendants,  by  the'  act  of 
Ives,  obtained  a  standing  in  court,  and,  therefore,  they 
should  be  held  to  have  adopted  his  act  and  to  have  admitted 
that  all  he  stated  was  true.  It  would  be  dangerous  to 
adopt  this  train  of  •  reasoning.  It  may  be  that,  for  the 
purposes  of  the  action,  it  should  be  held  that  the  defendants 
were  bound  by  the  act  of  verification.  But  the  Code  does 
not  require  that  the  agent  who  makes  the  verification  sbotdd 
have  had  any  connection .  with  the  facts  out  of  which  the 
action  or  defense  arose.  He  may  have  a  personal  knowledge 
x)f  all  the  material  facts  of  the  pleading,  and  still  never  have 
been  an  agent  of  the  party  until  employed  about  the  prose- 
cution or  defense  of  the  action. 

The  proof  of  the  agency  of  Ives  was  the  verifiealdon  of  the 
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answer,  and,  thereupon,  the  plaintiff  proceeded  to  examine 
witnesses  as  to  conversations  between  the  plaintiff  and  Ives, 
tending  to  prove  a  contract  or  contracts,  and  in  this  he  erred. 

Many  objections  were  made  and  some  exceptions  were 
taken,  but  I  do  not  deem  it  necessary  to  examine  them  here, 
as  the  cause  must  be  again  tried,  and  we  are  to  aaeume  that 
the  rules  of  evidence  will,  upon  such  trial,  be  properly 
administered. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide 
event 


John  M.  Hollis,  Respondent,  v.  William  Wagab,  Appellant 
(Gensral  Tbbm ,  TmsD  BiflTBicr,  Mabch,  1869.) 

When  the  entire  damages,  claimed  to  have  resulted  from  the  negligent  per« 
formance  of  specific  services,  are  sought  to  be  inferred,  and  estimated,  from 
proof  of  negligence,  and  of  its  nature  and  extent,  in  respect  to  a  part  of 
the  services,  the  inference  and  estimate  must  be  made  by  the  Jury. 

Accordhigly,  a  witness  having  testified,  that  he  had  re-dug  a  part  of  a  field 
of  potatoes,  which  had  been  dug  by  plaintiff  on  contract,  and  had  found 
a  certain  quantity  of  potatoes  still  in  it ;  and  the  dimensions  of  the  field 
being  given,  was  asked  how  many  bushels  of  potatoes  had,  in  his  Judg- 
ment, been  left  in  the  ground  by  plaintiff.— .S<)2<f,  that  the  question; , 
assuming  a  test  of  damages,  and  calling  for  the  opinion  of  the  witness, 
was  properly  overruled. 

There  being  some  evidence  of  an  acceptance  and  promise  to  pay,  for  services 
rendered  on  special  contract,  a  request  to  chaige  the  Jury,  that  if  they  find 
that  the  services  were  not  performed  in  a  workmanlike  manner,  they 
must  find  for  the  defendant,  is  properly  denied.  The  most  that  defendant 
can  claim  in  such  case  U  to  recoup  damages. 

FLAnmFF  brought  suit  in  a  Justices'  Court  on  a  special 
contract  for  work,  labor  and  services  in  digging  a  field  of 
potatoes.  The  answer  was  a  general  denial,  and  an  allegation 
that  the  potatoes  were  dug  in  an  unworkmanlike  manner. 
The  justice  rendered  judgment  for  plaintiff ;  and  the  defend- 
ant appealed  to  the  County  Court.  Tlie  jury  in  the  County 
Court  found  a  verdict  for  plaintiff;  and  the  defendant  further 
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appealed  to  this  court.  The  facts  out  of  which  the  exceptions 
to  the  rejection  of  testimony  and  refusal  to  charge  arose,  are 
fully  stated  in  the  opinion. 

O.  JRobertsatiy  e/r.,  for  the  appellant. 
FrancU  Hisinff^  for  the  respondent. 

Present — ^Millsb,  Ingalls  and  Hogebooic,  J  J. 

By  the  Court — ^Milleb,  P.  J.  Upon  the  trial  of  this  case, 
the  defendant  introduced  a  witness  who  testified  that  after 
the  field  of  potatoes  had  been  dug  over  by  the  plaintiff,  he 
went  into  the  north  part  of  the  field,  dug  two  rows,  about 
twelve  rods,  and  filled  a  bushel  basket  with  potatoes  which 
the  plaintiff  had  left  in  the  ground.  That  there  were  from 
two  to  three  or  from  five  to  six,  seven,  and  sometimes  as 
many  as  nine  potatoes  left  by  the  plaintiff  in  a  hill.  That 
the  longest  way  of  the  field  was  seventy-five  or  eighty  rods, 
and  that  he  picked  up  some  potatoes  from  the  field  on  the 
north  side  that  were  badly  cut,  and  that  they  were  frozen 
half  through.  The  defendant  then  offered  to  show  by  the 
witness  the  damages  which  he  had  sustained  by  reason  of  tlie 
non-fulfillment  of  the  contract,  which  testimony  was  objected 
to  as  immaterial ;  the  objection  sustained,  and  an  exception 
taken  by  the  defendant.  The  foUowii^  question  was  then 
put  to  the  witness  by  the  defendant's  counsel :  '^Judging  from 
the  portion  of  the  ground  you  did  dig  over,  and  the  number 
of  bushels  you  did  get  by  the  re-digging,  how  many  bushels 
of  potatoes  were  left  in  the  ground  by  the  plaintiff?"  The 
question  was  objected  to  by  the  plaintiff;  objection  sustained, 
and  the  defendant  excepted.  The  witness  then  further  stated 
that  he  had  dug  one  hundred  hills  in  various  parts  of  the  lot. 

I  think  it  is  quite  evident  that  the  evidence  offered  was 
properly  rejected.  The  evidence  of  the  witness  showed  the 
extent  of  the  damages  which  he  had  proved ;  and  it  was  by 
no  means  difficult  for  the  jury  to  determine  from  his  testimony 
their  amount.    He  testified  to  facts  within  his  knowledge ; 
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and  it  was  clearly  for  the  jury  to  decide  from  these  facts, 
what  damages  his  statement  established.  The  witness  had 
only  dug  over  a  very  small  portion  of  the  field,  and  he  was 
not  better  qualified  to  make  a  calculation  as  to  how  many 
potatoes  were  left  in  the  ground  than  the  jury.  The  offer 
embraced  all  damages  which  the  defendant  had  sustained, 
while  the  witness  knew  only  as  to  part.  It  called  for  his 
opinion  upon  a  question  of  fact,  which  it  was  clearly  the 
province  of  the  jury  to  decide ;  and  for  this  reason,  also,  was 
inadmissible. 

At  the  dose  of  tlie  trial,  and  after  the  judge  had  charged 
the  jury,  the  defendant's  counsel  asked  the  court  to  further 
charge  the  jury  that  if  they  believed  from  the  evidence  that 
the  plaintiff  agreed  to  assort  and  barrel  the  potatoes,  and  the 
plaintiff  admitting  that  he  did  not  do  so,  they  must  find  for 
the  defendant ;  the  court  refused  so  to  charge,  and  the 
defendant  excepted. 

The  plaintiff's  testimony  shows  that  he  did  barrel  the 
potatoes,  but  he  denies  that  he  agreed  to  assort  them ;  and  I 
do  not  imderstand  that  he  made  an  admission  that  he  did  not 
do  both.  The  offer,  therefore,  was  objectionable,  because  it 
embraced  a  proposition  which  was  partially  erroneous,  and 
for  that  reason  should  have  been  excluded.  It  is  also  liable 
to  objection  upon  other  grounds.  There  was  evidence  upon 
the  trial  to  show  that  the  defendant  had  expressed  himself 
satisfied;  said  that  the  work  was  done  well,  and  that  he  had 
agreed  to  pay  the  balance,  thus  ratifying  the  contract  as 
executed  and  carried  out.  Even  if  the  plaintiff  had  thus 
agreed,  and  afterward  modified  the  contract  and  promised 
to  pay,  the  naked  proposition  of  the  charge  was  erroneous, 
unless  qualified  by  the  subsequent  modification. 

The  request  to  charge  the  jury,  that  if  they  believed 
the  potatoes  were  not  dug  in  a  workmanlike  manner  the 
plaintiff  could  not  recover,  was  properly  overruled.  As  before 
remarked  there  was  testimony  to  show,  a  ratification  of  the 
contract ;  a  promise  to  pay  after  proof  of  knowledge ;  which 
would  preclude  the  proposition  presented,  from  being  charged 
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as  a  full  defense  which  wotdd  prevent  a  recovery.  The  moBt 
which  coTild  be  claimed  on  account  of  a  failure  to  perform 
the  contract  in  a  workmanlike  manner  would  be  a  recoup- 
ment for  damages  on  that  account  as  the  case  stood. 

I  am  not  entirely  satisfied  that  the  charge  made  was  not  in 
substantial  accordance  with  the  requests,  although  not  pre- 
cisely in  their  language ;  but  I  put  my  opinion  upon  the 
grounds  stated,  which  I  think  are  a  sufficient  answer  to  the 
positions  taken  by  the  defendant's  counsel  in  this  respect. 

The  judgment  below  must  be  affirmed,  with  costs. 


Elung  Fbanoe  and  Oliver  D.  Franoe,  Bespondents,  v. 

James  MoElhoke,  Appellant. 

(GB3ffEBAL  Tbbh,  TsmD  DiSfTBiCT,  Mabgh,  1869.) 

Whether  a  written  statement  of  items  made  by  the  witness,  and  yerifled  by 
his  oath  on  the  stand,  and  which  he  is  ready  to  verify  orally  in  detail,  is 
not  admissible  in  eridenoe  in  the  first  instance  as  ai^  account— Qu^«. 

In  an  action  to  recover  the  prooBeds  of  sales  made  by  defendant,  as  agent 
for  the  plaintiffs,  the  defendant  haying  testified  to  the  collection  of  different 
amounts  for  the  plaintifiis,  and  to  a  settlement  at  which  he  paid  them  a 
specific  sum,  is  entitled  to  the  benefit  of  his  own  testimony  as  to  the 
completeness  of  the  accounting,  and  maybe  asked  the  general  question 
-  whether  or  not  he  accounted  for  idi  the  moneys  collected  for  them. 

And  when  such  defendant,  as  a  witness,  states  that  he  had  made  deductions 
from  claims  collected  by  him,  and  was  authorized  to  do  so  if  he  thought 
necessary,  and  that  on  his  settlement  with  plaintiflls  he  was  asked  by 
one  of  them  if  certain  deductions  made  were  necessary  in  order  to  collect 
the  claims,  and,  upon  bis  answering  affirmatiyely,  the  deductions  were 

.  allowed,  he  may,  in  order  to  establish  the  fkiimess  of  his  transactions,  be 
asked  if  the  deductions  made  by  htm,  were  in  &ct  necessaiy  in  order  to 
collect  the  claims  in  question. 

He  may  also,  in  the  first  instance,  show  the  total  amount  allowed  him  in 
settlements  made  with  one  of  the  plaintiff  for  time  and  expenses ;  such 
aUowance,  was  an  admission  by  plaintifb  of  the  correctness  of  the 
charges,  to  the  benefit  of  which  defendant  was  entitled.  And  the  error 
in  excluding  the  testimony  will  not  be  disregarded  on  appeal,  because, 
on  his  cross-examination,  the  witness  could  not  state  particularly  what 
took  place  at  the  settlements. 
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Appeal  from  judgment  entered  upon  a  referee's  report. 

The  plaintiflfe  were  manufacturers  of  scythes,  under  the 
firm  name  of  E.  France  &  Son.  On  the  16th  April,  1853, 
they  made  with  defendant  a  written  contract,  by  which  they 
appointed  him  their  agent  for  one  year,  to  procure  orders 
for  the  sale  of,  and  to  sell  their  scythes.  By  the  terms  of  this 
contract,  the  defendant  was  to  collect  the  moneys  ariring  from 
such  orders  or  sales.  As  a  compensation  for  his  services,  the 
contract  provided  that  he  should  receive  two  dollars  for  each 
day  actually  and  necessarily  employed  in  the  business.  Also, 
his  traveling  expenses  necessarily  incurred  therein,  and  a 
commission  of  one  per  cent  on  all  moneys  collected  by  him. 
The  contract  also  provided  that  the  defendant  was  to  advance 
to  the  plaintiffs,  during  the  year,  moneys,  from  time  to  time, 
not  exceeding,  however,  the  sum  of  $1,500.  It  also  provided 
that  out  of  the  moneys  which  the  defendant  should  collect 
from  the  sales  of  scythes,  he  was  to  pay  imto  himself  all 
moneys  he  might  advance  to  the  plaintiffs  under  the  contract, 
together  with  his  salary,  expenses  and  commissions. 

The  defendant  procured  orders  and  sold  scythes  under  this 
contract,  and  on  the  23d  of  December,  1853,  the  parties  had 
a  settlement  of  their  transactions  under  it.  The  defendant 
had  made  collections  for  scythes  sold ;  had  made  payments 
to  the  plaintiffs  on  account  of  the  same,  and  had  loaned  to 
ihem  $1,500  according  to  the  agreement.  Some  of  the  orders 
remained  uncollected.  On  that  settlement  the  plaintiffs  were 
found  indebted  to  the  defendant  in  the  sum  of  $809.92. 

On  the  day  of  that  settlement  (December  23d,  1853),  the 
plaintiffi  made  with  the  defendant  a  second  contract,  similar 
to  the  first,  except  that  the  defendant  agreed  to  advance  them 
from  time  to  time,  a  sum  not  exceeding  $1,000. 

At  the  time  of  making  this  contract,  the  plaintiffs  indorsed 
on  it  the  said  $809.92,  which  was  found  owing  by  them  on 
the  settlement  referred  to,  as  so  much  received  from  tht 
defendant. 

The  defendant  during  the  year  following,  procured  orders 
and  made  sales  under  the  raid  contract.    He  also  made  col- 
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lections  after  December  23, 1853,  on  the  uncollected  orders 
under  the  first  contract,  and  also  on  the  orders  which  he  had 
taken  under  the  second  contract.  He  made  varions  payments 
to  the  plaintiff  out  of  such  collections ;  the  most  of  which 
were  indorsed  on  the  contract.  The  plaintiffs  received  from 
him  other  moneys,  to  wit :  $1,623.28,  and  $550,  which  were 
covered  by  two  receipts.  Neither  party  seems  to  have  done 
anything  under  either  of  these  contracts,  after  1854.  In 
October,  1859,  the  plainti£&  commenced  this  action  to  recover 
from  the  defendant  the  proceeds  of  scythes  sold  by  him,  under 
the  two  contracts  referred  to.  The  action  was  referred,  and 
after  trial  the  referee  reported  in  favor  of  the  plaintiffs  for 
$1,711.13,  with  interest  after  March  23, 1855.  The  questions 
raised,  so  far  as  material,  appear  in  opinion. 

Judgment  was  entered  upon  the  report,  and  the  defendant 
appealed  to  the  General  Term. 

S.  TT.  JFullertony  for  the  appellant. 

M.  SohoonmakeTy  for  the  respondents. 

Present — ^Millsb,  Ingalls  and  Hogebooh,  JJ. 

By  the  Court — ^Miller,  P.  J.  Some  of  the  rulings  of  the 
referee,  upon  the  trial  of  this  case  border  so  closely  upon  the 
line  of  the  discretion  to  be  exercised  by  the  court,  that  it  is 
not  entirely  clear  that  they  were  erroneous,  and  authorize  a 
reversal  of  the  judgment. 

I  am  inclined  to  think,  that  the  question  asking  the  witness 
to  state  the  amount  of  his  traveling  expenses  necessarily 
incurred  by  him,  in  and  about  the  business  in  which  he  was 
engaged,  and  the  number  of  days  actually  and  necessarily 
employed  by  him  in  and  about  the  same,  since  December  23, 
1853,  might  lawfully  have  been  allowed.  So  also  the  paper 
containing  a  statement  in  detail  of  the  expenses  necessarily 
incurred,  and  of  the  time  actually  and  necessarily  employed 
by  him  in  and  about  the  business,  might  have  been  admitted, 

Lansing  —  Vol.  L        2 
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and  the  admission  justified ;  not  as  the  introduction  of  a 
paper,  but  as  showing  in  writing  facts  the  witness  could  have 
stated  orally  in  detail,  if  the  examination  had  been  conducted 
in  a  manner  to  draw  out  such  a  statement,  after  looking  at 
the  writing,  and  with  the  Writing  in  his  hands.  The  paper 
was  not  a  memorandum,  but  a  statement  of  time  and  expen- 
ses ;  an  account  verified  by  the  oath  of  the  witness  on  the 
stand;  somewhat,  if  not  entirely,  analagous  to  an  account  for 
goods  sold^  where  the  proof  shows  that  it  has  been  drawn 
off  on  paper,  and  that  the  items  are  correct.  Such  evidence 
would  not  be  a  memorimdum,  but  a  statement  prepared  from 
all  sources  of  knowledge  at  the  command  of  the  witness, 
which  would  be  qtiite  as  direct  as  it  would  be  to  call  upon 
the  witness,  with  the  paper  before  him,  to  read  off  or  to  state 
these- items.  But  the  question  ari^ng  as  to  the  admissibility 
of  the  questions  put,  are  somewhat  close,  and,  to  some  extent, 
a  matter  of  discretion.  I  am,  therefore,  inclined  not  to 
regard  their  rejection  as  vitally  erroneous,  and  I  think  the 
judgment  should  not  be  reversed  on  account  of  any  sup- 
posed error  in  this  respect. 

There  are,  however,  some  decisions  of  the  referee  which 
cannot  be  upheld,  in  my  opinion,  upon  any  legal  grounds. 

I  think  the  question  put  to  the  defendant  whether  or  not 
he  accounted  to  the  plaintiffs  for  all  moneys  collected  by  him 
upon  orders- after  December  23,.  1853,  was  improperly  over?* 
ruled.  The  defendant  had  testified  that  he  had  collected  the 
sum  of  $669.09,  subsequent  to  the  time  named,  on  the  orders 
which  remained  uncollected  in  his  hands  at  that  period ;  that 
he  had  collected  $2,458.36  on  the  sales  of  1854,  and  that  he 
had  loaned  the  plaintiffs,  after  December  23,  1853,  between 
$2^700  and  $2,800,  including  the  sum  of  $809.92^  which  was 
conceded  to  be  due  at  the  time  of  the  settlement.  The 
defendant  had  also  testified  that  he  had  a  settlement  with  the 
plaintiffs  shortly  after  returning  from  his  last  collection  tour, 
and  that  he  had  paid  them  the  sum  of  $1,623.23,  for  which 
they  gave  him  a /receipt.  After  proof  of  these  facts,  it  was 
manifestly  proper  for  the  defendant  to  show  that  all  the 
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moneys  in  his  hands  collected  upon  orders  had  been  paid 
over  and  accounted  for.  The  defendant  had  stated  what 
moneys  he  had  collected,  and  what  he  had  paid ;  and  it  was 
no  objection  to  the  question  that  it  was  leading  and  general 
it  its  character.  I  think  that  the  defendant  had  a  right  to  close 
the  door  to  all  cavil  or  question  which  might  be  raised  as  to 
the  correctness  of  his  statement  and  the  account  he  rendered. 
It  is  true  that  the  defendant,  upon  his  cross-examination, 
afterward  rendered  an  account  of  his  collections  in  detail, 
and  he  testifies  that  he  took  receipts,  and  that  the  receipts  in 
eridence  cover  all  the  moneys  that  he  has  any  recollection 
of.  But  this  does  not  entirely  obviate,  the  difficulty.  He 
was  entitled  to  the  benefit  of  his  own  evidence  that  he  had 
accounted  for  all  moneys  collected  upon  orders  in  a  general 
form ;  and  it  added  somewhat  to  the  weight  of  that  already 
given  by  him.  For  the  same  reasons  I  think  the  referee 
improperly  rejected  the  question  put  to  the  defendant 
whether  he  had  collected  any  other  moneys  upon  orders 
since  December  23, 1853,  than  those  which  he  had  accounted 
for  to  plaintiflfe. 

I  also  think  that  it  was  proper  to  prove  by  the  defendant 
that  it  was  necessary  to  make  the  deductions  which  he  did 
make  in  order  to  collect  the  claims  upon  parties  for  indebted- 
xiess  to  the  plaintifis.  The  witness  had  previously  testified 
that  he  had  made  deductions  from  some  of  the  orders  when 
making -collections;  that  he  was  authorized  to  do  so  by  the 
plaintiffs  the  same  as  if  he  was  doing  it  for  himself;  that  if 
he  thought  it  necessary  to  make  deductions  he  might  do 
so;  that  he  made  the  statement  to  the  plaintiffs  of  the 
deductions  made  when  he  was-settling,  and  that  one  of  them, 
with  whom  the  settlement  was  made,  asked  if  it  was  necessary 
to  make  the  deductions ;  that  the  defendant  replied  that  it 
was,  and  the  plaintiff  said  it  was  right.  Ko  objection  was 
made  beoause  the  question  called  for  the  defendant's  opinion ; 
and  even  if  it  had  been,  I  think  that  the  question  was  a 
proper  one.  One  of  the  plaintiffs  had  ratified  the  action 
of  the  defendant  in  making  deductions,  and  asked  his  opinion 
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if  it  was  necessary ;  and,  when  informed  that  it  was,  res- 
ponded that  it  was  right.  In  corroboration  of  the  defendant's 
testimony,  and  to  establish  the  fairness  of  his  transactions  in 
making  the  deductions,  it  was  proper  to  show  by  him  that 
they  were  necessary  in  the  general  way  proposed. 

Nor  was  there  any  objection  to  asking  the  defendant  what 
was  the  gross  amount  of  deductions  made  upon  orders.  If 
the  defendant  knew  what  the  gross  amount  of  tke  deductions 
was,  why  exclude  his  knowledge  of  that  fact?  True,  he 
might  have  stated  the  details  and  given  the  particulars ;  but 
it  by  no  means  follows  that  a  neglect  to  show  items  in  the 
first  instance  is  a  reason  for  upholding  an  improper  ruUng, 
when  the  testimony  is  clearly  admissible.  The  defendant 
had  an  undoubted  right  to  show  the  gross  amount  of  deduc- 
tions actually  made,  and  was  not,  therefore,  bound  to  intro- 
duce evidence  which  would  establish  the  same  thing  by  another 
and  a  more  extended  and  elaborate  course  of  examination, 
when  the  answer  to  the  question  put  would  prove  the  same 
fact  in  a  more  direct  and  positive  manner. 

It  was  also  competent  for  the  defendant  to  show  the  total 
amount  which  had  been  allowed  him  for  traveling  expenses 
and  time  in  settlements  made  with  one  of  the  plaintiffs.  The 
defendant  had  testified  to  various  settlements  made ;  and 
that  he  had  been  allowed  for  traveling  expenses  and  time 
upon  these  occasions,  and  he  had  a  right  to  show  what  was 
allowed  to  him  when  they  were  made.  Such  an  allowance 
would  have  been  an  admission  of  the  plaintiffs  of  the  cor- 
'rectness  of  the  amounts  allowed,  and  strong  proof  in  his 
"avor  as  to  this  branch  of  the  case. 

It  is  no  answer,  in  my  opinion,  to  the  objection  made  to 
say  that  the  defendant  lost  nothing  by  the  rejection  of  the 
evidence  offered,  because^  when  he  was  inquired  of  upon  his 
cross-examination,  he  could  not  state  particularly  what  took 
place  at  the  settlements  with  the  plaintiffs.  This  testimony 
might  affect  the  credit  to  be  given  to  any  statement  which 
he  might  make  as  to  the  amount  allowed*,  but  it  does  not 
render  the  evidence  improper,  or  establish  satisfactorily  that 
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no  injury  could  have  resulted  from  the  rejection  of  the  evi- 
dence offered.  Nor  do  the  receipts  indorsed  upon  the 
contract  so  clearly  establish  the  expenses  incurred  and  their 
allowance  by  the  plaintiffs,  as  to  authorize  the  conclusion 
that  the  testimony  was  xmimportant  and  inadmissible. 

Other  questions  are  made  as  to  the  correctness  of  the 
referee's  ruling  upon  the  trial,  but  as  for  the  reasons  already 
stated  the  rej^ort  must  be  set  aside ;  it  is  not  necessaiy  to 
discuss  them. 

This  case  has  been  twice  tried,  and  it  is  of  some  importance 
to  the  parties  to  terminate  the  litigation ;  but,  after  a  careful 
examination,  I  do  not  see  how  the  referee's  rulings  can  be 
sustained  upon  legal  grounds  in  the  particulars  stated. 

For  the  reasons  given,  the  judgment  entered  upon  the 
referee's  report  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


The  Union  National  Bank  ot  Tboy,  Respondent,  v.  Thh 
Sixth  National  Bank  of  New  Yokk,  Appellant. 

(General  Teem,  Tbjbd  Distbict,  ICaboh,  1809.) 

It  is,  it  seeoiB,  a  sound  principle  of  law,  that  in  an  actipn  for  money  paid 
by  mistake  in  facts,  the  plaintiff  should  recover  irrespective  of  any  neg- 
ligence with  which  he  may  be  chaigeable,  nnless  it  has  cansed  injury  to 
the  defendant. 

Thus,  where  defendant  discounted  a  note  for  G.  and  sent  it  to  plaintiff 
for  collection,  and  plaintiff  sent  it  to  an  agent  for  the  same  purpose, 
and  remitted  to  defendant  before  any  return  from  the  agent;  and 
it  then  transpired  that  the  agent,  having  presented  the  note  for 
payment,  it  had  been  dishonored  by  the  maker  and  protested,  and  notice 
of  protest  mailed  to  the  parties  entitled,  which  had  been  received  by 
defendant  and  G.,  though  it  had  not  reached  the  plaintiff;  and  that  G., 
upon  notice  of  the  protest,  had  repaid  defendant  for  the  note ;  and  tha* 
defendant,  after  notice  of  the  protest,  and  the  repayment  by  G.,  receiving 
plaintiff's  remittance,  had  refunded  to  G.,  and  the  note  was  usurious  aud 
uncoUectable.  In  an  action  brought  by  plaintiff  to  recover  the  amount 
remitted  to  defendant,  as  for  money  paid  by  mistake,  it  failing  to  appenr 
that  defendant  had  no  remedy  over  against  G.— ifeM,  the  action  would 
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lie,  although  plaintiff  noiight  be  chargeable  witb  negligence  in  not  ascer- 
taining that  the  note  had  been  dishonored  before  making,  the  cemittance 
to  defendant 

An  action  could  not  be  suBtahied  by  the  plainti^  against  G.,  for  the  money 
paid  him  on  receipt  of  plaintiff's  remittance,  but  G.  would  be  liable  tc 
refund  to  defendant — SMMe,     -  • 

A  referee*s  findhigof  the  non-reoeipt  by  ai>ank^.of  notice  of  pretest  sen^  tc 
its  cashier,  is  sufficiently  supported  by  nncontradicted  testimony  theretOi 
given  by  one  of  the  bank  clerics,  whose  duties  would  not  necessarily  bring 
to  him  information  of  the  receipt,  although  the  ground  of  the  clerk's 
knowledge  does  not  appear. 

r 

Appeal  taken  upon  a  case,  and  exceptions  from  a  judgment 
in  favor  of  plaintiff  entered  on  a  referee's  report.  The 
action  was  to  recover  money  paid  by  mistake,  and  the  evi- 
dence disclosed  the  following  facts : 

Plaintiff  was  collecting  agent  at  Troy,  for  defendant  doing 
Dusiness  in  New  York,  and  received  from  it,  for  collection,  a 
note  made  by  one  Bassett,  payable  to  order  at  the  Columbia 
Bank  of  Chatham  Four  Comers,  indorsed  by  the  payee  and 
another,  and  by  one  Gregan,  who  was  a  customer  and  depositor 
with  defendant,  and  for  whom  defendant  had  discounted  the 
note.  Plaintiff  forwarded,  the  note  for  eoHection  to«  ihe  said 
Columbia  Bank,  its  agent j  whioh,  on  the  .29th  January,!  1866, 
duly  presented  the  note  to  the  maker,  by  whom  it  was 
dishonored,  had  it  protested,  and  mailed  notices  of  protest 
to  the  indorsers,  including  the  cashiers  of  the  parties: to  this< 
action.  The  notices  reached  the  defendant  and  Gregan,"  and 
the  latter,  after  receipt  thereof,  and  on  the  5th  day  of  Feb- 
ruary^ 1866,  repaid  defendant  for  the  note.  The  same  day, 
plaintiff  remitted  the  amount  <>f  the.  note,  leas  commissiona, 
to  the  defendant,  which  the  latter  receiving  on  the  61^, 
credited  to  Gregan  in  his  account,  and  informed  him  of 
the  fact ;  and  Gregan,  the  following  day,  drew  against,  and 
received  the  amount  so  credited.  Gregan  had  died,  before 
this  action  was  commenced. 

Defendant's  bookkeeper  (the  ground  of  whose  information 
did  not  fully  appear)  testified  to  the  non-receipt  by  his  bank, 
of  notice  of  protest  at  the  time  the  .remittance  wa&made,  and 
also,  that  he  had  made  the  remittance  supposing  the  note  to 
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have  been  paid.  It  also  appeared,  that  though  there  was  daily 
communication  by  mail,  between  Troy  and  Ghatham  Four 
Comers,  defendant  made  no  inquiries  regarding  tiienote  until 
the  9th  February,  when,  upon  its  inquiring  of  the  Columbia 
Bank,  the  note  was  returned  to  defendant  under  protest. 
The  plaintiff  received  it  on  the  10th,  and  on  the  12th  returned 
it  to  the  defendant,  with  notio&.of  the  mifitake  in  the  former 
payment,  and  a  claim  of  repayment. 

The  note  had  been  afterward  assigned  •  by  the  defendant 
to  the  plaintiff,  for  -the  purpose  of  a  suit  thereon ;  by  the 
terms  of  the  assignment,  their  rights  and  liabilities  were 
reserved  to  the  parties  as  they  stood  up  to  the  date  of  the 
assignment.  Plaintiff  sued  the  maker,  who  was  good,  and  the 
payee,  but  his  action  had  beefh  defeated  upon  a  defense  of  usury. 

Gregan  continued  to  deal  with  defendant  for  eighteen 
months  after  the  repayment  to  him,  and  his  deposit  account 
\uring  that  time  averaged  from  $1,000  to  $1,500; 

L  Paris  and  TT.  H.  Pechham,  for  the  appellant,  among  other 
points,  insisted :  That  the  action  being  equitable,  founded  on 
an  alleged  right  of  plaintiff  to  be  relieved  ifrom  its  own 
mistake,  there  could  be  no  recovery  unless  the  mistake  was 
mutual,  and  related  to  fsicts  respecting  which  both  parties 
were  mutually  bound  to  inquire,  citing,  Bcmh  of  Commerce 
v.  Union  Bwnk  (3  N.  T.,  230) ;  Framldm,  v.  Baym^ond  (3 
Wend.,  72). 

That  plaintiff  having  had  knowledge,  or  the  means  of  know- 
ledge within  reach,  so  that  by  reasonable  diligence  he  could 
have  acquired  information  of  the  facts,  he  could  not  recover. 
(Story  Eq.,  §§  146, 160, 161.) 

And  claimed  the  rule  on  this  point  to  be  as  stated  per 
Mabct,  J.,  in  FrcmJdvn  Bcmh  v.  Baymond  (3  Wend.,  69), 
as  follows :  **  The  general  principle  of  law  is  indisputable, 
that  if  a  party  pays  money  under  mistake  of  the  real  facts^ 
and  wOfumt  amy  negligence  imputable  to  himybr  not  Jcnowvng 
tTvenfij  he  may  recover  back  such  money ;  ^  citing  also  the  lan- 
guage of  Bailbt,  J.,  in  Milnes  v.  Duncan  (6  B.  &  C,  671), 
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viz. :  "  If  a  party  pay  money  under  a  mistake  of  the  real 
facts,  and  tliere  are  no  laches  imputable  to  him  in  respect 
of  his  omitting  to  avail  himself  of  the  means  of  hnowledgt 
within  his  power,  he  may  recover  it  back.'* 

G.  F.  Tabor ^  for  the  respondent. 

Present — ^Inoaxxs,  Hogeboom  and  Psokham,  J  J. 

By  the  Conrt — ^Pbokham,  J.  This  was  an  action  to  recover 
back  the  money  paid  by  plaintiff«to  defendant,  as  proceeds 
of  a  note  sent  by  defendant  to  plaintiff  to  collect.  The 
plaintiff  alleges  that  the  note  was  not  in  fact  collected,  but 
that  the  amount  was  sent  by  plaintiff  by  mistake,  under  the 
belief  that  it  had  in  fact  been  paid,  plaintiff  having  received 
no  notice  of  its  protest. 

The  answer  puts  in  issue  the  alleged  mistake.  After  fully 
stating  the  facts  the  judge  proceeded  as  follows:  The  defend- 
ant now  insists  that  there  was  no  proof  before  the  referee 
that  the  plaintiff  did  not  receive  notice  of  protest.  The 
plaintiff  proved  that  the  note  was  regularly  protested,  and 
notice  of  protest  sent  by  mail  to  the  plaintiff,  addressed  to 
its  cashier  from  the  Columbia  Bank,  where  the  note  was 
payable.  The  cashier,  to  whom  this  notice  was  addressed, 
was  not  called  as  a  witness ;  but  a  bookkeeper  of  plaintiff, 
who  had  no  duty  or  opportunity  to  know,  so  far  as  appears, 
whether  the  cashier  received  such  notice,  testified  "that  he 
never  knew  of  any  notice  of  protest  being  received  by  plain- 
tiff," and  that  "  he  supposed  the  note  had  been  paid,  because 
we  (the  plaintiff)  received  no  notice  of  protest."  His  duties, 
as  stated  by  himself,  were  "  to  attend  to  the  remittance  of 
foreign  notes ;  that  it  was  in  his  exclusive  charge  to  attend 
to  and  ascertain  what  notes  were  received  for  collection ;" 
that  he  "  was  charged  with  the  collecting  and  remitting  out- 
of-town  paper."  This  was  paper  of  that  character.  Ho  also 
testified  that  "plaintiff  remitted  for  this  note  before  any 
notice  of  protest  was  received  or  the  note  returned." 

It  certainly  does  not  appear  how  this  clerk  should  or  could 
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know  whether  plaintiff's  cashier  had  received  the  notice  of 
protest.  But  he  was  not  cross-examined  at  all  on  that  sub- 
ject by  the  defendant's  counsel,  and  he  swears  positively  to 
a  fiwt,  the  non-receipt  of  a  notice,  which  it  is  possible  he 
actually  knew,  and  would  have  disclosed  how,  had  his  atten- 
tion been  called  to  the  point.  Possibly  he  received  and 
opened  at  that  time,  all  letters  addressed  to  the  plaintiff's 
cashier. 

Under  these  circumstances  I  think  the  referee  was  right 
in  his  finding  on  this  point ;  at  least  it  does  not  affirmatively 
appear  that  he  was  wrong. 

It  is  also  insisted  by  the  defense,  that  the  plaintiff  was 
guilty  of  negligence,  in  not  sooner  learning  that  this  note 
was  not  in  fact  paid,  and  communicating  that  fact  to  defend- 
ant. The  note  payable  at  the  Columbia  Bank  fell  due,  and 
wss  protested,  on  the  29th  of  January.  On  the  5th  of  Feb- 
ruary, the  plaintiff  sent  the  money  to  defendant  as  proceeds 
of  the  note.  On  the  9th  or  10th  of  February,  the  plaintiff, 
for  the  first  time,  sent  to  the  Columbia  Bank  to  learn  about 
the  note,  and  on  the  10th,  for  the  first  time,  is  informed  that 
it  was  protested,  and  on  the  12th  of  February  the  defendant 
is  informed  that  the  money  was  sent  by  mistake,  and  must  be 
repaid.  There  was  a  daily  mail  between  plaintiff  and  Columbia 
Bank,  on  the  line  of  a  railroad,  and  the  bank  was  only  some 
thirty  miles  distant  from  Troy.  Here  were  some  eleven  or 
twelve*  days  suffered  to  elapse  by  plaintiff  after  this  note  fell 
due,  before  it  heard  or  took  any  steps  to  learn  what  had  become 
of  the  note,  whether  paid  or  not,  the  Columbia  Bank  in  that 
time  sending  to  plaintiff  neither  money  nor  note.  This  would 
hardly  be  regarded  as  according  with  prompt  business  conduct. 
Still  I  do  not  understand  that  this  so-called  negligence  on 
the  part  of  the  plaintiff  will  bar  his  recovery,  unless  the 
defendant  has  suffered  thereby.  ■  The  nature  of  the  negli- 
gence is  best  ascertained  by  referring  to  the  duty  imposed 
upon  plaintiff.  Its  duty  was  to  collect  the  note  and  forward 
the  proceeds  promptly ;  if  not  paid,  to  notify  parties  and 
returni  the  note.     I£  was  not  paid,  and  all  proper  notices  were 

La  xsing  —  Vol.  L         3 
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given.  The  priDciple,  I  tliink,  is  sound,  that  the  plaintiff 
should  reoover  back  money  paid  to  defendant  by  mistake, 
irrespectiye  of  that  negligence,  unless  it  has  caused  injury  to 
defendant.-  Suppose  it  were  held  that  the  plaintiff  wa&  neg- 
ligent or  careless. in  sending  proceeds  of  note  to  defendant, 
without  any  knowledge  or  notice  tliat  it  had  been  paid;  L 
know  of  no  4)rinciple  of  law  or  equity  that  would  bara  reoov* 
ery  solely  on  that  ground.  If  the  defendant  has  not  in  any 
manner  been  injured  by  the  neglect,  why  should  it  be  aided 
and  shielded  thereby,  fromi  an  otherwise  just  responsibiUty ; 
in*other  words,  why  should  a  negligence  which  has  injured 
no  one,  which  has  in  no  manner,  in  fact,  affected  the  cause 
of  action,  be  allowed  to  discharge  that  cause  of  action  ? 

The  defendant  •  dso  insists  that  it  paid  orer  the  money  to 
Gregan,  to  whom  it  then  belonged,  after  (receiving  it  from 
plaintiff  as  the  proceeds  of  the  note.  That  this  was  done 
before  any  knowledge  or  notice  of  the  alleged  mistake*  The 
&ct  is  so  found  by  the  referee. 

There  is  nothing  in  the  intimation  that  the  defendant  paid 
over  the  money  too  soon  to  its  customer,  Gregan.  That  it 
should  have  waited  and  inquired  if  there  was  not  some 
mistake  before  doing  so.  Such  a  course  is  probably  never 
adopted  in  practice.  An  indorsed  note  is  sent  to  a  bank  for 
collection,  is  protested,  and  in  a  week  thereafter  the  bank 
remits  the  money  upon  the  note  as  paid.  Was  it  ever  heard 
of  that  the  owner  of  the  note  &ils  or  hesitates  to  ttse  the 
money  or  to  dispose  of  it  absolutely  until  he  shoidd  first  send 
to  the  bank  and  inquire  if  it  be  really  paid  i  Human  expe*- 
rienee  probably  shows  no  such  case.  Has  he  not  the  best 
evidence  of  it  in  the  receipt  of  the  money  from  the  party 
having  it  for  collection  as  liie  proceeds  of  its  payment? 

That  it  had  been  first  protested  makes  no  difference.  A- 
protest,  followed  by  a  payment  in  a  week  thereafter;  is  not  a* 
novelty.  Every  business  man  knows  this.  The  only  question, 
then,  in  my  judgment,  is,  has  the  defendant  sustained  any 
loss  by  reason  of  this  mistake  of  the  plaintiff?  Is  the  defend- 
ant injured  ?    It  has  paid  over  the  money,  but  it  could  sne« 


iaea]i       of. the  state  op  issw  york.^  19 

Union  NationidKBaiik  of  Troy  «.  Sixtii  Njitloaal  Baakof  N«^  York. 

and  recover  it  back  from  Gregan.  He  was  not  insolvent  for 
more  than  a  year  and  a  half  after  this  mistaken  payment  to 
him.  His  subsequent  insolvency  at  his  death  does  not  affect 
the  case.  By  the  stipulation  to  sue  parties  to  the  note,  it  was 
agreed  that  the  rights  of  the  parties  should  afterward  stand 
the  same  as  if.  no  suit  brought.  Thus  their  rights  must  be 
determined  as  of  the  time  when  defendant  was  notified  of 
the  Jttistake. .  AjL  that  time  Gregaa's  account  was  lar^  enough 
to  enable  defendant  to  right  itselfl 

It  is  also  said  that  Gregan  had  parted  with  security  he 
liad  taken  on  the  note  after  he  heard  it  was  paid,  and  before 
hearing  of  the  mistake.  That  is  claimed,  but. neither  pvoved 
nor  found  as  a  fivctv  The  defendant  i»  liable  to  pay  back  th^ 
money  unless  it  proves  that  it  has  no  remedy  over.  That  it 
has  &iled  to  do.  There  are  many  cases  of  recovery  where 
the  money  has  been  paid  over.:  Canal  JBanh.  v.  JSank  of 
Albany  (1  Hill,  287).  That,  it  is  true,  was  the  case  of  a 
forged  indorsement  of  the  payee's  name  to  a  draft  upon  the 
plaintiff.  The  defendant  merely  acted  as  agent  in  collecting, 
but  the  defendant,  in  fact,  had  no  title  to  it,  and  could  trans^ 
fer  none.  It  coUectedthe  money  of  the:  drawee  and  paid  it 
over  to  its  principal  without  knowledge  dr  notice  of  the 
forgery.  It  was  still  held  liable.  Jji  this  case  the  defendant 
did  not  act  as  agent  of  any  one.^  It  discounted  the  note  for 
Gregan^  and,  therefore,  owned  the  note^Htihe  time  it  was 
sent  to  plaintiff  fbi^'coll^tidn.  '  I  do 'not  see  that  ^ny  action 
would  lie  by  plaintiff  against  Gregan  on  the  facts  as  proved ; 
not  upon,  the  note,  as  that  wa&void  for  usury ;  nor  foe  ononey 
paid,  as  it  nevar/paid  any ^to/ Gregan.:    ^  . 

The  judgment  i#  affirmed.     '' 

N«va.-In  The  Einffthn  Bmk  t.  iaR»ii^40  K/T/,  801V  imbltthM  filter  Ihe  ^Mte  \M 
been  prepared  for  publication,  the  rale  allowing  a  reooveiy  of  money,  paid  ander  mittaki 
in  ftctB,  is  held  to  appij  when  tha  parC^  feteivlnf^tha.  monej  aaonot'bai  restored 
to  his  former  position  after  repayment,  sad  although  the  plaintiiT  may>he  cba^geahlB-witll 
aegUgenoe.— [Rep.] 

Thereat^  ait>MH>nt  of  the  matnal  negHg«nce  and  misapprehensloA  of  the  parties,  who  had 
eqnal  fkcilities  for  ascertaining  the  actoal  Hm^;  hot  the  cooit  say,  pftrHuxt,  Ch.  J.,  **  eara 
and  diligence  an  not  controlling alements  ia-thacase. '  It  Is  a^oastion  of  Ihct  mSMfy.  - 
The  inquiry  is,  are  the  parties  mutoally  in  error,  and  did  they  ac(  apon  each  matnal  mis* 
take,  not  whether  they  ought  so  to  hare  acted.  If  in  oonseqnenoe  of  snch  motoal  mlrtaku 
one  patty  has  receired  the  property  of  the  other,  he' must  reftand,  and  this  without  refer 
cnoe  to  Tigilanoe  or  aegUgenoe." 
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John  MAiiTLET,  Respondent,  v.  The  Pbesident  asd  Dibeo- 
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Appellants. 

(Qenebal  Tebbc,  Eighth  Dibtbict,  Mat,  1869.) 

A  refbree  is  now  required,  by  Rule  82  of  this  court,  to  state  the  ftcta  found 
hj  him  in  his  jreport 

The  General  Term  will  assume  that  a  referee  has  so  stated  all  the  &ctB 
found  bj  him  afflrmatiyely,  and  that  he  negatives  those  facts  litigated  on 
the  trials  upon  which  his  report  is  silent ; 

And  on  appeal  from  a  Judgment  entered  on  the  report  of  a  referee,  will 
.  review  the  questions  of  fact  upon  the  evidence,  and  affirm  or  reverse  the 
referee's  decisions  thereon,  whether  express,  or  implied  from  the  silence 
of  his  report 

The  remedy,  in  tliis  court,  to  secure  the  performance  of  his  duty  by  a  referee, 
is  by  motion.  If  important,  for  a  proper  review,  that  his  findings  of  fiu;t 
shall  be  more  ample,  the  proper  practice  is  a  motion  to  recommit  the 
report  with  directions  to  find  how  the  fact  was  upon  the  evidence. 

The  suggestion  in  Grant  v.  Morse  {22  N.  T.,  828),  that  this  court  would  per- 
haps grant  a  new  trial  for  a  referee's  refusal,  in  settling  the  case,  to  find 
upon  all  the  issues,  disapproved. 

The  practice,  in  bringing  questions  for  review,  before  the  G^eral  Term,  on 
appeals  in  this  court  stated.    Per  Mabvin,  J. 

The  methods  of  providing  for  a  review  in  this  court,  and  in  the  Court  of 
Appeals,  when  the  appeal  is  fit>m  a  Judgment  entered  upon  a  referee's 
report,  stated  and  distinguidied.    Id. 

M.  having  possession  of  lands,  under  a  contract  for  their  purchase  fit>m  0., 
effected  an  insurance  on  the  buildings  thereupon,  and,  after  they  were  in 
part  destroyed  by  fire,  directed  the  insurer  to  pay  the  loss  to  C,  and  at  the 
same  time  assigned  to  C.  the  policy ;  the  insurer  refused  to  approve  of  the 
assignment,  because  it  included  the  insurance  upon  the  buildings  destroyed ; 
the  assignment  then  being  amended,  by  consent  of  parties,  to  meet  the 
insurer's  objection,  the  latter,  reciting  that  C.  had  purchased  the  property, 
indorsed  an  approval — Beld,  there  was  no  breach  of  a  condition  not  to 
assign  without  the  insurer^s  approval 

It  mry  be  inferred,  under  such  circumstances,  that  the  assignment  was 
made  to  take  effect  on  the  insurer's  approval 

An  assignment  so  made  does  not  violate  a  condition  which  requires  that 
the  consent  of  the  insurer  shall  precede  the  assignment. 

A  transfer  by  the  assured  of  a  portion  of  the  thing  insured,  does  not  avoid 
the  policy  as  to  his  remaining  interest 

The  decisions  m  TOou  v.  The  mngstan  Mut,  Itu,  Co.  (1  Sdd.,  405)  and 
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2furdoek  y.  The  Chenango  Co.  Mut.  Ine,  Co,  (3  Coma.  210),  explained,  and 
the  difference  In  practice,  in  like  cases,  at  the  time  of  those  decisions  and 
under  the  Ck>de,  pointed  oat    Per  Mabyih,  J. 

Appeal  from  judgment  upon  the  decision  and  report  of 
a  referee.. 

The  defendant  issued  to  the  plaintiff  a  policy,  August  31, 
1866,  whereby  it  insured  the  plaintiff  against  loss  or  damage 
by  fire  to  the  amount  of  $5,000 ;  |3,500  on  his  frame  house, 
and  $1,500  on  his  three  bams,  being  $500  on  each  bam,  for 
the  period  of  three  years. 

November  4,  1867,  the  house  and  one  of  the  bams  were 
destroyed  by  fire,  and  one  of  the  bams  damaged  to  the 
amount  of  $100.  This  action  was  brought  to  recover  these 
losses. 

A  further  statement  of  the  case,  and  the  questions  made, 
appears  in  the  opinion. 

Henderson  dk  Wentworth,  for  plaintiff. 

Wilkes  Angdj  for  defendant.  • 

Present — Mabvin,  Lamont  and  Babeeb,  JJ. 

By  the  court — ^Marvin,  P.  J.  The  referee  found  the  issmng 
of  the  policy,  and  the  loss  while  the  policy  was  in  ftdl  force ; 
that  the  house  and  bam  destroyed  were  of  the  value  of 
$4,000,  and  upward ;  that  the  damage  to  another  bam  was 
$100 ;  that  the  plaintiff  gave  due  notice  to  the  defendant 
of  the  fire,  with  proof  of  the  loss  and  damage  occasioned 
thereby,  and  as  a  matter  of  law  he  decided  that  the  plaintiff 
was  entitled  to  recover  $4,100,  and  interest  $263.10. 

The  defendant  filed  several  exceptions,  some  of  which  will 
be  noticed  hereafter. 

At  the  close  of  the  evidence  the  defendant's  coxmsel 
requested  the  referee  to  find  and  decide,  as  matter  of  law, 
certain  propositions ;  and  the  referee  refusing  so  to  find  and 
decide,  the  counsel  excepted.  Some  of  these  will  be  here- 
after noticed. 
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'  The  counsel  for  the  plaintiff  has  constructed  his  brief  and 
made  his  argument  upon  the  theory  that  no  questions  of  fact 
are  presented  for  review  except  those  found  by  the  referee; 
and  [that<  no  question  of  law  can  be  raised  except  upon  the 
facts  found,  and  upon  the  admission  and  rejection  of  evidence 
during  the  trial,  and  on  the  motion  for  a  nonsuit.  This  position 
•of  th«i  counsel  is  erroneous.  He  cites  Chnrnt  v.  Mcrw  (22 
Jf .  Y.  R.,  333),  Phdp»  v.  McDonald  (26  K  Y.  R.,  82). 
These  cases  relate  to  the  jurisdiction  of,  and  practice  in  the 
Court  of  Appeals,  where  questions  of  law  only  are  reviewed. 

The  jurisdiction  of  this  court  is  mofe  extended.  "  An 
uppeal  upon  the  law  may  be  taiken  to' the  General  Term  from 
a  -yndgment*  entered  upon  the  report  of  referees  or  the  direc- 
tion of  a  single  judge  of  the  same  court,  in  all  cases,  and 
•upon  th8iyi««f  when'  the  tmal^  ih  hy  the  court  or  TefereeaP 
(Code,  §  348 ;  see  also  §§  267,  268,  relating  to  trial  by 
the  court.)  Upon  an  appeal  from  the  judgment,  when  the 
trial  has  been  by  the-  court,  the  questions  oi  law  or  fttct^  or 
hoth^  may  be  reviewed  by  the  General  Term. 

The  review  is  in  the  same  manner,  embracing  questions 
of  law  and  fact,  when  the  appeal  to  the  General  Term  is 
from  a  judgment  entered  upon  the  trial  by  referees.  (Code, 
^'2T2.)  If  aparty  desires  a  review  upon  the  evidence  appear- 
ing on  the  trial,  either  of  the  'questions  of  fact  or  of  law,  he 
may  mftkea  case  or  perceptions  in  like  manner  as  upon  a  trial 
by  jtiry.  (§  268.)  When  the  trial  is  by  jury,  -exceptions 
may  be  takeii  and  stated  in  a  <$ase  or  separately,  with  so  mu(^ 
of  the  evidence  >  as  may  be  material  to  the  questions  to  be 
raised. 

If  the  evidence  necessary  to  show  the  pertinency  of  the 
exceptions  only  is  stated,  the  case  or  exceptions  is  a  simple 
substitute  for  the  old  bill  of  exceptions.  But  the  case  may 
contaihi  nil  the  evidence  ftnd'  the  exceptions,  and  updn  a 
motion  in'  such'  case,  -at  Special  Term,  for  a  new  trial,  the 
exceptions  and  the  evidence  are  before  the  court  for  review, 
Bnd  a  new  trial  may  be  granted  upon  the  exceptions  or  upon 
the  ground  that  the  verdict  is  against  evidence,  and  an  appeal 
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lies  to  the  General  Term  from  the  decision  of  the  Special 
Term*  (Code,  §§  264,  349.)  If  the  party  does  not  complain 
of  the !  verdict,  the  case  should  only  contain  the  exceptions 
\^ith  so  much  of  the  evidence  as  may  be  material  to  raise 
the  qnestions  presented  by  the  exceptions.  (Code,  §  264, 
Rule  '36.) 

Upon  an  appeal  to  the  Greneral  Term^  from  thejicdffmenty 
Cj[uestions  of  law,  raised  by  the  estceptions  only,  are  examined, 
as  we  have  seen  by  a  reference  to  §  348.  The  facts  are  only 
reviewable  by  the  General  Term  in  appeals  from  judginenU^ 
"  when  the  trial  is  by  the  court  or  referees." 

Referees,  are  required  to  ^  state  the  facts  found  and  the 
conclusions  of  law  separately."    (Code,  §  272.) 

In  Johnson,  v.  WhiUock  (3  Kern.,  344),  Judge  Comstook  con- 
sidered this  provision  of  the  Code,  and  came  to  the  conclusion 
that  the  referee  was  not  required,  in  his  report,  to  state  the 
facts  found  by  him,  but  that  the  findings  of  fact  might  be  omit- 
ted until  a  case  should  be  made.  Although  it  would  not,  I 
think,  be  difficult  to  show,  from  an  examination  of  the  Code, 
keeping  in  mind  the  history  of  the  amendments  made  from 
time  to  time  to  §§  267,  268  and  272,  that  the  learned 
judge  fell  into  erro(r,  and  that,  in  truth,  it  was  never  intended 
to  relieve*  the  referee  from  the  duty  of  stating  in  his  report 
th6*&cts  found  by  him,  it  is  quite  unnecessary  to  make  the 
examination,  as  the  Supreme  Court,  soon  after  the  decision 
in  the  Court  of  Appeals,  enacted  a  rule  that,  "  upon  a  trial 
1)y  referees  they  shall,  in-  their  decision  and  final  report,  state 
tiie  facts  feund  \^  them  and  Hieir  conclusions  of  law  sepa- 
rately; a  copy  of  which  shall  be  served  with  notice  of 
the  judgment."  .  (See  Rule  32,  of  1858.)  The  language 
of  this  rule  is  clear*  The  referee  is  required  in  his  report 
to  state  the  facts  found  by  him.  In  the  present  case,  the 
report  of  the  referee  states  some  facts  found  by  him,  but 
omits  to  notice  certain  other  questions  litigated  on  the  trial, 
and  the  defendant  complains  of  such  omission.  It  would  have 
been  more  satisfactory  if  the  referee  had  found  directly  npon 
the  question  whether  the  risk  had  been  increased  by  a  change 
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in  the  mode  of  occupying  the  house ;  also,  whether  the  assured 
]iad  sold  or  transferred  the  property  insured ;  or  had  assigned 
the  policy,  &c.  These  questions  were  litigated  upon  the 
trial,  and  are  made  and  presented  here,  and,  as  I  have  already 
said,  they  are  before  us  for  review,  and  we  have  ho  diflSculty 
in  considering  them,  and  making  a  proper  disposition  (»f  the 
case  by  aflSrming  or  reversing  the  judgment.  As  the  lan- 
guage of  the  Code  is  that  the  referee  '^  must  state  the  facts 
found,"  and  the  rule  is  to  the  same  effect,  the  court,  in 
reviewing  the  evidence  and  the  report,  assumes  that  the  referee 
has  stated  all  the  material  facts  which  he  found,  alB^rmatively, 
and  as  to  other  questions  upon  which  evidence  was  given,  he 
was  imable  to  find  the  facts  as  claimed  by  the  unsuccessfiil 
party ;  in  other  words,  he  negatived  them.  He  is  required 
to  state  only  the  facts  he  finds,  and  if  he  says  nothing  upon 
a  question  litigated  on  the  trial,  the  implication  fairly  is,  that 
he  did  not  believe  the  fact  to  be  as  the  party  trying  to  estab- 
lish it  claimed  it  to  be ;  and  such  omission  to  notice  the 
question  in  the  report,  is  equivalent  to  a  finding  against  the 
party.  As  the  case  contains  the  testimony,  the  question  is 
presented  to  this  court  and  examined  precisely  as  though  the 
referee  had  expressly  found  the  fact  against  the  party  com- 
plaining. The  question  will  then  be,  is  such  finding  (express 
or  implied,  as  the  casq  may  be,)  against  evidence.  In  this 
way  the  rights  of  the  appellant  are  preserved,  and  it  will 
hardly  be  necessary  to  send  the  case  back  to  the  referee. 
Cases,  however,  do  occur  where  it  is  important,  for  an  intelli- 
gent and  proper  review,  that  the  findings  of  fact  upon  the 
issues  or  questions  litigated,  should  be  more  ample  than  they 
are  in  the  report ;  and  in  such  cases  the  proper  practice  is  a 
motion  that  the  report  be  recommitted  to  the  referee  with 
directions  that  he  find  how  the  fact  upon  the  evidence  was. 
Such  motions  have  been  occasionally  made  and  granted, 
though  it  is  rarely  necessary  for  the  protection  of  the  rights 
of  the  parties  upon  an  appeal  to  this  court. 

In  this  case  some  requests  were  made  by  the  counsel  for 
defendant  that  the  referee  should  find  and  decide^  as  matter 
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of  law,  certain  propositions.    The  referee  refused,  and  he 
excepted. 

The  counsel  was  nnfortunate  in  the  form  of  these  requests. 
He  probably  intended  to  request  the  referee  to  find  the  fact 
or  facts  indicated,  and  then,  upon  such  fact  or  facts,  that  the 
j^feree  should  decide  the  law  as  requested.  It  is,  undoubtedly, 
very  proper,  in  many  cases,  that  counsel  should  call  the  atten- 
tion of  the  referee  to  the  evidence,  and  request  him  to  find 
a  particular  fact.  If,  however,  the  referee  refuses,  this  is  not 
a  matter  for  exception.  It  is  proper,  sometimes,  the  facts 
being  proven,  to  request  the  referee  to  decide  in  the  manner 
indicated.  In  this  way  the  attention  of  the  referee  is  directed 
to  the  particular  proposition  of  the  counsel.  It  is,  however, 
rarely  necessary,  so  far  as  a  review  in  this  court  is  concerned ; 
as  by  the  Code  and  rule,  the  referee  is  to  report  the  facts  found 
by  him,  and  the  conclusions  of  law  separately.  It  will  be 
well,  before  dismissing  these  questions  of  practice,  to  refer  to 
Orcmt  V.  Morse  (22  N.  T.  R.,  323),  (and  there  are  some  other 
cases)  where,  in  the  opinion,  some  remarks  are  made  as  to 
the  proper  practice.  As  I  have  already  stated,  the  Court 
of  Appeals  examines  questions  of  law  only.  For  the  purposes 
of  a  review  in  that  court,  the  question  of  law  must  be  dis- 
tinctly raised ;  and  if  it  arises  from  the  evidence,  the  fact 
which  the  evidence  proves,  or  tends  to  prove,  must  be 
distinctly  found.  "The  party  appealing  must  make  his 
case,  and  have  it  settled,  with  such  a  statement  of  facts  as 
will  show  necessarily  that  the  law  is  in  his  favor.  K  he 
does  not,  every  intendment,  not  absolutely  unreasonable 
in  itself,  will  be  against  him."  The  learned  judge,  aflber 
remarking  upon  the  practice  in  settling  the  case,  says  : 
*^It  was  their  (appellant's)  privilege  in  procuring  the 
referee  to  settle  it,  to  require  him  to  find  upon  all  the 
issues,  one  way  or  the  other.  If  he  refused  so  to  do,  no 
doubt  the  Supreme  Court  would  have  granted  a  new  trial 
for  thaf  very  reason ;  or  if  not,  then  an  exception  to  such  a 
refusal  might  perhaps  have  been  available  in  this  court." 
These  remarks  were  not  necessary  to  the  decision  of  the  case, 
Lansing  —  Vol.  L  4 
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and  I  have  *  quoted  them  for  the  purpose  of  eayiug  that  I 
think  the  suggestion  that  the  Supreme  Court  would  grant  a 
new  trial  in  caee:  the  referee  should  refuse,  in  settling  the 
case,  to  find  upon  all*  the  issues  one  way  or  the>other,  must 
have  been  made  without  sueh  coneiderailion  as  that  learned 
judge  usually  bestowed  upon  cases  examined-  by  him.  The 
remedy,  in  the  Supreme:  Court,  when  the  referee  refuses  to 
perform  his  duty^  is  by  motion  to  the  court  for  an  order 
requiring  him  to  act  .and  to  perform  his  duty.  -  The  case 
must  be  put  in  a  proper  condition  for  review  in  this  court. 
If  a  party  complains  that  the  case  has  nofc  been  settled  pro* 
perly,  in  accordance  with  the  practice,  the  remedy  ia^  a  motion 
that  it  be  resettled.  It  will  be  seen  by  consulting  the  cases 
in  ihe  Court  of  Appeals,  mpf^,  that  a  mode  of  preparing 
and  settling  castes  tried  by  a  referee  was  indicated/dispensing 
with  the  finding) of  &ct8  by  the  referee  in  his  report,  and  the 
preparation  of  those  facts  by  the  party  making  the  case,  sub- 
ject to  proposed  amendments,  and  to  a  settlement  by  the 
referee.  It  has  not  been  my-  intention,  in  anything  I  have 
said,  to  unsettle  or  disftuH:)  the  general  system  thus  indicated; 
but  I  have  called  attention  to  the  rule  adopted  by  the  Suj^eme 
Court  UMiuiring  the  referee  to  state  the  facts  found  by  him 
in  his  report;  The-  great  point  with  the  Court  of  Appeals 
was,  that  the  case:  settled  by  the  referee  should  oarUain  the 
findings  of  &ot.  The  practice  was  here  made  to  conform  to 
the  suggestions  or  requirements  of  the  Court  of  Appeals,  so 
that  now  the  party  appealingtprepares  a  case,  and  in  that  case 
he  inserts  the  findii^  of  fact  by  the  referee,  and  if  satisfied 
with  such  findings,  or  if  the  findings  of  faeti  cover  all  the 
issues  and  questions  litigated,  then  .he  does  not  propose  the 
finding  <f£  any  additional  facts.  If  he  thinks  the  issues 
are  not  all  passed  upon^  he  may,  as  I  understand,  propose 
the  finding  of  additional  facts ;  and  so  alsa  as  to  the  other 
party  in  proposing  amendments.  In  this  way  the  case  wiU 
be  in  a  condition  to  bo  reviewed  in  the  Court  of  Appeals. 
In  "the  Supreme  Court,  however,  as  the  testimony  is  before 
the  court,  and  the  court  reviews  as  well  the  questions  of  fact 
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as  of  law,  and  applies  the  implication  that  as  to  all  the  qnea 
tions  upon  whix)h  evidence  was  given,  and  as  to  which  there 
is  no. express  findings  the  referee <found  against  the  appellant, 
or  ra4her  that  he  refused  to  find  that  the  fact,  as  claimed,  was 
established  by  the  evidence,  there  is  no  difficulty  in  review- 
ing the  case,  though  the  referee  has  not  found  expressly 'Upon 
some  of  the  questions  litigated. 

Fivceeding  to  the  6ase  now  before  us,  I  am  satisfied  that  it 
can' be  reviewed  in  thiS' court  upon  this  appeal,  and  disposed 
of  in  aceord^ice  with  the  rules  of  law  and  the  rights  of  the 
parties. 

By  one  of  the  conditions  of  the  policy,  it  was  to  become 
void  if  the  risk  Bhonld  be  increased  by  any  means  whatever. 
The  defendant  claimed  that  the  risk  was  increased,  and  gave 
evidence  upon  that  question.  Whether  the  risk  was  increased 
was  a  question  of  fact ;  and  as  it  does  not  appear  from  the 
report  that  the  referee  has  expressly  found  i^pon  this  question, 
the  implication  is  that  he  coidd  not  include  it  as  one  of  the 
facts  found  by  him ;  that  he  negatived  this  claim ;  and  the 
question  for  this  court  is,  was  the  evidence  such  as  to  require 
thoTeferee  to  find  that  the  risk  was  increased?  The  insu- 
rance was'against  loss  or  damage  by  fire  on  his  (Manley's) 
frame  house  and  his  three  bams,  situate,  on  tho  farm  known 
as  the '  Howe  farm,  Little  Valley,  N.  Y.  Nothing  is  said  in 
the  policy -or  conditions  touching  the  occupancy  of  the 
buildings.  It  appeared  from  the  evidenoe  that  at  the  time 
the  insurance  was  effected  the  dwelling*house  was  occupied 
by  Mrs.  Howe  and  two  children ;  by  Kev.  Mr.  Scott,  wife, 
aftd  two  children ;  Alonzo  Ames,  wife,  and  child ; .  Bevv  Mr. 
Willoughby ;  Mrs.  Fay  and  daughter,  and  some  others.  That 
such  families  oecupied  separate  apartments  of  the  house.  This 
was  in  August,  1866.  Mr.  Yashing,  a  'witness  for  defendant, 
testified  that  he  lived  in  the  house  when  it  was  burned,  and 
had  from  April  previous ;  and  that  Welch  moved  in  when  he 
did,  and  that  they  kept  boarders ;  did  not  keep  it  as  a  general 
boarding  house ;  only  boarded  men  at  work  for  Welch ;  they 
had  some  boarders  the  night  of  the  fire;  upon  an  average 
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had  ten  boarders.  Welch  was  building  the  court  house,  and 
the  boarders  were  at  \rork  for  him ;  no  fires  were  kept  in 
the  house  for  boarders ;  none  in  their  rooms.  I  do  not  think 
that  a  finding  that  the  risk  had  not  been  increased  by  the 
boarding  of  the  mechanics  at  work  npon  the  court  house 
could  be  properly  set  aside. 

It  is  declared  by  one  of  the  conditions  of  the  policy  that 
if  the  assured  shall  assign  the  policy,  either  before  or  after  a 
loss,  without  the  conseilt  of  the  company  indorsed  thereon, 
or  shall  sell  or  transfer  the  property  insured,  the  policy  shall 
be  null  and  void.  The  defendant  claims  a  breach  of  both 
of  these  conditions.  The  referee  is  silent  upon  these  ques- 
tions, except  that  he  says :  "  While  the  said  policy  was  in 
full  force "  the  house,  &c.,  were  destroyed.  The  referee 
ought  in  fairness  to  have  met  these  questions,  and  stated  the 
facts,  which  he  understood  the  evidence  to  prove. 

The  case  shows  that  the  interest  of  Manley  in  the  property 
was  that  of  a  purchaser  of  the  farm  upon  which  the  buildings 
were.  He  made  the  purchase  of  Chamberlain  at  $13,000 ; 
the  contract  bears  date  July  11th,  1866.  Manley  had  made 
some  payments  and  had  possession.  The  fire  was  November 
4th,  1867.  The  case  contained  a  paper  signed  by  Manley, 
and  dated  November  23d,  directed  to  the  defendant,  in  which 
Manley  authorizes  and  requests  that  in  the  adjustment  of  his 
policy  for  loss,  etc.,  the  proceeds  thereof  be  paid  to  Cham- 
berlain. At  the  same  time  there  was  an  indorsement  on 
the  back  of  th{|policy  by  which  Manley  transferred,  assigned, 
and  set  over  to  Chamberlain  all  his  right,  title,  and  interest 
in  the  policy  of  insurance,  and  all  benefit  and  advantage  to 
be  derived  therefrom,  on  the  two  barns  unbumt.  The  words 
"  on  the  two  bams  unbumt "  were  not  in  the  instrument 
when  Manley  executed  it.  The  history  is,  the  assignment 
was  presented  to  the  agent  of  the  defendant  for  approval,  and 
the  agent  refused  to  approve  a  general  assignment,  so  far  as 
the  buildings  burned  were  concerned,  and  the  words  restrict- 
ing the  assignment  to  the  unbumt  bams  were  then  inserted, 
and  the  agent  then  reciting  that  Chamberlain   had  pn- 
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chased  the  property,  indorsed  an  approval  of  the  assignmenty 
dated  December  14th.  It  may  fairly  be  inferred  that  at  the 
time  the  policy  was  assigned  to  Chamberlain,  he  and  Manlej 
contemplated  obtaining  the  consent  of  the  company  to  it, 
and  application  was  made  to  the  agent  for  snch  consent.  It 
may  be  that  the  language  of  the  condition  requires  that  the 
consent  of  the  company  should  precede  the  assignment.  If, 
however,  an  assignment  is  made,  not  to  be  effective  until  the 
consent  or  approbation  of  the  company  is  obtained,  it  will  not 
be  a  breach  of  the  condition.  I  think  also  that  it  is  a  perfect 
answer  to  this  objection  that  the  instrument  was  reformed 
with  the  assent  of  all  the  parties,  and,  as  put  in  evidence  upon 
the  trial,  the  assignment  was  limited  to  the  bams  unbumt. 

As  to  the  alleged  sale  or  transfer  of  the  property  insured, 
the  evidence  shows  thatManley,  by  an  instrument  in  writing, 
dated  February  23d,  1867,  sold  and  conveyed  to  Porter 
Welch  one  undivided  half  of  his  interest  in  the  contract  for 
the  Howe  farm.  I  regard  this  as  a  sale  of  the  one  undivided 
half  of  the  property  insured.  No  consent  of  the  company 
was  obtained.  What  effect  had  this  sale  and  transfer  upon 
the  rights  of  the  plaintiff?  Did  the  plaintiff  lose  all  right 
to  recover  anything  ?  I  think  he  did  not.  He  can  recover 
to  the  extent  of  his  loss,  assuming  that  he  remained  the 
owner  of  the  undivided  half  of  the  property  insured. 

It  is  never  necessary  to  insert  in  a  policy  of  insurance  the 
condition  that  it  shall  become  void  in  case  of  a  sale  or  trans- 
fer of  the  insnred  property  without  the  consent  ^Tthe  company. 
8ach  is  the  legal  effect  in  the  absence  of  any  condition.  The 
contract  of  insurance  is  personal  and  is  for  indemnity,  and 
if  the  assured  has  transferred  the  subject  of  the  insurance  before 
loss,  he  has  no  longer  any  interest  in  the  property.  A  party 
obtaining  insurance  must  have  an  insurable  interest  or  the 
policy  will  be  void  from  the  beginning,  and  as  the  contract 
is  one  of  indemnity,  he  must  have  an  interest  in  the  thing 
destroyed  at  the  time  it  was  destroyed,  otherwise  he  has  sus- 
tained no  loss.  These  are  elementary  principles  in  the  law 
of  insurance. 
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In  tliis  case  tlie  qnestioii  is  not  made  that  Manley  had  no 
insurable  interest*.  •  He  held  the  property  under  a  contract 
by  which  Chamberlain  agreed  to  sell  and  he  agreed  to  pur- 
chase,  and  this  gave  him  an  insurable  interest.  See  jEtna 
Fire  Ins,  Cl!?.v;Tyfer(16Wend'.,386).  Chancellor  Walwokth, 
in  this  case,  says:  "If  the  assured  sells  the  property  and 
parts  with  all  his  interest  therein  before  the  loss  happens, 
there  is  An  end  of  the  policy,  unless  it  was  assigned  to  the 
purchasei*  with  the  assent  of  the  company ;  or  if  he  retains 
but  a  partial  interest  in  the  property,  it  will  only  protect 
such  insurable  interest  as  he  had  in  the  property  at  the  time 
of  the  loss."    (Page  397.) 

The  counsel  for  the  defendant  cited  in  his  brief  TiUou.y. 
Tlie  Kingston  Mut.  Ins,  Oo,  (1  Seld.,  405).  The  j^olicy  was 
issued  to  the  three  plaintiffs,  who  were  partners ;  they  assigned 
it  to  one  Ketchum  as  security,  with  the  consent  of  the  com- 
pauy,  and,  after  this,  one  of  the  partners  sold  and  transferred 
his  interest  in  the  insured  property  to  his  copartners. 

In  the  Court  of  Appeals,  Foot,  J.,  said :  "The  case  of 
Murdoch  v.  Thii  Chenango  Co.  Mut  In,  Co.  (2  Corns.,  210), 
is  decisive  against  the  claim  of  the  respondents  to  recover  in 
this  action  for  their  own  benefit.^'  The  opinion  then  pro- 
ceeds to  sliow  that  a  recovery  was  proper  for  the  benefit  of 
the  assignee,  Ketchum,  to  the  amount  of  his  interest. 

The  baise  referred  to  in  Comstock  was  this :  Two  tenattts  in 
common  were  insured,  and  one  of  them,' before  the  loss,  con- 
veyed his  interest  in  the  premises  to  the  other,  and  it  was 
held  that  they  could  not  maintain  a  joint  action  upon  the 
policy.  The  reason  for  this  decision  will  readily  occur  to 
all  well  informed  -as  to  the  rules  touching  the  parties  to 
actions  at  law.  As  one  of  the  plain tiffi  had  divested  himself 
of  any  interest,  he  had  no  cause  of  complaint ;  as  to  him  the 
policy  was  void.  As  the  contract  was  with  the  two  joiutly, 
and  as  it  was  a  rule  that  all  joint 'contractors,  if  living,  must 
be  joined  in  the  action,  the  action  could  not  be  maintained 
in  case  one  of  the  joint  contractors,  obligees  or  promisees  had 
released  the  cause  of  action.    The  action  was  gone  as  to  all 
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of  them.  These  rules  were  not  so  •dangerous  and  destractive 
to  m^s  rights  as  we  should  naturally  suppose,  as  there  were 
other  rules  which  rendered  the  cases  rare  in  which  the  rule 
Extinguishing  the  action  would  apply.  Choses  in  action  were 
not  asdignable,  sa  as  to  permit  tiie  assignee  to  sue  in  his  own 
name.  If  the  cause  of  action  was  assigned,  the  action  could 
be  maintaiived  in  the  name  of  the  parties  to  the  contract  for 
tlie  benefit  of  the  assignee.  But  if  one  of  two,  or  more,  to 
whom  a  oontraot  was  made  jointly,  released  the  cause  of 
actiouy  before  it  had  been  assigned,  it  was  gone  as  to  all.  By 
the  inauranoe  :law,  when  the  assured  sold  the  thing  insured, 
the  contract  as  to  him  was  void ;  there  was  no  longer  any 
contract  with  kim,  and  he  could  not  be  a  party  to  the  action. 
In  the  case  in  Selden,  mpra^  he  was  permitted  to  be  a  party 
because  he  sold  and  transferred  his-  interest  after  the  assign* 
ment, .  and  the  law  would  not  permit  the  assignee  to  be 
prejudiced  thereby.  -  It  will  at  once  be  seen  that  these  cases, 
and  the  principles  upon  which  they  were -decided,  have  no 
application  to  the  case  we  are  considering.  The  contract  in 
this  case  was  with  Manley  alone.  He  transferred  a  portion 
of  his  Interest  in  the  property,  and  as  to  that  portion  he  ceased 
to  have  any  right. 

Before  taking  leave  of  Murdoch's  case,  I  think  I  may  be 
pardoned  for  suggesting  that  probably  np  such  decision  would 
na^  be^made,  after  considering  the  really  valuable  reforms 
made  by  the  Code  touching  .parties  to  actions,  and  the  rendi- 
tion of  judgments.  The  case  was  decided  in  the  Court  of 
Appeals,  in  1849,  under  the  old  system,  and  without  any 
ri^ferexi^  to  the  Code.  Kow,  by  the  Code,  it  is  no  objeoiion 
to  a  recovery  that  too  many  persons  hare  been  made  plaintifis. 
If  one  of  the  plaintiffs  proves  a  good  cause  of  action,  he  is 
entitled  to  judgment;  and  as  a  sale  by  one  of  two  or  more 
persons  jointly  insured  renders  the  policy  void  as  to  him, 
because  he  has  ceased  to  have  any  interest  in  tiie  property  ; 
it  should  be  held  that  the  contract  remained  good  as  a  con- 
tract solely  with  those  who  remained  owners  at  the  time  of 
the  loss.    It  was  not  indeed   decided  in   Murdoch's  case 
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that  the  action  could  not  have  been  maintained  by  the  plain- 
tiff, who  had  not  transferred  his  interest,  and  that  he  oonld 
not  recover  to  the  extent  of  his  share  of  the  loss.  (See 
Hoffnum  <&  Place  v.  ^tna  Fire  Ins.  Co.,  32  K  Y.  R.,  405, 
and  cases  cited.)  In  the  present  case  Manley  was  entitled  to 
recover  the  amount  of  his  loss,  not  exceeding  the  amount  of 
the  risk  taken.  The  risk  taken  upon  the  house  was  $3,500, 
and  upon  each  of  the  bams  $500.  The  evidence  showed 
that  the  house  was  worth  from  $8,000  to  $10,000,  and  the 
barn  destroyed  $r,500.  Half  of  each  of  these  sums  exceeds 
the  amount  of  the  risk  taken,  and  the  amount  recovered. 
There  is  in  this  regard  no  error  in  the  judgment. 

It  is  not  necessary,  in  the  view  I  have  taken,  to  consider 
the  question  of  waiver  by  the  company  of  any  objection  to 
the  sale  by  Manley  of  half  of  his  interest  in  the  contract  to 
Welch.  The  counsel  made  an  oral  point  on  the  argument 
that  the  preliminary  proofs  do  not  show  who  were  the 
respective  owners  at  the  time  of  the  loss,  as  required  by  the 
policy.  It  appears  from  the  case  that  it  was  admitted  on  the 
trial  that  the  proofs  required  by  the  policy  were  made  and 
delivered  to  the  agent ;  besides,  I  think  they  were  sufficient. 

The  judgment  should  be  affirmed. 


Stephen  MoNall,  Appellant,  v,  David  MoOluee,   Res- 
pondent. 

(GsincBAL  Term,  EiaHTH  District,  Mat,  1869.) 

On  the  trial  of  an  action  hefbre  a  Justice  of  the  peace,  for  trespass  by 
defendant's  cattle,  triers  were  appointed,  and  a  Juror  was,  on  their  deci- 
sion, excused  for  favor ;  the  defendant  then  asked  that  all  the  Jurors 
summoned  might  be  tried  by  triers.  The  Justice  examined  them  sepa- 
rately, under  oath,  and  they  testified  that  they  believed  the  law  in  relation 
to  cattle  running  on  the  highway  to  be  a  good  law.  No  other  objection  to 
their  competency  appearing, — ilfoW,  the  Justice  properly  refiised  to  submit 
the  testimony  of  the  Jurors  to  triers. 

'[lie  case  of  Smith  v.  Floyd  (18  Barb.,  522)  distmguished. 

Proceedings  in  Justices'  Courts  are  to  be  liberally  reviewed,  and  the  Judg- 
ments therein  will  be  sustained  unless  manifestly  erroneous. 
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Appeal  from  judgment  of  Cattaraugus  County  Court, 
reversing  the  judgment  of  the  Justice's  Court.  The  action 
was  for  trespass  by  defendant's  cattle  upon  the  plaintiff's 
premises.  Issue  was  joined,  by  answer  denying  complaint 
and  averring  the  vote  of  the  town  that  cattle  may  run  in  the 
highway,  etc.,  and  on  the  day  of  trial  a  venire  was  issued  at  the 
instance  of  the  defendant.  The  name  of  one  Graves  was  the  first 
drawn  as  a  juror,  and  the  defendant  asked  him  if  he  had  heard 
the  suit  talked  about,  and  he  said  he  had  somewhat,  though 
not  much ;  that  he  had  expressed  an  opinion  that  defendant's 
cattle  ought  not  to  run  in  the  highway.  Thereupon  two  jurors, 
to  whom  no  objection  was  made,  were  sworn  as  triers  to  decide 
as  to  the  competency  of  Graves.  They  heard  the  evidence  and 
decided  that  he  was  not  competent,  and  he  was  told  by  the  court  ^^ 
that  he  was  excused.  The  defendant  then  asked  to  have  all  the 
jurymen  tried  by  triers.  The  court  swore  each  and  every 
one  of  them  separately ;  asked  if  they  had  heard  the  matter 
talked  of.  They  all  said  they  knew  nothing  about  the  suit, 
but  believed  the  law  in  relation  to  cattle  running  at  large  in 
the  highway  to  be  a  good  one.  The  defendant  insisted 
that  inasmuch  as  they  believed  the  law  to  be  a  good  one,  they 
were  incompetent  jurymen.  The  court  held  that  the  ques- 
tion of  the  validity  or  justice  of  the  law  was  not  a  matter 
for  the  triers  to  decide  upon,  and  that  that  being  the  only 
question  raised  by  the  defendant,  they  were  competent,  and 
the  triers  were  accordingly  discharged,  the  defendant  object- 
ing thereto.  A  jury  was  impanneled  and  sworn,  and  the 
cause  was  tried,  and  there  was  a  verdict  for  the  plaintiff,  etc., 
etc. 

S.  S.  Spring^  for  plaintiff. 
David  MoChtrey  for  defendant. 

Present — Masvin,  LAHOirr,  and  Babksb,  JJ. 

By  the  court — ^Mabvin,  P.  J.    I  think  the  County  Court 
ought  not  to  have  reversed  the  judgment.    What  is  the  ques- 
Lanstng  —  Vol.  L        6 
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tion  presented  f  The  defendant  asked  to  have  all  the  jury- 
men drawn  tried  by  triers.  The  justice  understood  this  as  a 
challenge  to  the  favor,  and  I  shall  so  regard  it.  Two  of  the 
jurors  summoned  had  been  appointed  triers,  and  had  passed 
upon  one  case  of  challenge  to  the  favor.  When  the  defend- 
ant made  the  request  that  all  the  jurors  drawn  be  tried  by 
triers,  the  justice  swore  each  and  every  one  of  them,  and 
asked  them  separately  if  they  had  heard  the  matter  talked 
of.  They  all  said  they  knew  nothing  about  tlie  suit,  but 
believed  the  law  in  relation  to, cattle  running  at  large  in  the 
highway  a  good  one.  The  defendant  held  (i.  e.  claimed)  that 
inasmuch  as  they  believed  the  law  to  be  a  good  one  they 
were  incompetent  jurymen.  It  does  not  appear  whether  the 
defendant  claimed  this  as  matter  of  law  for  the  justice  so  to 
instruct  the  triers,  or  that*  it  raised  a  question  of  fact  for  the 
jury  upon  the  issue  of  bias.  It  certainly  will  bear  the  former 
construction.  The  court  held  that  the  question  of  the  validity 
or  justice  of  the  law  was  not  a  matter  for  the  triers  to  decide 
upon,  and  in  this  the  justice  was  undoubtedly  correct.  It 
does  not  appear  from  the  return  that  the  defendant  requested 
the  justice  to  submit  the  evidence  to  the  triers,  but  as  it 
appears  that  the  "  triers  were  discharged  under  the  objection 
of  the  defendant,"  I  will  give  the  defendant  the  benefit  of 
the  assumption  that  he  did  request  a  submission  to  the  triers. 
But  what  evidence  did  he  desire  to  have  submitted  ?  Simply 
that  the  proposed  jurors  had,  as  witnesses,  stated  that  they 
believed  the  law  in  relation  to  cattle  running  at  large  in  the 
highway  to  be  a  good  one.  Was  this  proper  evidence  to  be 
submitted  to  the  triers  upon  the  issue  whether  the  juror  so 
believing  was  indifferent  between  the  parties  ?  Such  opinion 
had  no  tendency  to  prove  or  disprove  the  issue.  The  return 
shows  that  this  was  the  only  question  raised  by  the  defendant. 
The  justice  understood  that  there  was  no  evidence  for  the 
triers,  *upon  the  issue  they  were  sworn  to  pass  upon,  and  he 
discharged  them. 

Suppose  a  challenge  had  been  made  in  due  form  to  one  of 
t!he  persons  summoned  as  a  juror  and  the  court  had  appointed 
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triers,  and  then  the  challenger  had  declined  to  produce  any 
testimony,  would  it  be  error  in  the  court  to  discharge  the 
trier?  Or,  suppose  the  challenger  had  offered  testimony 
which  tlie  court  rejected,  or,  as  in  this  case,  some  fact  was 
stated  which  the  court  decided  was  not  proper  evidence  upon 
the  issue,  there  being  no  evidence  upon  the  issue,  would  it 
be  error  to  discharge  the  triers  ?  Clearly  not.  There  must  be 
some  evidence  upon  the  issue.  The  counsel  in  this  case  have 
made  up  pretty  full  briefs  and  have  stated  the  law  touching 
challenges  to  the  favor  quite  clearly,  and  have  referred  suffi- 
ciently to  elementary  law  and  some  modem  cases,  and  they 
do  not  differ  essentially  as  to  the  law,  but  as  to  its  application 
in  this  case. 

It  is  agreed  that  the  questiou  for  the  triers  is  whether  the 
party  challenged  is  indifferent  between  the  parties.  Whether 
he  is  free  from  bias ;  and  it  is  agreed  that  this  issue  admits 
of  a  very  wide  latitude  of  inquiry.  Any  fact  having  a  ten- 
dency to  prove  bias  may  be  proved,  or  from  which  the  triers 
may  infer  bias.  The  court,  however,  is  to  decide  touching 
the  admission  of  proposed  evidence,  subject  of  course  to  a 
review  at  the  instance  of  the  party  conceiving  himself 
aggrieved.  In  this  case,  the  course  of  the  justice  was  equiva- 
lent to  a  rejection  of  the  opinion  of  the  juror  as  evidence, 
that  a  certain  law  was  a  good  one. 

The  law  is  very  well  stated,  and  many  of  the  cases  referred 
to  in  Wait's  Law  and  Pr.,  v.  2,  p.  610,  et  seq.  Smith  v.  Floyd 
(18  Barb.  522)  is  cited  by  the  counsel  of  both  parties  in  this 
case,  probably  from  the  supposed  similarity  of  the  case.  The 
defendant  had  plead  a  custom  for  tlie  inhabitants  to  depasture 
certain  lands.  The  challenge  was  made  upon  the  ground 
that  the  juror  had  formed  an  opinion  as  to  the  custom ;  but 
it  did  not  appear  whether  as  to  the  existence  of  the  custom 
or  as  to  its  legal  effect  as  a  defense  to  the  action.  The  juror 
stated,  as  a  witness,  that  he  had  formed  an  opinion  against 
the  custom. ,  The  court  was  requested  to  charge  the  triers 
that  the  testimony  showed  that  the  juror  challenged  was  not 
indifferent.    Befrisal  and  exception.     This  exception   was 
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overruledy  and  it  was  held  that  an  opinion  adverse  to  the 
onfitom  npon  which  the  defendant  relied  for  his  defense  raised 
a  question  for  the.  triers,  whether  he  was  indifferent.  The 
distinction  between  the  cases  is  very  clear.  In  that  case,  if 
the  proposed  juror  was  of  the  opinion  that  the  custom  did 
not  exist,  or  that  it  was  invalid,  such  opinion  may  have  greatly 
prejudiced  the  defendant  in  his  defense.  In  this  case  the 
challenged  persons  simply  express  an  opinion  upon  a  valid 
law  enacted  by  the  legislature,  viz.,  that  it  is  a  good  law. 

In  the  case  we  are  considering  the  proceedings  before  the 
justice  do  not  appear  to  have  been  veiy  formal  Triers  had 
been  appointed  in  one  case,  and  that  had  been  disposed  of; 
and  the  defendant,  who  tried  his  own  cause,  then  asked  to 
have  the  jurors  drawn  tried  by  triers,  and  the  court  then 
swore  each  and  every  one  of  them,  and  asked  a  question  or 
questions  calculated  to  elicit  the  fact  whether  they  had  formed 
an  opinion  upon  the  case.  Upon  this  question  their  answers 
must  have  been  entirely  satisfactory  to  tlie  defendant.  But, 
as  they  expressed  the  opinion  that  a  certain  law  was  a  good 
law,  the  defendant  insisted  that  was  a  disqualification.  T]i6 
justice  thought  otherwise,  and  that  it  raised  no  question  f  )r 
the  jury ;  and  as  this  was  the  only  question  raised  by  the 
defendant,  the  justice  discharged  the  triers  and  proceeded  to 
empannel  the  jury.  The.  whole  proceeding  was  quite 
informal.  We  review  the  proceedings  in  Jiistices'  Courts 
liberally,  and  the  judgments  rendered  in  these  courts  should 
not  be  reversed  unless  manifest  error  is  made  to  appear.  I 
think  the  County  Court  erred  in  reversing  the  judgment, 
and  its  judgment  should  be  reversed  and  the  judgment  of 
the  Justice's  Court  affirmed. 


»! 
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Alf&bd  Olendosf^  Eespondent,  v.  David  Cook  and  Henst 

A.  Cook,  Appellants. 

(GsNEEAii  Tebm,  Biqbth  D18TBIOT,  Mat,  1899.) 

Upon  the  triid  of  an  action  of  ^ectment,  defendant  moved,  after  a  Jury 
had  been  impanneled,  to  dismifls  the  complaint,  as  containing  no  deecrip^ 
tion  of  any  land.  The  motion  was  reftised,  and  he  excepted ;  later  in  the 
trial,  and  after  an  accurate  description  of  the  premises  claimed  had  been 
given  in  evidence,  the  court  allowed  the  plaintiff  to  amend  by  inserting  such 
description  in  his  complaint — 12^,  that  conceding  the  description  to  have 
been  originally  uncertain  and  defective  (under  8  R  6.,  804^  §  8),  the  court 
was  at  liberty  to  proceed  with  the  trial,  and  the  allowance  of  the  amend* 
ment  waa  an  exercise  of  Jodidal  discretion  not  suliject  to  review. 

Tliough  a  lease  for  years  is  a  chattel  interest  which  goes  to  the  personal 
representatives,  ejectment  lies  to  recover  possession  of  the  land  demised. 

Where  an  issue  is  raised  by  the  answer  upon  reforming  the  instrument  under 
which  ejectment  is  brought  (nciflsaes  having  been  settied  with  direction 
to  try  by  JuryX  it  should  either  be  tried  by  the  court  prior  to  the  trial  of 
the  principal  issue,  or  reserved  lh>m  the  Jury  on  submission  of  tiie  Jury 
issues.    Per  Mabvin,  J. 

When  in  such  case,  therefore,  a  trial  occurs  upon  tdl  the  issues  made,  it  is 
not  error  if  the  Judge  refase  to  submit  the  question  of  refonnation  to  the 
Jniy  under  evidence  upon  that  issue.    Id. 

Defendant  excepted  to  the  decision  allowing  a  description  of  the  premises 
to  be  inserted  in  the  complaint,  and  the  court,  afterwards  under  his  general 
objection,  directed  the  Jury  to  find  for  possession  by  plaintiff  according  to 
the  amended  complaint,  to  which  defendant  also  excepted.  Whether  he 
might,  under  such  objection,  claim  as  error  on  appeal  that  the  Judgment 
gave  a  longer  term  of  poesession  than  the  proof  warranted. — Quere, 

Judgment  being  for  possession  as  above  stated,  and  plaintiff's  titie  having 
exphred  since  the  trial,  the  Judgment  was  affirmed,  and  execution  fox 
possession  restrained. 

Appeal  from  judgment,  nponVerdict,  in  an  action  of  eject- 
ment, 

C,  D.  Murray^  for  plaintiff. 

Sherman  dk  Scott,  for  defendants. 

Present — ^MABViBr,  Lamont,  and  Babkbb,  JJ. 

By  the  Court — ^Mabvin,  P.  J.    It  is  alleged  in  the  com- 
plaint that  the  plaintiff,  May  1,  1869,  was  seized  as  tenant 
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of  the  defendants  for  the  term  of  two  years,  of  premises 
situate  in  the  village  of  Forrestville,  etc.,  viz.,  the  store-room 
of  the  sa'd  defendants,  which  at  and  previous  to  said  time 
had  been  occupied  by  said  defendants  as  a  billiard  saloon, 
and  situate  in  said  village  and  adjoining  the  Morrison  House 
in  said  Forrestville,  together  with  the  cellar  xmder  said  store, 
being  the  cellar  and  first  floor  of  the  building  of  the  defend* 
ants,  adjoining  the  Morrison  House  in  the  village  of  For 
restville  in  said  county,  together  with  the  right  to  use  the 
back  yard  of  the  lot  upon  which  said  building  stands,  in 
common  with  the  defendants. 

The  defendants'  counsel,  after  the  jury  was  impanneled, 
moved  that  the  complaint  be  dismissed  on  the  ground  that 
it  did  not  allege  sufficient  title  and  interest  in  the  plaintiff  to 
maintain  the  action,  it  being  only  a  leasehold  interest  for  two 
years ;  and  2d,  that  the  complaint  contains  no  description 
of  any  land.  The  motion  was  denied  and  the  defendants 
excepted. 

The  court,  in  a  subsequent  part  of  the  trial,  allowed  the 
plaintiff  to  amend  the  complaint  by  inserting  the  description 
of  the  premises  as  contained  in  a  deed  put  in  evidence,  via . : 
"  All  that  tract  or  parcel  of  land  situate  in  the  village  of  For- 
restville, county  aforesaid,  being  a  part  of  lot  fifty-eight  in 
the  sixth  township  and  tenth  range  of  the  Holland  Land 
Company's  survey,  bounded  and  described  as  beginning  at  a 
point  in  the  south  line  of  Main  street  in  said  village  of  For- 
restville, etc.,  etc."  The  description  is  quite  long  and  definite. 
The  counsel  of  the  defendants  objected  to  the  allowance  of 
this  amendment,  and  excepted. 

The  point  is  now  made  that  the  court  should  have  dis- 
missed the  complaint ;  that  it  contained  no  description  of 
land  whatever,  and  2  E.  S.,  304,  §  8,  is  cited ;  also,  Budd  v. 
Bmgham  (18  Barb.,  494). 

It  may  be  conceded  that  the  description  of  the  premises  in 
the  complaint  was  uncertain  and  defective.  It  was  taken 
substantially  from  the  lease,  put  in  evidence,  executed  by 
the  defendants  and  Belong,  the  plaintiffs  assignor. 
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The  description  was  much  better  than  the  description  in 
Bvdd  V.  Bingham.  There  the  description  was  "north- 
wardly by  lands  of  said  plaintiff;  eastwardly  by  lands  of  said 
plaintiff;  southwardly  by  lands  of  said  defendant ;  and  west- 
wardly  by  lands  of  the  said  plaintiff."  The  court  says  (p.  498) 
this  description  embraces  nothing  whatever,  and  the  judge 
proceeds  to  show  this,  as  he  understood  the  case,  and  that 
there  was  nothing  to  be  made  more  definite  and  certain. 
And  yet  it  is  said  in  the  opinion  that  the  court,  in  its  discre- 
tion, might  have  proceeded  with  the  trial,  and,  if  the  plaintiff 
had  established  a  right  to  recover,  have  taken  a  verdict  and 
permitted  him  to  amend  in  conformity  with  the  evidence. 
This  was  the  course  adopted  in  the  present  case.  The  per- 
mission of  a  party  to  amend,  under  such  circumstances,  is  a 
matter  of  sound  discretion  in  the  court  (Code,  §  173),  and  the 
decision  is  not  a  matter  for  exception. 

The  counsel  for  the  defendants  renews  in  his  brief  the 
objection  that  the  plaintiff  cduld  not  recover  upon  the  title 
stated  in  the  complaint,  "  it  being  only  leasehold  interest  for 
two  years,"  and  cites  Adams  on  Ejectment  (18);  also,  the 
Bevised  Statutes  on  ejectment  and  some  other  provisions, 
and  the  counsel  comments  upou  them.  He  also  cites  The 
Mayer  of  New  York  v.  Mahie  (3  Ker.,  151),  and  some  other 
authorities.  By  the  common  law  the  action  of  ejectment 
could  only  be  maintained  for  corporeal  hereditaments,  and 
this  is  what  Adams  as  cited  says,  and  this  is  so  now  by  our 
law.  In  The  Mayor  of  New  York  v.  Mabie^  the  right  to 
collect  wharfage  was  demised  and  leased  to  Mabie  by  the 
city,  and  the  question  was  whether  a  covenant  could  be 
implied  against  the  city  for  quiet  enjoyment  as  to  the  acts 
of  the  city ;  and  this  depended  upon  the  question  whether  the 
lease  was  a  conveyance  of  real  estate,  as  the  Bevised  Statutes 
had  declared  that  no  covenant  should  be  implied  in  such  con- 
veyance. It  was  held  by  the  court  that  the  instrument  was 
not  a  conveyance  of  real  estate,  and  that  a  covenant  might  be 
implied.     The  case  has  no  application  to  the  present  case. 

The  counsel  seems  to  suppose  that  th^  action  to  recover 
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possession  of  land  is  controlled  by  the  nature  or  quality  of  the 
estate,  and  as  a  term  for  years  is  a  chattel  interest,  personal 
estate,  and  goes  to  the  administrator  as  a  chattel  interest, 
that  the  tenant  or  owner  of  the  term  caiinot  maintain  eject- 
ment. This  is  a  mistake.  Ejectment  at  common  law  lay  to 
recover  possession  of  the  land  held  under  a  lease  for  years, 
whatever  was  the  duration  of  the  term.  If  one  is  entitled  to 
the  possession  of  real  property  he  may  maintain  an  action  to 
recover  the  possession.  Real  property  is  defined  in  the  Code 
(§  462)  as  lands,  tenements  and  hereditaments.  The  action 
will  not  lie  for  an  incorporeal  thing.  It  must  be  something 
corporeal.  In  the  present  case  the  action  was  to  recover  pos- 
session of  land,  a  store. 

The  defendants'  counsel  requested  the  court  to  submit  to 
the  jury  the  question  as  to  a  reformation  of  the  lease,  and 
the  question  as  to  fraud  in  procuring  it.  The  court  refused, 
and  the  counsel  excepted. 

David  Cook,  one  of  the  defendants,  as  a  witness,  stated  the 
conversation  between  him  i  and  Delong  preceding  the  execu- 
tion of  the  lease.  He  says  that  Delong  stated  that  he  thought 
he  would  put  in  groceries  on  one  side  of  the  store,  and  crock- 
ery or  dry  goods  on  the  other ;  that  he  told  Delong  that  he 
objected  to  billiard  tables  being  on  the  ground  floor ;  that 
they  were  going  to  remove  their  table  into  the  room  over  the 
store,  and  that  he  told  Delong  that  it  would  be  necessary  to 
put  in  columns  to  support  the  floor  above  when  the  tables 
were  moved  there  ;  that  Delong  said  he  could  get  them 
turned  in  Dunkirk,  and  that  he  did  so ;  that  he  told  Delong 
he  had  better  put  in  the  columns,  as  he  was  a  merchant,  and 
knew  where  he  wanted  them,  and  he  said  he  would ;  that  he 
told  Delong  he  would  not  rent  the  premises  except  for  a 
store ;  that  Record  drew  the  lease,  the  parties  went  to  his 
oflSce ;  that  he  told  Record  that  they  had  agreed  to  rent  the 
premises  to  Delong  for  a  grocery  or  dry  goods  store  ;  that  he 
did  not  notice  at  the  time  that  the  provision  was  not  in  the 
lease  as  drawn,  h^  supposed  it  was  ;  that  he  did  not  know  as 
he  told  Record  to  draw  the  lease  so  as  to  restrict  it  to  a  store. 
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Henry  A.  Cook,  the  other  defendant,  Bays  they  askec 
Delong,  before  the  lease  was  drawn,  what  he  wanted  to  nse 
the  premises  for,  and  he  said  groceries  on  one  side,  and  dry 
goods  or  crockery  on  the  other ;  that  he  proposed  to  come 
there  and  go  into  basiness. 

Delong  was  examined  for  the  plaintiff,  and  stated  that 
Cook  asked  him  what  he  was  going  to  pat  in,  and  he  said 
he  did  not  know ;  that  he  might  want  to  ptit  in  groceries 
or  drugs ;  that  Cook  said  he  would  lease  the  store ;  and  at 
another  time  Cook  asked  him  what  he  was  going  to  pnt  in 
the  store,  and  he  said  he  did  not  know,  he  might  put  in 
groceries^  dry  goods  and  liquors.  They  went  to  Record's 
office,  and  Cook  dictated  the  lease,  and  it  was  read  by  Record, 
and  he  thinks  Cook  read  it ;  he,  Delong,  read  it. 

Record  was  a  witness  for  plaintiff.  He  drew  the  lease: 
Cook  made  all  the  directions  about  the  lease,  except  the  pro* 
vision  about  fire.  Cook  dictated  and  he  drew  it,  and  thought 
it  was  ended  and  then  read  it,  and  then  added  the  fire  clause 
as  suggested  by  Delong,.  and  then  read  it  all  over  again,  and 
it  was  then  signed  by  them  and  they  took  it  away.  Henry 
A.  Cook  was  not  at  the  office ;  he  signed  the  lease  at  the 
store  without  reading,  as  his  father  said  it  was  right,  and  it 
was  taken  back  to  Record  for  safe  keeping.    * 

Uriah  Chapman,  for  plaintiff,  heard  Delong  and  David 
Cook  talking  about  the  property  and  leasing  it.  Cook  asked 
Delong  what  he  was  going  to  do  with  it,  and  Delong  said  he 
did  not  know ;  and  Cook  said  he  did  not  care  if  he  only 
took  the  premises. 

Manley  Griswold's  deposition  was  read.  He  stated,  at 
considerable  length,  the  conversation  between  David  Cook 
and  Delong,  and  the  terms  of  the  contract.  Delong,  in 
answer  to  a  question,  said  he  wanted  to  use  it  for  a  provision 
store  and  grocery  and  he  did  not  know  but  some  crockery, 
and  Cook  told  him  he  could  have  it  for  $250  a  year,  paid 
quarterly.  This  witness  details  the  talk  about  fixing  the 
store,  shelves,  columns,  etc.,  etc.,  but  nothing  more  about  the 
use  to  which  the  store  might  be  put.    The  court  decided 
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that  the  evidence  was  not  sufficient  to  authorize  an  amend*^ 
ment  or  reform  of  the  contract,  and  the  defendants  excepted, 
and  subsequently  refused  to  submit  the  question  to  the  jury, 
and  the  defendants  excepted.  I  shall  not  now  stop  to  inquire 
as  to  the  proper  practice  in  such  a  case ;  that  is,  whether  the 
question  of  a  reform  of  the  contract  was  a  question  for  the 
court  or  for  the  jury.  Such  questions,  prior  to  the  Code, 
were  never  tried  by  a  jury  unless  so  directed  upon  feigned 
issues,  awarded  by  the  Court  of  Chancery.  It  is  very  difficult 
if  not  impossible,  in  such  cases,  to  submit  them  to  a  jury, 
and  preserve  the  spirit  of  the  rules  and  law  as  administered 
in  courts  of  equity.  I  apprehend  that  when  such  a  question 
is  raised  by  the  answer,  it  should  be  disposed  of  prior 
to  the  trial  of  the  principal  issue,  as  to  the  title  to  the  land 
or  the  right  of  possession,  or  the  evidence  may  be  taken 
upon  the  trial  of  the  principal  issue,  and  the  court  may  decide 
the  equitable  defense,  as  in  this  case,  or  reserve  the  question 
and  take  the  verdict  upon  the  jury  issues.  The  issue  of  fact, 
in  an  action  for  the  recovery  of  real  property,  must  be  tried 
by  a  jury,  unless  such  trial  is  waived  or  it  be  referred  by  the 
consent  of  parties.  (Code,  §  253.)  The  issue  as  to  reforming 
the  contract  is  an  issue  to  be  tried  by  the  court.  (See  Code, 
§§  253,  264.)  The  court  may  in  certain  cases  order  the  whole 
issue,  or  any  specific  question  of  fact  involved  therein,  to  be 
tried  by  a  jury,  or  refer  it  as  provided  in  §§  270,  271. 
(See  §  254.)  Section  72  abolishes  feigned  issues  and  substi- 
tutes dfstinct  and  plain  questions  of  fact,  and  rule  33  provides 
the  practice.  The  court  may,  in  all  the  cases  embraced  in 
§  254,  try  the  issue.  This  section  embraces  what  were 
known  as  suits  in  equity,  l^ow,  in  this  case,  the  issue  as  to 
reforming  the  contract  was  an  issue  by  itself,  and  an  issue  to 
be  tried  by  the  court  and  not  to  be  submitted  to  the  jury. 
The  court  decided  it,  and  it  is  not  and  cannot  be  claimed  that 
the  decision  was  against  the  evidence.  There  was  no  evi- 
dence to  go  to  the  jury. 

But  assuming  that  it  was  a  question  to  be  submitted  to  a 
jury  upon  sufficient  evidence,  as  I  think  it  was  not,  no  issues 
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having  beeo  settled  and  directions  to  try  by  jury,  still  I  think 
no  error  was  committed. 

The  preponderance  of  the  evidence  was  so  decided  that,  had 
the  jury  foand  as  a  fact  that  the  parties  agreed  that  the  store 
should  not  be  used  for  a  billiard  room  or  lager  saloon,  and 
that  it  was  agreed  that  such  provision  should  be  inserted  in 
the  lease,  and  that  this  had  been  omitted  by  inadvertence, 
the  court  would,  upon  motion,  have  set  the  verdict  aside. 
The  evidence  of  David  Cook,  standing  alone,  would  hardly 
have  justified  a  decree  reforming  the  lease.  Delong,  and 
several  other  witnesses,  give  a  very  different  relation  of  the 
talk  of  the  parties.  The  evidence  of  the  scrivener  is  very 
clear.    He  drew  and  read  the  lease,  as  dictated  by  Cook. 

The  question  of  fraud  may,  perhaps,  have  been  a  proper 
question  for  the  jury,  as  the  plaintiff's  right  to  possession 
depended  upon  the  lease,  and,  if  this  had  been  fraudulently 
obtained,  the  defendants  could  avoid  it. 

The  theory  of  the  defendants  was  that  the  plaintiff  Olen- 
dorf  procured  Delong  to  get  the  lease  by  artifice,  so  that  he 
could  use  the  store  for  his  billiard  tables.  There  was  an  utter 
failure  of  evidence  to  establish  this  position,  and  a  verdict 
affirming  it  would  have  rested  upon  suspicion.  Delong  says 
he  sold  the  lease  to  the  plaintiff  for  twenty-five  dollars ;  that 
he  had  no  understanding  with  him ;  that  he  took  the  lease 
himself  and  intended  to  go  there.  Olendorf  was  a  witness, 
and  it  appeared  from  his  and  Delong's  evidence  that  they 
had  had. conversation  about  the  store,  and  Delong  had  told 
him  it  could  be  rented  and  the  price,  and  asked  him  what  he 
thought  of  it,  and  Olendorf  told  him  he  thought  it  cheap, 
etc.  Delong  lived  in  Dunkirk,  and  Olendorf  in  Forrestville, 
where  the  etorfe  was.  After  Delong  had  obtained  the  lease,  the 
plaintiff  spoke  to  him  about  it,  and  said  he  would  like  to  own 
the  lease  or  a  part  of  it,  and  Delong  said  he  would  think  of  it. 

I  repeat  that  any  verdict  that  there  was  fraud  in  procuring 
the  lease  would  have  rested  upon  no  evidence,  but  upon 
suspicion. 

The  court  directed  the  lury  to  find  a  verdict  for  the  plain- 
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tiff  for  the  premiseB,  as  claimed  in  the  complaint  as  amended, 
and  the  defendants  excepted.  Upon  this  the  point  is  now 
made  that  the  amendment  of  the  complaint  related  only  to 
the  description  of  the  land,  and  that  as  the  complaint  alleged 
that  the  plaintiff  was  seized,  on  the  Ist  day  of  May,  1868,  as 
tenant  of  the  defendants  for  the  term  of  two  years,  of  the 
premises,  the  plaintiff  has  recovered  for  a  longer  term  than 
the  proof  justified. 

.  The  demise  is  "  for  and  during  the  term  of  one  year  from 
the  1st  day  of  May,  1868,  with  the  refusal  thereof  for  the 
next  succeeding  year  thereafter,  at  the  same  price  hereinafter 
named."  I  do  not  understand  that  the  plaintiff  had  by  virtue 
of  this  lease,  a  title  for  a  terra  beyond  one  year  from  May  1, 
1868.  The  reftisal  for  another  year  was  a  covenant  for  a 
lease  for  another  year  if  the  lessee  should  elect  to  take  such 
Lease,  and  if  he  should  so  elect  perhaps  no  new  lease  would 
be  necessary.  The  recovery  should  have  been  as  upon  a 
demise  of  one  year  only.  But  I  doubt  whether  the  exception 
was  sufficient. 

The  court  had  just  allowed  the  complaint  to  be  amended 
by  inserting  a  proper  description  of  the  premises,  and  then 
directed  a  verdict  for  the  premises  as  claimed  in  the  complaint 
as  amended,  and  the  defendant  excepted.  What  did  the  court 
probably  understand  by  this  general  exception  ?  Probably 
nothing  more  or  less  than  that  the  counsel  objected  to  any 
recovery,  or  rather  that  the  court  should  direct  a  verdict 
claiming  that  the  plaintiff  had  no  right  to  recover,  or  that  the 
case  should  go  to  the  jury.  This  followed  by  requests  that 
certain  questions  should  be  submitted  to  the  jury.  The  court 
would  not  be  likely  to  understand  that  the  exception  was 
pointed  to  the  question  now  made,  viz. :  That  the  verdict 
would  be  for  a  term  of  two  years  instead  of  one,  commencing 
May  1, 1868.  If  the  counsel  so  understood,  at  the  time,  he 
should  have  called  the  attention  of  the  court  to  the  lease  in 
eVi^dence,  and  to  the  fact  that  the  complaint  was  too  broad^ 
and  the  complaint  could  have  then  been  amended,  or  the 
direction  to  the  jury  modified. 
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There  needs,  however,  be  no  difficulty  now  in  the  ease. 
The  Code  gives  the  court  here  ample  authority  to  correct  the 
mistake  before  or  after  judgment,  in  furtherance  of  justice, 
to  conform  the  pleadings  to  the  facts  proved.  (Code,  §  173.) 
This  is  a  veiy  proper  case  for  the  exercise  of  this  discretionary 
power,  and  the  court  directs  such  amendment.  The  verdict 
in  this  case  was  general  for  the  premises  as  demanded  in  the 
complaint.  By  the  statute,  the  verdict  should  have  specified 
the  duration  of  the  term.  (3  E.  S.,  p.  307,  §  30,  subdivision 
7.)  If  the  term  had  been  properly  stated  in  the  complaint, 
as  required  by  2  R.  8.,  p.  304,  §  10,  the  verdict  would  have 
been  sufficiently  definite  to  comply  with  the  provision  of  the 
statute.  It  is  provided  by  the  statute,  that  if  the  right  or 
title  otithe  plaintiff  expires  after  the  commencement  of  the 
suit,  and  before  trial,  the  verdict  shall  be  returned  according 
to  the  &ct,  etc.,  etc.,  and  the  judgment  shall  be  as  to  the 
premises  claimed,  that  the  defendant  go  thereof  without  day. 
In  this  case  the  right  and  title  of  the  plaintiff  have  expired 
since  the  trial.  I  suppose  the  court  simply  affirms  the  judg- 
ment, but  no  execution  for  the  possession  will  issue  or  be 
awarded.  The  complaint  should  be  amended  as  above  stated, 
"md  the  judgment  should  be  affirmed  with  costs. 


Thb  People  ex  rel.  Hbnby  C.  Sotjthwiok  v.  Wheeleb  H. 
Bbistol,  Treasurer  of  the  State  of  New  York. 

(OsNSRAL  Tebx,  Thibd  Dibtbiot,  May,  1869.) 

The  auditor  of  the  canal  department  is  not  authorized  by  law  to  direct  in 
his  warrant,  drawn  upon  the  treasurer,  the  particular  bank  having  on 
deposit  money  belonging  to  the  canal  flmd,  upon  which  the  check  in 
payment  of  the  warrant  shall  be  drawn  by  the  treasurer. 

The  treasdrer  of  the  State  has  the  custody  and  control  of  the  canal  ftmd, 
subject  only  to  such  power  over  the  same  as  is  by  law  vested  in  the  com- 
missioners of  the  canal  ftmd,  and  has,  therefore,  the  right  to  determine 
from  which  depository  the  money  shall  be  drawn  to  satisfy  any  such 
warrant    Per  Ingalls,  J. 
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And  it  seems  tliat  the  authority  of  the  commissioners  to  direct  the  treasurer 
in  this  particular  may  be  more  satis&ctorily  inferred  from  the  general 
powers  conferred  by  law  upon  them,  than  such  authority  in  the  auditor 
can  be  inferred  fit>m  the  nature  of  his  office,  and  the  duties  which  by  law 
devolve  upon  him.    (Id.) 

The  commissioners  of  the  canal  flmd  having  passed  a  resolution  that  the 
treasurer  might,  in  his  discretion,  draw  the  check  in  payment  of  any 
warrant  drawn  by  the  auditor,  upon  any  bank  in  the  city  of  Albany 
having  on  deposit  money  applicable  to  the  payment  of  the  claim ;  and 
the  auditor  having  drawn  a  warrant  in  favor  of  the  relator,  directing  the 
treasurer  to  pay  by  check  on  the  Mechanics*  and  Farmers*  Bank,  and 
the  treasurer  havuig  drawn  the  check  in  payment  of  the  warrant  on  the 
Merchants*  National  Bank,  the  auditor  refused  to  countersign  the  same 
because  it  was  not  drawn  on  the  bank  specified  in  the  warrant, — ffdd^ 
on  appeal  from  an  order  at  Special  Term,  directing  a  mandamus  to  issue 
requiring  the  treasurer  to  draw  the  check  as  required  by  the  warrant, 
tliat  the  treasurer,  and  not  the  auditor,  had  the  right  to  select  ithe  bank 
on  which  the  check  should  be  drawn,  and  that  the  order  appealed  from 
should  be  reversed. 

Appeal  from  an  order  of  the  Special  Term  awarding  a 
peremptory  mandamus  against  the  defendant,  as  treasurer 
of  the  State  of  New  York,  requiring  him,  forthwith,  to  draw 
his  checks  in  favor  of  the  relator  in  accordance  with,  and  upon 
the  banks  designated  in,  the  several  warrants  of  James  A. 
Bell,  auditor  of  the  canal  department  of  the  State  of  New 
York.  Four  several  warrants,  two  of  them  dated  in  May, 
one  in  June,  and  the  other  in  July,  1868,  were  issued  by  the 
said  James  A.  Bell,  auditor  of  the  canal  department,  directing 
the  treasurer  to  pay  by  check,  drawn  on  the  Mechanics'  and 
Farmers'  Bank  of  the  city  of  Albany,  to  Henry  C.  South  wick, 
Jr.,  the  sums  of  money  in  the  said  warrants  specified,  out  of 
canal  funds  in  the  treasuiy,  for  the  services  of  said  Southwiek. 
Upon  the  presentation  of  the  warrants  to  the  defendant, 
he  drew  and  tendered  checks,  drawn  upon  the  Merchants' 
National  Bank  of  Albany,  for  the  amounts  required  by  the 
said  warrants.  The  auditor  refused  to  countersign  such 
checks  on  the  ground  that  they  were  not  drawn  upon  the 
bank  designated  in  said  warrants,  claiming  the  right  to 
specify  the  bank  from  which  the  funds  should  be  so  drawn. 
The  treasurer  refused  to  comply  with  the  requirement  of  the 
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auditor  in  that  particular,  claiming  that  as  such  treasurer  he 
had  the  right  to  designate  the  bank  from  which  the  money 
should  be  drawn  to  pay  the  sums  required  by  said  warrants 
The  checks,  to  bo  valid,  required  to  be  countersigned  by  the 
auditor,  and  that  being  refused,  the  relator  could  not  procure 
compensation  for  his  services,  and  he  applied  at  Special  Term 
and  procured  an  order  directing  a  mandamus  to  issue  requir- 
ing the  treasurer  to  draw  his  checks  as  required  by  said 
warrants.    From  such  order  this  appeal  was  taken. 

W.  F.  Allen  and  M.  JS.  C7i4xmplamy  attorney-general,  for 
the  appellant. 

John  M,  Beynclda,  for  the  respondent. 
Present — ^Milleb,  Ingalls,  and  Fbgeham,  JJ. 

By  the  Court  —  Ingalls,  J.  A  conflict  has  arisen 
between  the  auditor  of  the  canal  department  and  the 
treasurer  of  the  State,  as  to  which  is  by  law  authorized 
to  designate  the  bank  from  which  money  belonging  to  the 
canal  fund  shall  be  drawn  to  pay  daims  upon  such  fund. 
This  is  the  only  question  involved  in  this  appeal,  I 
have  examined  with  care  the  elaborate  opinion  delivered 
at  Special  Term,  in  connection  with  the  various  statutes 
which  have  been  passed  from  time  to  time  by  tfie  legisla- 
ture touching  this  question,  and,  while  I  entertain  the 
greatest  respect  for  the  opinion  of  the  learned  judge  who 
decided  this  motion  at  Special  Term,  I  am  compelled  to  di£fer 
with  him  in  the  conclusion  to  which  he  arrived,  and  will  state 
the  reasons  therefor.  The  treasurer  is  a  constitutional  officer 
of  the  State.  Article  5,  section  1  of  the  constitution  provides 
for  the  election  of  that  officer.  Section  6  of  the  same  article 
prescribes,  in  regard  to  the  powers  and  duties  of  the  treasurer, 
as  follows :  ^^  The  powers  and  duties  of  the  respective  boards, 
and  of  the  several  officers  in  this  article  mentioned,  shall  be 
puch  as  now  are  or  hereafter  may  be  prescribed  by  law.*' 

The  Eevised  Statutes,  volume  1,  page  177  (Edmonds'  edi* 
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tion),  provides  as  follows :  "  §  1.  The  treasurer  shall  receive  all 
moneys  which  shall  from  time  to  time  hepaid  into  the  treor 
sury  of  the  State,^^  The  treasurer  is  required  by  statute  to 
give  a  bond,  with  not  less  than  four  sufficient  sureties,  in  the 
sum  of  $50,000. for  the  faithful  execution  of  the  duties  of  the 
office.  Statutes  have  been  passed  from  time  to  time  by  the 
legislature,  providing  for  the  care  and  custody  of  the  fdnds 
of  the  State,  arising  from  various  sources,  and  either  in  terms 
directing  the  money  paid  directly  into  the  treasury  of  the 
State,  or  subjecting  the  same  to  the  control  of  the  treasurer. 
The  following  are  some  of  these  statutes :  Laws  1826,  chapter 
814;  Laws  1841,  chapter  238;  Laws  1842,  diapter  114; 
I^aws  1844,  chapter  314;  Laws  1861,  chapter  177.  The 
statute  of  1817,  chapter  262,  which  provided  for  the  creation 
of  the  canal  fond  in  section  6,  provides  as  follows :  "  And 
further,  that  the  said  superintendent,  instead  of  a  yearly  report 
to  the  legislature,  shall  make  a  quarter  yearly  report  to  the  com- 
missioners of  the  canal  fund,  and  pay  into  the  l/reasury  of  this 
State,  on  the  first  Tuesday  of  February,  May,  August  and 
jjfovember,  in  each  year,  all  the  moneys  collected  by  him  during 
the  quarter  preceding  each  of  those  days,  etc."  Thus  bringing 
such  fund  directly  under  the  control  of  the  treasurer  of  the 
State,  which  officer  was  by  the  same  statute  designated  as  one  of 
the  commissioners  of  the  canal  fund.  The  legislature  has,  in 
several  inMances,  directed  the  deposit  of  certain  funds  of  the 
State  in  banks,  having  reference  as  well  to  the  convenience 
of  depositors  as  the  security  of  such  funds.  The  Revised 
Statutes,  volume.  1,  page  178  (Edmonds'  edition)  :  "  §  7*  The 
treasurer  shall  deposit  all  moneys  that  shall  come  to  his  hands 
on  account  of  this  State  (except  such  as  shall  belong  to  the 
canal  fund),  within  three  days  after ''receiving  the  same,  in 
such  bank  or  banks  in  the  city  of  Albany  as  in  the  opinion 
of  the  comptroller  and  treasurer  shall  be  secure  and  pay  the 
highest  rate  of  interest  to  the  State  for  such  deposit."  Also 
in  regard  to  the  money  belonging  to  .the  canal  fimd.  Statute 
1817,  chapter  262,  before  referred  to :  "  §  9.  The  said  collec- 
tors shall,  deposit  the  moneys  received  by  them  for  toUs  to  the 
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credit  of  the  treasurer  of  this  State,  at  least  once  in  two 
weeks,  in  such  of  the  banks  as  may  from  time  to  time  be 
designated  hy  the  canal  hoard,  as  near  to  the  odUectors  <is  mmi 
he  convenient.^^  This  provision  of  the  statute  was,  in  part  at 
least,  for  the  convenience  of  depositors;  at  the  same  time 
recognizing  the  authority  of  the  treasurer  as  the  officer  enti- 
tled to  the  custody  and  control  of  such  fund.  Laws  1826, 
chapter  314,  section  9,  provides  as  follows :  "  The  said  col- 
lectors shall  deposit  the  moneys  received  by  them  for  tolls, 
to  the  credit  of  tlie  treasurer  of  the  State,  at  least  once  in 
two  weeks,  in  such  of  the  banks  as  may  from  time  to  time 
be  designated  by  the  canal  board,  as  near  to  the  collectors 
as  may  be  convenient."  In  1831  the  legislature  passed 
another  statute  in  regard  to  the  moneys  belonging  to  the 
canal  fund.  Laws  1831,  chapter  286 :  "  §  1.  The  commis- 
sioners of  the  canal  fund  may  deposit  the  moneys  belonging 
to  said  fund  with  any  safe  incorporated  moneyed  institutions 
in  this  State,  and  may  make  such  contracts  witli  such  insti- 
tutions, for  the  interest  on  and  duration  of  such  deposits, 
as  shall  be  most  promotive  of  the  interest  of  said  fund." 
While  this  statute  conferred  upon  the  commissioners  of  the 
canal  fund  the  authority  to  contract  for  the  deposit  of  the 
moneys  belonging  to  that  fund,  it  did  not,  in  terms,  at  least, 
direct  in  what  name  such  deposit  should  be  made,  nor  by 
whom  it  should  be  drawn.  In  1848  the  statute  was  passed 
which  created  the  office  of  auditor.  Laws  1848,  chapter  162, 
and  the  1st  and  2d  sections  of  that  act,  define  the  power  and 
duties  of  that  officer  as  follows :  "  §  1.  There  shall  be  an 
auditor  of  the  canal  department,  who  shall  be  appointed  in 
the  same  manner  and  receive  the  same  compensation  as  is 
now  provided  by  law  in  relation  to  the  chief  clerk  of  the 
canal  department,  and  the  said  office  of  chief  clerk  of  the 
canal  department  is  hereby  abolished.  §  2.  All  the  powers 
and  duties  of  the  chief  clerk  of  the  canal  department 
and  all  the  powers  and  duties  of  the  comptroller  in  relation 
to  the  canals  (except  his  powers  and  duties  as  commissioner 
of  the  canal  fund)  are  hereby  transferred  to  and  vested  in 
Lajssisq  —  Vol,  L  7 


50  CASES  IN  THE  SUPREME  COURT  {May 

The  People  «.  Bristol. 

J . 

the  said  auditor ;  and  the  said  auditor  shall  also  be  secretary 
of  the  commissioners  of  the  canal  fund,  and  of  the  canal 
board."  Subsequent  sections  of  said  statute  provide  that  the 
auditor  shall  have  the  care  of  the  books  and  records,  and  be 
authorized  to  employ  clerks,  &c.  By  this  statute  there  is 
conferred  upon  the  auditor  all  the  powers  and  duties  of  the 
chief  clerk  of  the  canal  department,  in  relation  to  the 
canal  fimd,  except  his  powers  and  duties  as  commissioner 
of  the  canal  fund.  The  office  of  chief  clerk  was  created 
by  the  statute  of  1840  (see  Laws,  1840,  chapter  288). 
The  12th  section  of  that  statute  provides :  "  The  chief  clerk 
shall  also  be  clerk  of  the  canal  board,  and  shall  receive  the 
compensation,  possess  aU  the  powers,  and  perform  all  the 
duties  of  the  second  deputy  oom/ptrdller^  as  now  provided  by 
law ;  and  the  said  office  of  second  deputy  comptroller  is 
hereby  abolished."  The  office  of  second  deputy  comptroller 
was  created  by  the  statute  1833  (Laws  1833,  chapter  56), 
and  his  duties  are  defined  as  follows :  '^  §  2.  The  deputy  to 
be  appointed  pursuant  to  this  act  may  perform  any  of  the 
duties  of  the  comptroller  in  relation  to  the  canals,  except 
as  a  commissioner  of  the  canal  fund.  §  3.  Such  deputy 
shall  be  the  clerk  of  the  commissioners  of  the  canal  fimd, 
and  of  the  canal  board."  We  perceive  the  auditor  is  not 
created  a  commissioner  of  the  canal  fund,  but  is  expressly 
excluded  from  discharging  the  duties  of  the  comptroller  as 
such  commissioner.  I  do  not  understand  that  the  auditor 
was  clothed  with  any  additional  powers  by  the  statute  of 
1857  (Laws  1857,  chapter  783),  which  affects  this  question. 
From  an  examination  of  the  statutes  in  regard  to  the 
powers  and  duties  of  the  comptroller,  (other  than  those  which 
he  performs  as  commissioner  of  the  canal  fund),  and  the 
powers  and  duties  which  were  conferred  by  statute  upon 
the  chief  clerk  of  the  canal  department ;  and  upon  the 
second  deputy  comptroller ;  and  of  all  the  statutes  to 
which  my  attention  has  been  directed,  I  fail  to  discover 
any  statute  which  authorizes  the  auditor  to  direct  by  tils 
warrant  the  bank  from  which  the  moneys  of  the  State,  bd'^ng- 
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ing  to  the  canal  fund,  shall  be  drawn  upon  the  check  of  the 
treasurer.  ISot  do  I  perceive  anything  in  the.  nature  of  his 
office,  or  the  duties  incident  thereto,  from  which  such 
authority  can  be  implied.  It  is  obvious,  from  the  provisions 
of  the  statute  of  1848,  which  created  the  office  of  auditor, 
that  the  legislature  did  not  intend  thereby  to  place  the  canal 
fund  beyond  the  control  of  the  treasurer.  Section  8  of  that 
statute  provides  bs  follows :  ^^  §  8*  Dues  of  the  State  which 
have  heretofore  been  paid  to  the  commissioners  of  the  canal 
fund  shall,  on  and  after  the  1st  day  of  October  next,  be 
paid  into  the  State  treasury.  §  9.  All  balances  standing  to 
the  credit  of  the  commissioners  of  the  canal  fund  on  the  let 
day  of  October  next,  in  any  depository,  shall  as  of  that  date 
be  transferred  by  the  said  commissioners  to  the  credit' of  the 
treasurer  of  the  State.^^  There  is  no  provision  of  that  statute 
which  directly  in  terms,  or  by  fair  implication,  confers  upon 
the  auditor  the  authority  which  he  claims  to  exercise.  The 
11th  section  of  that  statute  contains  the  direction  in 
regard  to  drawing  money  from,  the  canal  fund,  and  is  a8  fol- 
lows: ^'AU  moneys  now  authorized  by  law  to  be  paid  or 
advanced  by  the  commissioners  of  the  canal  fund,  and  all 
moneys  which  shall  hereafter  be  authorized  to  be  paid  or 
advanced  from  the  canal  fund,  shall,  on  and  after  the  1st  day 
of  October  next,  be  paid  hy  the  treasurer^  on  the  warrant  of 
the  auditor ;  but  no  warrant  shall  be  drawn  unless  authorized 
by  law,  and  every  warrant  shall  refer  to  the  law  under  which 
it  is  drawn."  There  is  nothing  in  said  section  which  even 
intipiates  that  the  auditor  should  indicate  in  his  warrant  the 
bank  from  which  the  money  shall  be  drawn.  Considering 
the  nature  of  the  office  of  treasurer,  and  the  duties  imposed 
by  law,  and  the  various  statutes  to  which  we  have  referred, 
I  am  convinced  that  the  treasurer  has  the  custody  and  control 
of  the  fund  in  question,  subject  only  to  such  power  over  the 
same  as  is  by  law  vested  in  the  commissioners  of  the  canal 
fund  (which  will  be  considered  hereafter),  and  that  the  treasurer 
has  therefore  the  right  to  determine  from  what  bank,  having  on 
deposit  such  fund,  money  shall  be  drawn  to  satisfy  any  amount 
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required  by  the  warrant  of  the  auditor.    It  is  unnecessaiy  to 
determine  which  officer  is  superior  in  rank ;  all  that  we  desire 
to  ascertain  is,  which  is  authorized  to  perform  the  particular 
duty  in  question ;  and  beyond  that  we  do  not  desire  to  inquire 
or  speculate,  or  to  endeavor  to  settle  any  question  of  etiquette. 
The  fact  that  the  moneys  of  the  State  are  applicable  to  a  variety 
of  objects,  and  constitute  separate  funds,  does  not,  in  my  judg- 
ment, militate  against  Che  views  above  expressed,  as  that  con- 
sideration only  affects  the  manner  in  which  the  accounts  are  to 
be  kept,  the  money  deposited,  and  the  purposes  to  which  the 
same  is  applied.     The  defendant  further  insists  that  the  right 
which  he  claims  to  exercise  has  the  support  of  the  action  of 
the  commissioners  of  the  canal  fund.    Article  5,  section  5, 
of  the  constitution  of  the  State,  provides  :  "  The  lieutenant- 
governor,  secretary  of  State,  comptroller,  treasurer,  and  attor- 
ney-general shall  be  the  commissioners  of  the  canal  fimd." 
Section  6  of  same  article  provides,  in  regard  to  the  powers 
and  duties  of  such  board,  as  follows :  "  The  powers  and  duties 
of  the  respective  boards,  and  of  the  several  officers  in  this 
article  mentioned,  shall  be  such  as  were,  are,  and  hereafter 
may  be  prescribed  by  law."    The  Revised  Statutes,  volume 
1,  page  193,  section  4  (Edmonds'  edition),  provides  as  fol- 
lows :  "  The  canal  fund  shall  continue  to  be  superintended 
and  managed  by  the  commissioners  of  the  canal  fund,"  etc. 
Section  5  provides :  "  It  shall  be  the  duty  of  the  commission- 
ers of  the  canal  fund  to  manage,  to  the  best  advantage,  all 
things  belonging  to  that  fiind."    The  10th  section  of  the 
statute  of  1858,  above  referred  to,  provides:   "Whenever 
directed  by  the  commissioners  of  the  canal  fund,  the  treasurer 
shall  transfer  from  one  depository  to  another,  by  a  draft  to 
be  countersigned  and  entered  by  said  auditor,  any  canal  fund 
moneys  standing  to  his  credit ;  and  no  such  moneys  shall  be 
transferred  by  the  treasurer  from  one  depository  to  another 
unless  by  such  direction."    We  have  already  referred  to  sev- 
eral other  statutes  relating  to  the  power  conferred  upon  the 
commissioners  of  the  ct^nal  fund  to  direct  in  regard  to  the 
depositing  of  moneys  belonging  to  that  fund ;  and  we  are 
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inclined  to  the  opinion  that  authority  to  direct  the  treasurer 
by  tlie  commissioners  of  t&e  canal  fimd,  as  to  which  bank 
moneys  shall  be  drawn  from  to  satisfy  claims  against  such  fond, 
may  be  more  satisfactorily  implied  from  the  general  powers 
conferred  by  law  upon  such  commissioners  of  the  canal  fund, 
than  such  authority  in  the  auditor  can  be  implied  from  the 
nature  of  the  oflSce  of  auditor  and  the  duties  which  by  law 
are  devolved  upon  that  officer. 

It  appears  that  at  a  meeting  of  the  commissioners  of  the 
canal  fimd,  held  October  10th,  1862,  the  following  resolution 
was  adopted: 

Hesolvedy  That  the  form  of  the  warrants  upon  the  treasurer 
used  by  the  auditor  designating  the  canal  deposit  banks  on 
which  the  treasurer  shall  draw  his  checks  in  payment  of 
claims  payable  out  of  the  canal  fund,  and  which  have  been 
in  use  since  the  1st  day  of  October,  1848,  be  and  the  same  is 
hereby  approved  by  this  board. 

At  a  meeting  of  the  commissioners  of  the  canal  fund,  held 
April  16th,  1868,  the  following  resolution  was  adopted  : 

Hesoloed,  That  the  resolution  adopted  October  10, 1862, 
authorizing  the  auditor  to  select  the  banks  from  which  money 
shall  be  drawn  in  payment  of  dues  from  the  canal  fund,  be 
and  is  hereby  rescinded. 

At  a  meeting  of  the  commissioners  of  the  canal  fund,  held 
April  28,  1868,  the  following  resolutions  were  adopted: 

'^JRMoVvedy  That  moneys  payable  into  the  treasury  belong- 
ing to  the  canal  fund  shall  be  paid  to  the  treasurer,  who  shall 
give  a  proper  receipt  therefor,  which  receipt  shall  be  counter- 
signed by  the  auditor  of  the  canal  department,  who  shall  also 
keep  the  proper  accounts  of  such  moneys  in  books  to  be  kept 
by  him  in  the  canal  department. 

The  treasurer  shall  deposit  all  such  moneys  received  by 
L;m  in  one  of  the  banks  in  the  city  of  Albany,  designated  by 
the  commissioners  of  the  canal  fund  for  the  deposit  of  moneys 
belonging  to  the  canal  fund,  and  procure  an  entry  of  said 
deposit  to  be  made  by  the  bank  officers  in  a  pass-book  to  be 
kept  by  him.   Each  of  said  banks  of  deposit  shall  also  frirnish 
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a  duplicate  pass-book  for  the  auditor,  and  cause  all  deposits 
of  moneys  belonging  to  the  canal  fund  to  be  entered  therein. 

It  shall  be  the  duty  of  the  said  auditor  on  the  first  Tuesday 
of  each  month,  or  as  Boon  thereafter  as  practicable,  to  examine 
the  debts  and  credits  in  the  bank  books  kept  by  the  treasurer, 
and  if  he  discovers  any  irregularity  or  deficiency  therein  he 
shall,  unless  the  same  be  rectified  or  explained,  report  the 
same,  in  writing,  to  the  commissioners  of  the  canal  fond. 

The  auditor  of  the  canal  department  shall  not  designate  in 
his  warrants  drawn  upon  the  treasurer,  or  otherwise,  the 
bank  or  banks  upon  which  the  treasurer  shall  draw  his  checks 
in  pay  ment  of  such  warrants.  But  the  treasurer  in  payment 
of  any  wanttnt  drawn  by  the  auditor  shall  be  at  liberty  to 
draw  his  <;heck  upon  any  of  the  banks  of  the  city  of  Albany 
having  money  on  deposit  to  the  credit  of  the  treasurer 
belonging  to  the  canal  fund,  and  applicable  to  the  payment 
of  the  claim,  and  the  said  auditor  shall  countersign  the  said 
checks  so  drawn,  and  enter  the  same  as  required  by  law. 

The  acts  of  the  treasurer  in  drawing  checks  in  payment  of 
warrants  drawn  upon  him  by  the  auditor  upon  banks  other 
than  those  specified  in  the  warrants  are  ratified  and  approved, 
aiid  the  auditor  is  directed  to  countersign  and  enter  the  said 
checks  as  required  by  law." 

Thus  it  appears  that  as  early  as  1862  the  question  must 
have  arisen  in  regard  to  the  authority  of  the  auditor  to  desig- 
nate by  his  warrant  the  bank  from  which  moneys  should  be 
drawn  to  pay  claims  upon  the  canal  fdnd  ;  for  it  was  then  at 
least  deemed  prudent,  if  not  actually  necessary,  to  procure 
the  direction  of  the  commissioners  of  the  canal  fund  in  rela- 
tion thereto,  and  from  that  period  until  April  16,  1868,  the 
form  of  warrant  used  by  the  auditor  was  sanctioned  by  the 
said  commissioners.  By  the  subsequent  action  of  the  said 
commissioners  of  the  canal  fund,  that  sanction  was  withdrawn 
and  the  auditor  expressly  directed  not  to  deeigruite  in  his 
warrant  the  bank  upon  which  the  treasurer  should  be  required 
to  draw  his  check,  but  that  the  treasurer  should  be  at  liberty 
to  draw  his  check  upon  any  of  the  banks  in  the  city  of  Albany 
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having  money  on  deposit  to  the  credit  of  the  treasurer, 
belonging  to  the  canal  fund.  The  treasurer,  therefore,  in  the 
course  which  he  has  pursued  in  this  particular,  has  acted  not 
only  upon  the  authority  which  he  possesses  as  treasurer,  but 
also  in  accordance  with  the  express  direction  of  the  commis- 
sioners of  the  canal  fund,  as  expressed  in  the  resolutions 
adopted  by  that  body.  It  is  very  clear  to  my  mind,  as  a 
question  of  strict  right,  and  in  that  respect  this  matter  must 
be  considered,  the  treasurer  is  authorized  to  direct  from  which 
bank  holding  such  deposits  money  shall  be  drawn  to  pay  the 
sums  required  by  the  warrant  of  the  auditor.  We  do  not 
feel  at  liberty  to  allow  considerations  of  expediency  or  con- 
venience to  control  in  the  disposition  of  this  question.  If 
the  treasurer  possesses  the  authority  he  should  exercise  it, 
because  the  law  confers  it  upon  him,  and  order  and  harmony 
generally  follow  a  proper  observance  of  the  law.  I  am  unable 
to  perceive  why  any  inconvenience  should  result  from  the 
exercise  by  the  treasurer  of  this  right  which  he  seems  to  pos- 
sess. I  am,  therefore,  of  opinion  that  the  order  of  the  Special 
Term  should  be  reversed  with  costs. 
Order  reversed.* 


Henky  E.  Myoatt,  Eespondent,  v.  LtrciNDA  Willoox  and 

WnrrMAN  Wellcox,  Appellants.  i  r  bs 

I  79h  147 

(Genebal  Team,  Sixth  District,  May,  1869.) 

8o  long  88  an  attorney  is  engaged  upon  a  general  retainer  in  the  same  mat- 
ter, he  may  allow  a  portion  of  his  disbursements  or  charges  to  OTemm 
the  six  years,  without  peril  from  the  statute  of  limitations. 

Plaintiff  was  retained  by  defendants,  administrator  and  admimstratriz  of  an 
estate,  and  acted  for  them  on  a  final  accounting  in  1852,  and  also  on  an 
appeal  from  the  surrogate's  decree,  which  was  reversed,  and  the  matter 
sent  back  for  a  rehearing ;  and  the  matters  before  the  surrogate,  and  con- 
tested on  the  appeal,  remained  undisposed  of  until  settled  by  agreement 
of  the  parties  in  1866. — Heldy  that  plaintifTs  retainer  bemg  general  and 
Dol  terminated  by  any  express  act  of  either  party,  continued  until  the 

final  settlement  in  1866,  and  that  the  statute  of  limitations  did  not  begin 
*  This  decision  was  affirmed  by  the  Court  of  Appeals,  at  the  March  Tenn«  1870. 
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to  run  against  any  item  of  his  account  for  services  and  disbursements 
until  that  time. 

The  case  of  Adanu  v.  TTie  Fcni  Plain  Bank  (86  N.  Y.,  255),  distinguished. 

Plaintiff  having  ticted  for  both  defendants,  and  their  management  of  the 
estate  being  the  subject  for  consideration  before  tlie  surrogate,  they  were 
"  united  m  interest  '*  (Code,  §  119)  and  jomtly  liable  for  plaintiff's  fees  and 
disbursements. 

The  liability  of  an  administrator  for  the  fees  of  counsel  employed  by  him 
on  an  accounting  is  personal. 

An  allowance  made  by  a  surrogate  for  costs  and  counsel  fees  on  an  account- 
ing, is  not  conclusive  in  an  action  by  the  attorney  to  recover  for  his 
services  and  disbursements. 

In  such  action  there  is  no  distmction,  as  regards  interest,  between  chaiges 
for  disbursements  and  for  services ;  in  neither  case  can  interest  be  charged, 
by  way  of  penalty  for  a  default,  until  a  demand  has  been  made,  or  the 
account  is  liquidated  between  the  parties,  or  the  debt  has  become  due  by 
the  termination  of  the  employment 

Action  by  plaintiff  for  services  and  disbursements,  rendered 
and  paid  at  the  request  of  the  defendants,  upon  an  account- 
ing had  before  the  surrogate  of  Chenango  county,  and  upon 
appeal  from  the  decree  rendered  by  said  surrogate.  The 
defendants  were  administrator  and  administratrix  of  the 
estate.  The  employment  of  plaintiff  was  in  1852.  In  1855, 
a  decree  was  made  in  which  $601  yVv  were  allowed  defend- 
ants as  their  costs  and  disbursements  upon  such  settlement. 
In  1858,  such  decree  was  reversed  upon  appeal  to  the  Supreme 
Com't,  and  the  whole  case  was  ordered  to  be  reheard  before 
the  said  surrogate.  The  case  remained  in  this  condition  (no 
rehearing  being  had)  until  February  26,  1866,  when  the 
parties  settled  all  the  matters  in  difference  between  them. 
This  action  was  commenced  May  2,  1867 ;  was  referred,  and 
on  the  report  of  the  referee,  judgment  was  entered  in  favor 
of  the  plaintiff,  for  $2,531.56  damages  and  costs. 

The  defendants  appealed  to  this  court. 

Isaac  S,  Newton  and  D,  L,  FoUet^  for  appellants,  cited 

Adams  v.  Fort  Plain  Bank  (36  N.  Y.,  255,  and  23  How.,  45) ; 

Van  ReTissdaer  v.  Jewett  (2  N.  Y.,  135) ;  Judson  v.  Oray 

(1  Kern.,  408) ;  ReTissdaer  Glass  Factory  v.  Reid  (5  Cow., 

642-3) ;  Lush  v.  Hastings  (1  Hill,  659  and  refs.) ;  Jackson  v. 
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BarOett  (8  John.  R,  86Y) ;  Kellogg  v.  CKDbert  (10  John.  R., 
220) ;  Walradt  v.  Maynard  (3  Barb.,  586) ;  Shcmk  v.  Shoe- 
maker (18  N.  Y.,  489) ;  Fox  v.  Fox  (24  How.,  409) ;  Sweet 
V.  BarUett  (4  Sand.,  661) ;  Ti/adM  v.  J(yrie8  (11  Abb.,  259) ; 
CvUea  V.  J/iKZ^  (9  N.  Y.,  Leg.  Obs.,  62);  Dam%  v.  Ocyrton 
(16  N.  Y.,  255) ;  Palmer  y.  OUy  of  Neu)  York  (2  Sand., 
318) ;  HaRock  v.  Lo9ee  (1  Sand.,  220) ;  KvmbaU  v.  jBr(>ii?n 
(7  Wend.,  822) ;  EdmmdsUm  v.  Thomson  (  15  Wend.,  554) ; 
Green  v.  ^tw^  (14  N.  Y.,  225);  P^i  v.  N.  T.  cfe  27;  S. 
Mail  Co,  (5  Bosw.,  226) ;  M'La/ren  v.  Cha/rrier  (5  Paige,  530) ; 
Pra«  V.  Allen  (19  How.  Pr.  R.,  456) ;  Trust  v.  Bq^or  (15 
How.  Pr.  R.,  570). 

Henry  B,  Mygatty  respondent,  in  person,  cited  WiUcox  v. 
Smith  (26  Barb.,  326) ;  WiOsm  v.  Burr  (25  Wend.,  386) ; 
Noyee  v.  Blakeman  (2  Seld.,  580) ;  Monell  v.  MarehxiU  (26 
How.,  425) ;  J7iZZ  v.  TWfer  (1  Tannt.,  9) ;  3  Parsons  on 
Con.,  5th  ed.,  93 ;  Harris  v.  Oeboum  (2  Cromp.  and  Mees., 
629)  ;  MaHinddU  v.  Falhner  (2  Com.  Bench,  706) ;  While- 
head  V.  Lardy  adr,  (11  Eng.  Law  and  Eq.,  587) ;  HcJl  v.  Wood 
(9  Gray,  60) ;  Morse  v.  Pe>^^  (4  id.,  292) ;  1  W^ait's  Law  and 
Prac.,  982-84,  550 ;  Eliot  v.  La/wton  (7  Allen,  274) ;  Fan 
Horn  V.  Scott  (4  Casey  Penn.,  316) ;  WdUcer  v.  Goodrich  (16 
Illinois,  341) ;  Ca4ie  v.  Hotchhiss  (1  Transc.  Appeals,  285) ; 
McMahon  v.  iT.  F.  cfe  JK  J?.  B.  (20  N.  Y.,  469) ;  Sipperly 
V.  Stewart  (50  Barb.,  69) ;  Grahamh  v.  Chrystcd  (2  Keyes,  25) ; 
Fim  Benssdaer  v.  Jewett  (2  N.  Y.,  140) ;  Benssetaer  Glass 
Fact.  V.  ^^*^:?  (5  Cow.,  588);  GiUett  v.  Fan  Benssetaer  (1 
E.  P.  Smith,  399) ;  7Ve>«^  v.  fi^an^  (2  Wend.,  413,  415). 

Present — Balcom,  Boabdman  and  Pabkeb,  J  J, 

By  the  Conrt — Boasdman,  J.  I  have  examined  with  care 
nearly  all  the  cases  cited  by  counsel.  As  a  result  of  such 
examination,  it  is  clear  that  if  the  contract  between  the 
plaintiff  and  defendants  was  entire,  to  attend  the  final  settle- 
ment of  the  accounts  of  defendants  before  the  surrogate, 

Lansiko — ^VoL.  L  8 
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it  was  oontinnous  and  lasted  until  such  accounts  were  disposed 
of  by  the  surrogate  or  by  the  parties.  Where  an  attorney  is 
retained  in  an  action,  the  law  fixes  the  responsibility  of  the 
attorney  to  act  until  the  business  is  finally  disposed  of,  unless 
upon  notice  or  by  arrangement  such  responsibility  sooner 
ceases.  The  referee,  by  his  second  finding,  determines  that 
such  was  the  fact  in  this  case.  It  is  contended  by  the  defend- 
ants that  such  finding  is  not  warranted  by  the  evidence 
That  the  plaintiff  was  retained  in  the  case,  and  acted  before 
the  surrogate  and  on  appeal^  must  be  conceded.  It  is  equally 
true  that  such  business  as  he  was  engaged  in  before  said  sur* 
rogate  and  on  said  appeal  was  undisposed  of  until  1866,  when 
the  same  was  finally  settled  by  the  action  of  the  parties. 
Upon  the  conceded  facts,  I  think  the  law  would  declare  the 
plaintiff's  retainer  general  in  the  matter,  and  continuing 
until  the  final  settlement  in  1866.  Under  such  circumstances 
the  statute  of  limitations  would  not  begin  to  run  until  the 
settlement  in  1866,  and  plaintiff's  action  is  well  brought. 
(3  Pars,  on  Cont.,  93 ;  Whitehead  v.  Zordy  11  Eng.  Law 
and  Eq.,  587 ;  RaU  v.  Woody  9  Gray,  60 ;  Miot  v.  Imotoriy 
7  Allen,  274.) 

The  case  of  Adama  v.  Fort  Plain  Bank  (36  N.  T.,  256) 
is  not  in  conflict.  The  items  of  plaintiff's  account,  in  that 
ease,  consisted  of  several  isolated  and  independent  charges 
for  services  in  no  way  connected  with  each  other. 

Here,  however,  all  the  services  rendered  by  the  plaintiff 
were  in  and  about  a  single  transaction,  the  final  settlement 
of  the  accounts  of  the  defendants  as  administratrix  and 
administrator,  the  retainer  general  and  the  employment  con- 
tinuous until  the  settlement.  Indeed,  on  page  260,  Davies, 
Ch.  J.,  recognizes  the  rule  laid  down  that  the  services  must 
be  brought  to  an  end  before  the  attorney  can  bring  an  action. 
It  is  in  the  power  of  an  attorney,  at  any  time,  to  demand  pay 
for  services  rendered,  and,  if  there  be  no  contract  in  the  way, 
he  can  refuse  to  proceed  until  such  payment  is  made.  Upon 
a  refusal  or  neglect  to  pay  after  such  demand  he  can  sue  for 
and  collect  the  same.    But  so  long  as  he  is  engaged  in  the 
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same  employment,  upon  the  same  matter,  lie  may  allow  an j 
portion  of  his  disbursements  or  services  to  overrun  six  years 
without  peril  from  the  statute.  The  statute  of  limitations 
does  not,  therefore,  bar  plaintifiTs  cause  of  action. 

Are  the  defendants  properly  joined!  They  insist  their 
interests  are  not  joint.  But  they  were  jointly  interested  in 
the  settlement  of  their  accounts,  the  employment  was  for  their 
joint  benefit.  Plaintiff  acted  for  them  both,  and  both  recog- 
nized and  allowed  such  action  on  his  part.  However  diverse 
or  even  hostile  their  interests  might  be  on  distribution,  they 
necessarily  harmonized  in  their  trust  capacity.  Each  had  an 
equal  interest  in  and  control  over  the  trust  property,  and 
their  management  and  di^osition  of  such  trust  estate  was  the 
subject  for  consideration  before  the  surrogate.  This  brings 
the  case  within  section  119  of  the  Code,  "  united  in  interest." 
It  would  be  impossible  to  apportion  such  costs  between  these 
defendants.    (1  Pars,  on  Cont.,  5th  ed.,  14, 19.) 

It  is  settled  by  the  case  of  Willeox  v.  Smith  (26  Barb.,  316) 
that  the  defendants  are  personally  liable  to  the  plaintiff,  and 
that  they  cannot  be  made  liable  in  their  representative 
character.  (See  also  Bowman  v.  Tollman^  2  Robert,  385 ; 
1  Wait  Law  and  Pr.,  84.) 

The  item  of  $601.55,  adjusted  by  the  surrogate  in  1855, 
was  not  conclusive  between  attorney  and  client.  It  was 
simply  an  allowance  of  so  much  to  the  defendants  upon  their 
account  in  exoneration  of  their  liabilities.  When  the  decree 
making  such  allowance  was  reversed,  even  the  slight  vitality 
given  by  the  surrogate's  allowance  was  gone,  and  the  items 
thereafter  remained  as  if  they  had  never  been  allowed. 

The  referee  allowed  interest  to  the  plaintiff  upon  his  dis- 
bursements  for  defendants  from  the  date  of  such  disburse- 
ments respectively  to  the  date  of  his  report  (June  12,  1868). 
In  this  I  think  the  referee  erred.  He  should  have  restricted 
that  interest  as  in  the  case  of  services,  and  allowed  interest 
thereon  only  from  the  26th  day  of  February,  1866.  As  the 
defendants'  obligation  to  repay  these  advancements  is  implied 
from  the  relations  of  the  parties,  interest  by  way  of  penalty, 
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cannot  be  charged  thereon  until  a  demand  has  been  made,  or 
the  amount  has  been  liquidated  between  the  parties,  or  the 
debt  become  due,  by  the  termination  of  the  contract  of 
employment.  Until  the  debtor  is  in  some  manner  in  default, 
for  not  paying  the  money  in  pursuance  of  his  contract,  he  is 
not  chargeable  with  interest.  (  Van  Rensadaer  v.  Jewett,  2 
N.  Y.  E.,  135.)  "We  have  already  held  that  this  contract 
was  not  complete,  and  that  the  plaintiff's  right  of  action  for 
his  services  and  payment  was  not  perfect  until  February, 
1866.  How,  then,  can  it  be  held  that  the  defendants  were 
guilty  of  a  breach  of  contract  whenever  a  payment  was  made 
by  plaintiff  in  their  behalf,  so  as  to  entitle  such  payment  to 
draw  interest.  The  plaintiff  was  not  bound  to  make  these 
advances  for  the  defendants ;  but  if  he  did  so,  they  must  be 
treated  as  a  part  of  his  account,  payable,  as  and  when  the 
remainder  becomes  payable,  and  drawing  no  more  interest 
tlian  such  remainder.  Moneys  advanced  are  no  more  sacred, 
under  the  circumstances  of  this  case,  than  services.  When- 
ever the  account  as  a  whole  is  payable,  from  that  time, 
interest  is  chargeable.    {Ada/rna  v.  Fort  Plcmi  B<mk^  261.) 

The  exceptions  of  defendants  are  sufficient  to  cover  the 
error  of  the  referee. 

The  amount  of  interest  improperly  allowed  as  afosesaid, 
upon  disbursements,  prior  to  February  26, 1866,  is  $281.33. 
A  new  trial,  costs  to  abide  the  event,  should  be  granted, 
unless  the  plaintiff  shall  stipulate  to  remit  that  amount  from 
the  judgment  in  this  action  at  its  date,  in  which  case  such 
judgment  to  be  affirmed  without  costs  to  either  party  on 
this  appeal. 
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William  M.  Clintok,  Appellant,  v.  John  Eddy,  Bespondent. 
(Genxbal  Tebk,  Sixth  Distbict,  Mat,  1800.) 

The  comi^aint  aveired,  that  under  a  contract  between  the  plaintiff  and 
defendant,  the  latter  had  received  a  sum  of  money,  two-thirds  of  which 
belonged  to  the  plaintiff,  and  the  balance  to  the  defendant,  and  claimed 
the  two-thirds ;  the  answer  pleaded  the  statute  of  Hmitations,  denied  the 
alleged  receipt  of  the  money,  averred  to  the  contrary,  that  plaintiff  had 
received  it  under  the  contract,  and  demanded  judgment  for  the  one-third. 
Hdd,  plaintiff  could  not,  without  pleading  it  in  reply,  avail  himself  of  the 
statute  of  limitations  in  bar  of  defendant's  claim  to  the  one-third. 

The  defendant's  averment  of  indebtedness  by  plaintiff,  was  a  statement  of 
new  matter  constituting  a  counter-claim. 

The  term  counter-claim,  as  used  by  the  Code,  comprehends  recoupment  and 
setoff    Per  Boabdmait,  J. 

The  essential  controversy  grew  out  of  a  sum  of  $115, 
belonging  two-thirds  to  plaintiff  and  one-third  to  defendant, 
which  the  plaintiff  claimed  had  been  paid  to  defendant  in 
1854,  and  the  defendant  claimed  the  same  money  had  been 
paid  to  the  plaintiff.  The  plaintiff  therefore  set  up,  as  a 
substantive  cause  of  action,  that  defendant  was  indebted 
to  him  for  two-thirds  of  said  $115,  and  interest.  The  defend- 
ant answered  denying  such  indebtedness  and  the  receipt 
of  said  moneys,  and  alleged  that  plaintiff  received  the 
same ;  and  claimed  for  affirmative  relief  that  plaintiff  was 
indebted  to  him  for  the  one-third  of  said  $115  so  alleged  to 
have  been  received  by  plaintiff.  Defendant  also  set  up  the 
statute  of  limitations  in  bar  of  plaintiff's  alleged  claim  for 
the  two-thirds.  The  plaintiff  served  no  reply.  Upon  the 
trial  the  referee  found  as  a  fact  that  plaintiff  received  said 
$115,  and  was  indebted  to  the  defendant  for  the  one-third 
thereof,  with  interest ;  that  the  statute  of  limitations  would 
have  barred  defendant's  recov6ry  if  it  had  been  set  up  by 
reply,  and  that  such  statute  was  not  available  to  plaintiff 
without  being  pleaded.  To  this  plaintiff  excepted,  and 
appealed  from  the  judgment  entered  for  the  defendant. 
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Z.  I.  JSurdttt^  for  the  appellant. 

jEI  CoimtrymcMiy  for  the  resx>ondent. 

Preseut-r-BALQOK)  Boabdhav  and  Pakkeb,  J J« 

67  the  Court — ^Boabdkak,  J.  The  plaintiff  claims  that  he 
U  entitled  to  two-thirds  of  a  sura  of  money  received  by 
defendant  by  virtue  of  a  contract  in  relation  thereto  between 
the  parties.  The  defendant  denies  the  receipt  of  such  money ; 
alleges  tlie  plaintiff  received  it  and  by  virtue  of  the  same  con- 
tract, and  claims  to  recover  his  one-third  thereof  from  plaintiff. 
This  is  clearly  a  counter-claim  under  the  Code.  It  is  new 
matter  constituting  a  counter-claim  existing  in  favor  of  the 
defendant  and  against  the  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  and  connected  with  the 
subject  of  the  action.  Again,  as  the  plaintiff's  action  arises 
on  contract,  the  defendant's  cause  of  action  also  arising  on 
contract,  and  existing  at  the  commencement  of  the  action,  is 
a  counter-claim.  (Code  sections  149,  150.)  By  sectioil  153, 
such  answer  must  be  replied  to  if  it  contain  a  counter-claim, 
or,  by  section  168,  the  same  will  be  taken  as  true.  The  term 
counter  claim,  as  used  in  the  Code,  is,  in  general,  broad 
enough  in  its  signification  to  include  recoupment  and  set-off. 
{Lemon  v.  TruUj  13  How.,  248,  aff 'd,  in  Court  of  Appeals, 
16  How.,  576,  n. ;  Pattison  v.  Itichard%^  22  Barb.,  143 ; 
Vasaea/r  v.  Zwingston,  13  N.  Y.,  248,  afiirm'g  S.  C,  4  Duer, 
285, 10  How.,  67, 14  id.,  97,  13  id.,  84, 37  id.  299  ;  Thompson 
V.  Vessel,  30  K.  Y.,  383 ;  Oleason  v.  Mom^  2  Duer,  639 ; 
Xenia  Bcmk  v.  Lee,  2  Bosw.,  694  ;  Schvbart  v.  Hartemi^  34 
Barb.,  447 ;  Lea/ve^iworth  v.  Packer^  52  Barb.,  132.)  These 
cases  leave  no  doubt  that  defendant's  answer  sets  up  a  counter- 
claim, which  was  admitted,  by  the  neglect  to  reply.  Even 
by  the  narrow  distinction  of  a  set-off,  it  has  been  held  that  a 
reply  was  necessary.  (9  Howard,  263,  356 ;  10  Howard,  148.) 
The  case  of  Thxmipson  v.  Sickles  (46  Barb.,  49)  is  not  in 
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point.     The  considerationB  suggested  by  that  case  arose  under 

section  112  of  the  Code,  and  were  due  to  the  peculiar  relar 

tions'  of  the  parties.    The  set-off  was  not  a  claim  by  the 

defendant  against  the  plaintiff,  but  against  the  plaintifi's 

assignor.     The  defendant  could  not  have  maintained  an  action 

thereon  against  the  plaintiff,  and  that  constitutes  an  essential 

requisite  of  a  counter-claim.     The  same  principle  is  established 

in  Wolf  V.  ^.  (13  How.,  84)  and  in  Oleason  v.  Meno  (2  Duer, 

639).    The  equities  existing  between  the  assignor  and  the 

defendant  are  preserved  by  the  Code,  and  they  are  treated  as 

equitable  payments  in  a  controversy  between  the  assignee 

and  defendant. 

There  is  no  doubt  the  referee  was  correct  in  holding,  that 

the  answer  in  this  case  contained  new  matter  constituting  a 

counter-claim,  and  that  such  counter-claim  cannot  be  barred 

by  the  statute  of  limitations,  unless  the  same  be  pleaded  by 

a  reply. 
The  judgment  appealed  from  should  be  affirmed  with  costs. 


Daniel  Howasd  and  Febsis  P.  Hubd  v.  Abohibald  Bobbins 

and  Geobge  E.  Babtlett. 

(General  Tbbk,  Sixth  Dibtbiot,  July,  1869.) 

Erery  encroachment  upon  a  public  highway  is  not  a  nuisance. 

An  encroachment,  which  does  not  prevent  the  use  of  the  highway  for  its 
ordinary  purposes,  is  not,  as  such,  a  nuisance. 

Nor  have  the  trustees  of  the  village  of  Watkins,  by  the  charter  of  that  vil- 
lage {%  4,  tit  4,  ch.  135,  Laws  1861),  power  to  dedare  that  a  nuisance, 
which,  by  law,  is  not  recognized  as  such. 

Accordingly,  where  said  trustees,  proceeding  in  the  manner  directed  by  said 
charter,  declared  an  encroachment  on  one  of  the  village  streets  to  be  a 
nuisance,  and  the  defendants,  being  thereupon  deputed  by  them  so  to  do, 
removed  it;  and  in  an  action  by  the  owner  to  recover  damages  for  such 
removal,  the  evidence  did  not  establish  a  nuisance  in  fitct — ffddy  defend- 
ants were  not  protected  by  the  determination  and  direction  of  the  trustees. 

It  seems,  where  an  encroachment  on  a  highway  constitutes  a  nuisance, 
it  may  be  abated  to  that  degree  only  which  will  enable  the  public  to  esojoj 
the  right  of  way. 
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This  action  was  for  damages  caused  by  the  defendants  in 
tearing  down  and  removing  some  six  and  a  half  feet  of  a 
building  belonging  to  the  plaintiffs,  and  which  had  encroached, 
to  that  extent,  upon  a  street  in  the  village  of  Watkins  sixty- 
six  feet  in  width. 

The  trustees  of  the  village  had  declared  the  encroachment 
to  be  a  nuisance,*  and  the  defendants  had  been  appointed  a 
committee  to  remove  it,  which  they  did  by  virtue  of  such 
authority  and  because  the  encroachment'  was  in  their  judg- 
ment a  nuisance. 

The  jury  were  instructed  to  assess  the  plaintiffs'  damages 
and  find  a  verdict  for  the  amount  assessed.  The  defendants' 
exceptions  were  ordered  heard  at  General  Term,  and  this  was 
a  motion  for  a  new  trial  upon  such  exceptions. 

« 

tT.  J.  Van  AUen^  for  the  defendants. 

jB.  H.  Marriott^  for  the  plaintiffs. 

Present — Bal(x>m,  Boabdmak  and  Pabkeb,  J  J. 

By  the  Court — Boardman,  J.  The  positions  taken  by  the 
defendants  are :  1st,  that  such  encroachment  is  per  %e  a  nui- 
sance which  any  person  may  remove ;  2d,  that  the  action  of 
the  trustees  of  the  village  of  Watkins,  under  their  charter, 
declaring  such  encroachment  a  nuisance,  was,  under  the  cir- 

*  The  provision  of  the  village  charter,  under  which  the  trustees  acted,  is 
as  foUows,  viz. :  ^'  §  4.  The  said  trustees  shall  have  power  to  determine  upon 
view,  or  upon  testimony  of  witnesses  (who  may  be  examined  on  oath  before 
them,  such  oath  to  be  administered  by  any  one  of  said  trustees),  whether  any 
buUdmg,  »»♦»»♦  or 

any  other  structure,  substance,  or  thing  whatever,  within  said  village,  is  a 
nuisance,  upon  two  days  notice  to  the  owner  or  occupant  of  the  same,  and 
to  abate  the  same  by  causing  it  to  be  removed,  and  shall  have  full  power  to 
enter  upon  the  premises  upon  which  the  same  is  situated,  and  cause  the  same 
to  be  removed ;  and  may  also  impose  a  penalty  by  any  ordinance  of  said  vil- 
lage, in  respect  to  any  such  nuisance,  and  enforce  the  same ;  but  all  such 
determinations  shall  require  a  concurring  vote  of  two-thirds  of  all  the  trus- 
tees of  said  village. 
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comstances,  concluBive  evidence  of  the  fact,  and  justified  its 
removal  by  defendants  as  the  agents  of  said  village. 

Neither  of  these  positions  is  tenable. 

It  is  not  pretended  that  this  encroachment  prevented  tho 
nse  of  the  street  for  its  ordinary  purposes.  It  was  not,  there- 
fore, an  obstruction  constituting  a  nuisance.  {PeokJumi  v. 
Henderson^  27  Barb.,  207,  211,  212  ;  Griffith  v.  McCuUum^ 
46  id.,  561;  Harrawer  v.  RiUoriy  37  id.,  301.)  Every 
encroachment  upon  a  public  highway  is  not  a  nuisance.  The 
evidence  in  this  case  does  not  establish  such  an  obstmction 
as  to  constitute  a  nuisance.  Nor  have  the  trustees,  by  virtue 
of  their  charter  (Laws  of  1861,  chap.  125,  title  4,  sec.  4), 
authority  to  declare  that  a  nuisance  which  is  not  so  in  fact  or 
in  law.  If  they  possessed  that  power  they  might  make  a 
crime  and  designate  the  criminal  where  the  laws  recognized 
neither,  for  one  who  maintains  a  nuisance  is  liable  to  indict- 
ment. They  must  act  at  their  peril  and  within  the  law.  So 
long  as  they  so  act  their  decisions  can  be  enforced.  But  they 
are  not  beyond  the  law,  and  the  law  cannot  be  subverted  by 
any  adjudication  of  theirs.  {Hoffman^  mayor ^  etc.y  v.  Schvltz 
aohd  otheT%^  31  How.,  385.)  Every  person  who  assumes  to 
judge  of  and  remove  an  obstruction  to  a  highway  npon  the 
ground  that  it  is  a  nuisance,  does  so  at  his  own  risk.  If  he 
misjudges,  he  is  liable  for  the  damages ;  if  he  is  right,  the 
law  will  uphold  him.  The  action  of  the  village. of  Watkins 
in  its  corporate  right  and  by  its  agents  is  subject  to  the  same 
rule.  No  power  is  given  it  to  create  and  declare  that  a  nui- 
sance which  by  law  is  not  recognized  aa  such.  Even  if  this 
encroachment  were  a  nuisance,  it  would  justify  only  such  a 
d^ree  of  abatement  as  would  enable  the  public  to  enjoy  the 
right  of  way.    (37  Barb.,  301.) 

In  doubtful  cases  other  modes  are  provided  for  determina- 
tion of  mutual  rights.  Such  modes  should  be  pursued  where 
'  each  party  may  be  fairly  heard  and  the  rights  of  each  equally 
protected. 

The  motion  for  a  new  trial  should  be  denied  and  judgmen 

ordered  for  plaintiffs  on  the  verdict  with  costs. 
Laksing  —  Vol.  I.        9 
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David  Mabon,  Appellant,  v.  Thomas  Hand,  Eespondent. 
(Gbneral  Tsbm,  Sixth  Disisict,  Mat,  1869.) 

When  an  action  is  brought  directly  upon  a  contract,  express  or  implied, 
to  recover  the  moneys  due  thereby,  the  summons  should  be  framed  in 
accordance  with  sub.  1,  of  §  1!^  of  the  Code. 

The  People  v.  Bennett  (6  Abb.,  848)  upon  this  point,  approved  and  foUoired. 

When  the  action  seeks  to  reeoTer  damages  arishig  from  a  breach  of  con- 
tract, the  summons  should  be  in  the  form  required  by  sub.  3  of  said  sec- 
tion.   Sembie, 

The  complfunt  claimed  a  larger  amount  than  that  demanded  by  the  warn- 
moDA.'^nMy  the  variance  was  immateriaL 

Appeal  from  an  order  of  the  Special  Term  setting  aside  a 
complaint  for  variance  from  the  summons.  The  snmmons 
demanded  judgment  for  seventy-five  dollars  in  money,  while 
the  complaint  contained  two  counts,  both  apparently  for  the 
same  cause  of  action,  to  wit :  Board,  and  other  necessaries, 
supplied  by  the  plaintiff  to  the  defendant's  infant  daughter ; 
the  first  being  founded  on  an  alleged  promise  to  pay  therefor 
and  the  second  upon  a  qucmtwm,  meruit.  The  damages 
demanded  by  the  complaint  were  $110.  The  Special  Term 
order  sets  aside  the  complaint  unless,  &c 

J?,  a.  Johnson,  for  the  appellant. 

-El  S.  Sweety  for  the  respondent. 

Present — ^Baloom,  Boahdman  and  Pabkeb,  J  J. 

By  the  Court — ^Boabdman,  J.  This  court,  in  the  case  of 
Rubbell  V.  HvhbeU  (MSS.,  opinion  Genl.  Tr.)  adopted  the  rule 
laid  down  by  Birdsete,  J.,  in  The  People  v.  BenneU  (6  Abb., 
Pr.  R.,  34:3,  349),  as  follows :  "  When  the  action  is  brought 
for  the  recovery  of  a  sum  of  money  payable  by  the  contract 
on  which  the  action  is  brought,  whether  the  contract  be 
written  or  verbal,  express  or  implied,  and  even  if  it  be  no 
more  than  a  legal  duty  or  liability,  whether  imposed  by 
statute  or  declared  by  the  judgment  of  a  court,  if  the  sum 
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sued  for  is  certain  in  amount,  or  capable  of  being  reduced  to 
certainty  by  computation,  then' the  summons  must  be  in  the 
form  prescribed  by  sub.  1  of  §  129."  In  1  Tilling  &  Sh.,Pr., 
356,  etc.,  the  authorities  are  collected  and  considered,  and 
the  same  conclusion  arrived  at. 

The  oases  of  TtOOe  v.jSmith{6.  Abb.,  Pr.  E.,  329,  U  How., 
395),  JSMlder  v.  WMOock  (12  How.,  208),  C<M  v.  Ihmkin 
(19  id.,  164),  Jf^ortan  v.  Carey  (14  Abb.,  364,  23  How.,  469), 
Garrison  v.  Carr  (34  How.,  187),  cited  by  defendant,  are  none 
cf  them  exceptions  to  the  rule  above  laid  down.  Each  of 
t^e  above  actions  was  brought,  in  part  at  least,  to  recover 
damages  for  a  hreach  of  contract  The  gravamen  of  the 
ci)mplaint  is  the  breach  of  the  contract  and  the  damages. 
The  contract  is  only  necessary  as  inducement.  The  cases 
C7ted  by  defendant  hold  that  actions  for  damages  arising  from 
a  breach  of  contract  come  under  the  2d  sub.  of  §  129,  in 
which  opinion  this  court  entirely  concur.  !But  when  the 
aotion  is  directly  upon  the  contract,  express  or  implied,  to 
recover  the  moneys  due  thereby,  the  summons  should  be 
framed  in  accordance  with  the  1st  sub.  of  §  129. 

If  the  summons  be  so  framed,  and  demands  money  only, 
it  matters  not  what  the  complaint  may  claim  by  way  of 
damages  in  case  of  default,  since  judgment  can  be  taken  for 
no  greater  sum  than  is  claimed  in  the  summons.  (Code,  §  246, 
sub.  1.)  The  variance  between  the  amounts  claimed  in  the 
summons  and  in  the  complaint  is,  therefore,  immaterial,  and 
cannot  prejudice  the  defendant. 

The  order  appealed  from  should  be.  reversed,  with  ten 
dollars  costs,  and  the  defendant's  motion  denied,  with  4;en 
dollars  costs. 
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CummingB  v.  The  New  York  and  Oswego  Midland  Railroad  Ck>. 

Stephen  M^  Cummikgs,  Appellant,  v.  The  New  Yoek  ahd 
Oswego  Mn)LAND  Bailsoad  CoMPAinr,  Kespondent. 

(General  Tebm,  Sixth  Dibtbict,  Mat,  1869.) 

To  charge  a  railroad  corporation  with  liability  for  the  indebtedness  of  a 
contractor  to  his  laborers,  under  g  12  of  the  general  railroad  act  (Laws 
1850,  diap.  140),  the  indebtedness  must  arise  firom  services  personal!/ 
performed  bj  the  laborers. 

Accordingly,  where  an  action  was  brought  against  a  railroad  company,  in 
the  manner  provided  by  that  section,  to  recover  for  the  services  of  plain- 
tiff's servant  and  team,  rendered  upon  the  defendant's  road,  for  a  con- 
tractor constructing  a  portion  thereof,  the  claim  was  disallowed. 

Appeal  from  an  order  of  the  Chenango^  County  Oon:t 
denying  plaintiff's  motion  for  a  new  trial. 

Plaintiff  sued  for  his  personal  labor,  and  also  for  tlie 
services  of  his  servant  and  team,  while  engaged  upon  tlie 
construction  of  a  portion  of  the  defendants'  road,  under  tlie 
employment  of  a  sub-contractor  for  such  construction,  ard 
had  recovered  judgment  on  both  claims  before  a  justice  of 
the  peace.  There  was  a  retrial  upon  appeal,  when  plaintiff 
proved  his  personal  services,  and  offered  to  show  those  riiA- 
dered  for  the  sub-contractor  by  his  servant  and  team,  in  li^e 
construction  of  the  road«  The  offer  was  rejected,  and  plai  a 
tiff  excepted. 

It  appeared  also  that  the  action  was  brought,  after  tlie 
notice  required  by  §  12,  chap.  140,  Laws  1850,  and  within 
the  time  limited  thereby.  The  court  ruled  that  plaintiff 
could  recover  only  for  his  personal  services,  and  directed  a 
verdict  for  the  value  'thereof^  with  interest.  To  the  ruling 
and  direction  plaintiff  excepted,  and  moved,  upon  a  case 
containing  the  exceptions,  for  a  new  trial,  which  was  denied, 
and  appealed  from  the  order  denying  his  motion. 

CaMn  L.  Tefft^  for  the  appellant. 

Damd  L.  FoUett^  for  the  respondent. 

Present — ^Baloom,  Boabdman  and  Pabebb,  JJ. 

By  the  Oourt — Baloom,  P.  J.   The  defendants  are  a  railroad 
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corporation,  organized  in  1866,  under  and  pursuant  to  chapter 
140  of  the  Laws  of  1850.    (Laws  of  1850,  p.  211.) 

The  plaintiff's  claim  for  his  own  labor,  and  tliat  of  his 
team  and  servant,  performed  for  a  sub-contractor  of  the 
defendants,  in  the  construction  of  their  railroad,  was  made 
against  the  defendants  under,  and  by  virtue  of  §  12  of  the  act 
under  which  the  defendants  were  organized  as  a  corporation. 
The  important  portion  of  that  section,  so  far  as  this  case  is 
concerned,  reads  as  follows,  viz. ; 

**  As  often  as  any  contractor  for  the  construction  of  any 
part  of  a  railroad  which  is  in  progress  of  construction,  shall 
be  indebted  to  any  laborer,  for  thirty  or  any  less  number 
of  day's  labor  performed  in  constructing  said  road,  such 
laborer  may  give  notice  of  such  indebtedness  to  said  com- 
pany in  the. manner  herein  provided;  and  said  company 
shall  thereupon  become  liable  to  pay  such  laborer  the  amount 
so  duo  him  for  such  labor,  and  an  action  may  be  maintained 
a/,^inst  said  company  therefor."    (Laws  of  1860,  p.  215). 

The  plaintiff  gave  the  proper  notice,  and  commenced  his 
ai5tion  before  the  justice,  within  the  time  prescribed  by  such 
a^t  to  entitle  him  to  recover. 

No  objection  was  made  in  the  County  Court  to  a  recovery 
on  the  ground  that  the  labor  was  performed  for  a  sub-con- 
tractor in  the  construction  of  the  defendants'  railroad.  No 
such  objection  could  have  prevailed,  as  against  any  portion 
of  tlie  plaintiff's  claim ;  for  it  was  settled  by  the  Court  of 
Apijcals,  in  Kent  v.  The  iT.  Y.  Central  R.  R.  Co.  (2 
Kern.,  628),  that  the  above  mentioned  §  12  extends  to  work- 
men hired  by  parties  to  whom  the  original  contractor  has 
sublet  a  portion  of  the  work. 

The  only  material  question  in  the  case  is  whether  the 
plaintiff  was  entitled  to  recover  for  labor  performed  on  the 
defendants*  railroad,  by  his  team  and  servant,  for  a  sub-con- 
tractor, who  was  constructing  a  portion  of  such  road.  And 
this  is  not  an  open  question  in  this  court ;  it  was  decided- 
adversely  to  the  plaintiff's  claim  by  the  Court  of  Appeals,  at 
tlie  March  term,  1856,  in  the  case  of  Atchereon  v.  The  Troy 
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amd  'Boston  Swilrocul  Oomjxzny.  Tbat  case  has  nerer  bees 
reported,  but  we  have  been  famished  by  Mr.  Keman,  the 
theor  reporter  of  the  Oonrt  of  Appeals,  with  a  copy  of  the 
opinions^  of  th4  jndges  delivered  ib  that  case. 

'  Jadge  JoHNdON  said,  in  that  ease,  when  speaking  of  the  act 
tinder  which  the  plaintiff's  claim  is  made,  that  ^^  the  design 
of  the  act  was,  it  seems  to  me,  to  give  the  laborer  a  claim 
upon  tlie  company,  for  the  amount  due  him  from  his  employ- 
ers for  thirty  days  labor,  jper/brmed  ly  hvmadfj  or  any  num- 
ber of  days' less  than  thirty.  Nothing  beyond  this  can  fairly 
be  inferred  from  the  terms  employed."  He  further  said: 
"  The  whole  object,  manifestly,  was  to  protect  a  class  of  day 
laborers  upofn  works  of  this  description,  who  depended  mainly 
upon  their  own  labor,  and  paymfcnts  at  short  intervals,  for  a 
subsistence,  agdinst  the  failures  and  frauds  of  contractors  by 
whom  they  were  employed ;  cmd  not  those  wJio  might j  for 
.  convenience  or  proJU^  employ  the  labor  of  othereP  And  he 
came  to  the  conclusion  that  the  plaintiff,  in  that  case,  could  not 
recover  for  the  labor  of  his  team  or  hired  servant.  Judge 
CoMstx>cK  said,  in  that  case :  <^*The  statute,  We  think,  gives 
the  remedy  only  to  the  person  who  labors  himself  for  a  con- 
tractor, and  confines  it  to  the  pric^  of  hig  own  labor,  or  of 
that  to  which  the  law  entitles  him/' 

The  plaintiff  in  that  case  had  recovered,  in  the  Supreme 
Court,  not  only  for  his  own  labor,  but  for  the  service  of  a 
four-horse  team,  driven  by  himself.  The^  Supreme  Court  dis- 
allowed liis  claim  for  the  wages  of  his  hired  servant,  and  the 
services  of  the  team  driven  by  such  servant.  The  Court  of 
Appeals  modified  the  judgment  in  that  case,  and  reduced  it, 
so  that  the  plaintiff  only  recovered  for  his  own  personal 
labor,  the  price  or  value  of  which  was  sixty  dollars. 

That  case  is  decisive  of  this.  It  shows  that  the  plaintiff 
in  this  case  was  not  entitled  to  recover  for  the  labor  of  his 
team  or  servant,  but  only  for  the  labor  performed  by  him- 
self personally. 

It  follows  that  no  error  was  committed  on  the  trial  of  this 
case  in  the  County  Court,  to  the  prejudice  of  the  plaint't^ , 
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tod  that  the  order  of  that  court,  denying  the  plaintiff's 
motion  for*  a  new  trial,  should  be  affirmed,  with  costs. 
So  decided. 


Ajnmsw  Spboul,  Appellant,  v.  The  Besolttte  Febe  Insub- 

ANOE  Company,  Respondent. 

(Genbbal  Term,  Sixth  District,  Mat,  1869.) 

'▲  new  trial,  on  the  ground  of  newly  discoyered  evidence,  should  not  be 
granted,  when  such  evidence  does  not  go  to  the  merits,  and  plainly  appear 
to  be  relevant  to  some  material  issue  raised  by  the  pleadings ;  nor  when 
such  evidence  is  cumulative,  or  only  tends  to  contradict,  on  a  purely 
circumstantial  point,  a  witness  ezamhied  on  the  trial ;  nor  when  circum- 
stances show  that  by  greater  diligence  on  the  part  of  the  moving  party, 
or  his  agent  or  attorney,  the  evidence  is  ordinarily  discoverable  previous 
to  the  trial 

Surprise  of  counsel  at  the  testimony  of  a  witness  is  not  of  itself  any  ground 
for  a  new  trial. 

Case  on  motion  for  a  new  trial  on  the  grounds  of  surprise  and  newly  dis- 
covered evidence  criticised,  per  Baloom,  J. 

In  an  action  for  a  loss  under  a  fire  insurance  policy,  defendant  proved  at 
the  trial,  the  unusual  position  and  flaming  of  a  lamp,  fifteen  days  before 
tiie  fire,  as  tending  to  show  an  attempt,  by  plaintiff,  at  that  time,  to  set 
fire  to  the  premises ;  a  witness  then  explained  that  the  position  and 
flaming  of  the  lamp  were  accidental,  testiQring  that  he  was  present  at  the 
time,  on  account  of  a  sick  child  of  plaintiff's,  which  died  a  day  or  two 
afterward ;  and  defendant,  the  verdict  being  for  plaintiff,  moved  for  a 

'  new  trial,  on  newly  discovered  evidence  that  the  child,  in  fkct,  died  some 
day^  before  the  unusual  burning  or  flaming  of  the  lamp  referred  to. — 
Heldy  that  the  order  granting  a  new  trial  on  this  ground  ahould  be 
reversed. 

A5?PEAL  from  an  order  granting  a  new  trial  on  the  grounds 
of  surprise  and  newly  discovered  evidence.  The  motion  was 
made  on  affidavits,  and  a  case  which  was  defective  in  several 
particulars.     (See  opinion.) 

The  complaint  stated  a  cause  of  action  on  a  fire  insurance 
policy  for  $1,300,  issued  by  defendant  upon  goo^ls  and  fumi- 
ture  in  a  grocery  store,  in  the  village  of  "Watkins,  Schuyler 
county,  and  alleged  that  all  the  insured  property,  eyce^jOn^ 
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about  thirty  dollars  worth,  was  destroyed  by  fire ;  and  that 
Biich  property  was  worth  more  than  $1,200,  for  which  sum, 
with  interest,  judgment  was  demanded.  The  answer  con- 
tained denials,  admitted  notice  of  the  fire  and  service  of 
proofs  of  loss,  ai^d  set  up  two  separate  defenses  :  1.  That  the 
plaintiff  started  the  fire ;  2,  That  hut  ^ery  few  goods  were 
burned. 

The  jury  rendered  a  verdict  for  plaintiff,  for  $1,049.76,  and 
the  defendant  moved  and  obtained  an  order  for  a  new  trial 
on  grounds  which,  so  far  as  the  decision  on  appeal  is  founded 
on  them,  are  fully  stated  in  the  opinion.  From  this  order 
plaintiff  appealed. 

J.  McChui/rey  for  the  appellant. 

R.  H,  Marriott  and  Chas.  J.  Fdgery  for  the  respondent. 

Present — ^Baloom,  Boardman  and  Pabker,  JJ. 

By  the  Court — ^Baloom,  P.  J.  Whenever  a  party  moves 
for  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
he  must  present  a  case  containing  the  evidence  given  on  the 
trial,  or  the  substance  of  such  evidence,  with  the.  affidavits 
on  which  he  relies.  (See'  rule  84.)  The  evidence,  or  the 
substance  of  it,  given  on  the  trial,  should  be  presented,  to 
enable  the  court  to  determine  whether  the  newly  discovered 
evidence  is  cumulative,  or  material,  &c.  (See  People  ex  rd. 
Odricks  v.  Superior  Ooivrt  of  New  York  City^  10  Wend., 
286.)    Ko  such  case  has  been  made  in  this  action. 

The  defendant  endeavored  to  prove  on  the  trial  that  the 
plaintiff  attempted  to  set  fire  to  the  grocery  store,  in  which 
the  insured  goods  were  situated,  by  moans  of  a  lamp,  about 
fifteen  days  before  the  fire  that  destroyed  the  goods.  The 
lamp  was  found  flaming.  The  witness,  Crum,  gave  evidence 
that  tended  to  show  that  the  situation  of  the  lamp  was  acci- 
dental. He  testified  he  was  at  the  grocery  store  the  evening 
the  lamp  flamed  and  burned  unnaturally ;  that  he  was  there 
administering  comfort  to  the  plaintiff's  family,  on  account  of 
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a  sick  child  the  plaintiff  then  had,  that  died  in  a  day  or  two 
afterward.  The  family  of  the  plaintiff  lived  in  the  same 
building  in  which  his  grocery  was  kept.  The  newly  dis- 
covered  evidence,  for  which  a  new  trial  has  been  granted,  is 
to  establish  the  fact  that  the  plaintiff's  child  died  some  days 
prior  to  the  unnatural  burning  or  flaming  of  the  lamp  that 
endangered  the  building  fifteen  days  before  the  fire  occurred 
that  burned  the  insured  property. 

Now,  the  time  at  which  the  plaintiff's  child  died  was  not 
material  to  the  issue  tried,  or  to  that  formed  by  the  pleadings. 
Evidence  to  contradict  Crum  in  respect  to  whether  the  plain- 
tiff's child  was  living  and  sick  at  the  time  the  lamp  flamed, 
would  not  go  to  the  merits  of  the  case  ;  and  a  new  trial  should 
not  have  been  granted  for  newly  discovered  evidence  that 
the  child  had  died  previous  to  the  occurrence  of  the  unnatu- 
ral flaming  of  the  lamp  in  the  grocery.     (See  10  Wend.,  292.) 

It  is  impossible  to  determine,  from  the  appeal  papers, 
whether  the  case  contains  all  the  evidence  given  on  the  tria} 
rt5specting  the  flaming  of  the  lamp.  Whatever  evidence  there 
was  on  that  question  was  given  to  create  the  belief  that 
the  plaintiff  then  attempted  to  bum  the  insured  property,  so 
that  it  might  be  regarded  as  a  circumstance  against  him 
touching  the  origin  of  the  fire  that  burned  his  goods. 

I  am  of  the  opinion  that  the  newly  discovered  evidence, 
respecting  the  time  at  which  the  plaintiff's  child  died,  is  too 
remote  from  the  issues  in  the  case  to  warrant  the  granting 
of  a  new  trial. 

The  case  does  not  show  the  evidence  given  respecting  the 
quantity  of  goods  burned ;  but  it  is  asserted  in  the  plaintiff's 
points  that  fourteen  witnesses  were  examined,  on  the  part 
of  the  defendant,  as  to  the  quantity  of  goods  before  the  fire, 
and  at  the  time  of  the  fire. 

I  think  it  is  clear  that  all  the  newly  discovered  evidence 
on  those  questions  is  cumulative,  and  frimishes  no  ground 
for  granting  a  new  trial. 

The  pleadings,  case  and  affidavits,  taken  together,  show 
that  the  fire,  which  the  plaintiff  claimed  to  have  burned  the 

Lansing — Vol.  L        1 0 
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insured  pl'operty,  happened  in  the  village  of  Watkins ;  that  the 
action  was  tried  in  that  village,  and  that  the  defendant's  attor- 
ney resided  in  that  village  from  a  period  prior  to  such  fire,  until 
after  the  trial ;  and  that  all  th^  witnesses  examined  on  the 
trial/ andy  also,  those  since  discovered,  reside  in  that  village. 

The  defendant's  attorney  affirms,  in  his  affidavit,  to  the 
effect  that  he  exercised  due  diligence  in  preparing  for  the 
trial  of  the  action ;  that  the  testimony  of  Christopher  Sharp 
took  him  by  surprise,  and  that  he  was  greatly  surprised  by 
the  testimony  given  by  Shftrp,  &c.  But  the  evidence  of  that 
witness  is  not  set  out  in  the  case. 

An  Important,  strongly  contested  case  is  seldom  tried  with- 
out counsel,  on  the  one  side  or  the  other,  being  more  or  lens 
surprised  by  the  evidence  of  some  witness ;  but  it  does  ncit 
follow  that  for  such  a  reason  a  new  trial  should  be  grant««i. 

I  think,  in  this  case,  greater  diligence  on  the  part  of  the 
defendant,  by  some  agent  or  attorney,  would  have  enabled 
the  defendant  to  discover  pre^dous  to  the  trial,  as  far  as  is 
usually  discovered,  all  evidence  material  to  the  issues  in  the 
action  that  has  been  discovered  since  the  trial. 

My  c<>nclu6iori  is,  that  sufficient  facts  were  not  shown  hr 
granting  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  or  for  surprise  ;  and  that  the  order  granting  a  new 
trial  should  be  reversed,  with  costs,  and  that  the  plaintiff 
should  have  judgment  on  the  verdict  in  the  action,  with  costs. 

So  decided. 


Francis  L.  Spsagtjb  v.  Ransom  EqqLESTON  and  Emmet  Bab.- 
Bows,  survivors  of  Ltjthbb  Mabtin,  deceased. 

(General  Tebx,  Sixth  District,  Hat,  186d.) 

A.  Justice  of  the  peace  has  no  authority  to  make  the  pteliminaiy  examination^ 
otto  issue  his  warrant  for  the  apprehension  of  the  reputed  fkther  of  a 
bastard,  of  his  own  motion,  or  otherwise  than  upon  the  application  of  the 
ofQcers  designated  by  the  statute,  made  in  the  particular  case,  in  which 
authority  is  expressly  given  to  such  ofQcer  or  officers  respecUvely  to  make 
it    (IR.  S.,§5,p.  642.) 
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A  mother,  and  her  illeig^ithnate  child  (bom  in  Ots^o  county)  being  chargeable 
for  their  support,  as  paupers,  upon  the  town  of  McDonough,  Chenango 
county,  and  provided  for  by  that  town  at  the  county  poor  house  in  the 
town  of  Preston,  in  Chenango  county,  the  OTerseers  of  the  poor  of  the 
town  of  MeDonou^  applied  to  a  Justice  of  the  peace,  of  their  county,  whp 
wont  to  Preston,  took  the  examination  of  the  mother,  and  thereupon 
issued  his  warrant,  upon  which  the  putative  fieither  was  arrested,  and 
brought  before  him.— ^jQt^,  the  Justice  acted  without  Jurisdiction,  and  was 
liable  for  damages,  as  were  also  the  overseers  who  induced  him  to  act. 

It' Sterns  tliat  if  the  overseers  had  brought  the  mother  into  the  town  of 
M^DonoUghj  and  had  her  examination  taken,  th^  the  plaintiff  might 
have  been  properly  arrested. 

The  court  excluded  evidence  of  the  advice  of  counsel  offered  in  mitigation, 
but  charged  the  Jury  that  it  was  not  a  case  for  smart  money ;  and  the 
jury  gave  a  verdict  for  subistantialfy  thb  actual  damages  proven.— .02^, 
no  error  was  committed  to  the  pr^udice  of  defendants. 

Action  for  assanlt  and  battery,  and  false  imprisonment.  One 
Ljdia  A'.  West  was  delivered  of  a  bastard  child,  in  Otsego 
eonnty.  She  was  a  resident  of  the  town  of  McDonough,  in 
Chenango  county,  to  which  she  rejourned  after  the  birth  of 
the  child,  and  was  sapported  by  that  town  at  the  county  poor 
house,  in  the  adjoining  town  of  Preston.  The  defendant, 
Martin  (decked  since  the  trial),  made  application  to  the 
deflmdant,  Eccleston,  a  justice  of  the  peace  of  the  county^  and 
the  justice  went  to  said  town  of  Preston,  and  there  to(^  Mrs. 
West's  examination,  in  presence  of  Martin,  and  the  defendant, 
Barrows,  who  were  overseers  of  the  poor  of  the  said  town  of 
McDonough.  The  justice  issued  his  warrant  on  the  afSdavit 
of  Mrs.  West,  and  plaintiff  was  arrested  as  the  reputed  father 
of  the  bastard,  and  brought  before  the  justice,  but  was  dis- 
charged because  the  evidence  of  the  mother  of  the  child 
could  n6t  then  be  obtained.  On  the  same  day  that  plaintiff 
was  discharged,  he  was  again  arrested,  on  a  warrant  issued 
on  the  same  application  and  affidavit,  and  was  discharged  for 
the  same  reason.  At  the  time  the  application  was  made,  and 
Mrs.  West's  examination  taken,  and  the  first  warrant  issued, 
Mrs.  West  was  not  at  the  poor  house,  but  was  working  at 
one  CoriePs,  in  said  town  of  Preston,  and  had  her  child 
there  with  her.  No  question  was  raised  as  to  the  mere  form 
of  the  application,  or  examination,  or  warrant. 
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The  action  was  tried  at  the  Chenango  Circuit,  in  February, 
1868.  The  defendants  offered,  in  substance,  to  prove  that 
the  justice  consulted  with  counsel,  who  was  employed  by  the 
overseers  of  the  poor  of  the  town  of  McDonough,  in  the 
matter,  and  was  advised  that  he  had  the  right  to  issue  the 
second  warrant.  The  offer  was  rejected,  and  defendants 
excepted. 

The  judge  chai^d  the  jury,  in  substance,  that  the  pro- 
oeedings  before  the  justice,  and  the  warrants  issued  by  him, 
were  no  justification  to  the  defendants,  to  which  portion  of 
the  charge  defendants  excepted. 

The  judge  instructed  the  jury,  in  substance,  that  if  the 
overseers  of  the  poor  had  taken  Mrs.  West  and  her  child  to 
the  town  of  McDonough,  and  there  made  the  complaint  to 
the  justice,  they  might  have  had  the  plaintiff  arrested,  to 
which  the  defendants'  counsel  excepted. 

The  judge  held  that  the  defendants  were  liable  because 
Mrs.  West's  affidavit  was  taken  in  the  town  of  Preston,  which 
holding  was  covered  by  one  of  defendants'  exceptions. 

The  judge  instructed  the  jury  that  the  defendants  were 
not  to  be  visited  with  smart  money ;  but  that  the  jury  should 
render  such  a  verdict  as,  under  the  circumstances,  they  deemed 
the  evidence  warranted. 

The  jury  rendered  a  verdict  for  plaintiff,  for  fifty-six  dollars 
damages.  The  exceptions  were  directed  to  be  heard,  in  the 
first  instance,  at  the  G-eneral  Term ;  and  defendants  moved 
for  a  new  trial  on  their  exceptions. 

J.  W,  Glover  and  JToraoe  Packer^  for  the  plaintiff, 

Solomon  Bimdy^  for  the  defendant  Eccleston. 

Henry  It,  Mygatt^  for  the  defendant  Barrow. 

Present — ^Baloom,  Boabdmak  and  Pabkeb,  J  J. 

By  the  Court — ^Balcjom,  P.  J.  The  bastard  child  of  Lydia 
A.  West  was  bom,  according  to  the  evidence  of  Susan  Layton, 
in  the  town  of  Richfield,  in  the  county  of  Otsego,  on  the  21st 
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day  of  August,  1864.  And  the  statute  is  that  '^  the  reputed 
father  and  mother  of  every  bastard  shall  be  liable  for  its  sup- 
port ;  in  their  default  or  inability,  it  shall  be  supported  by 
the  county  or  town  in  which  it  shall  be  bom,  as  hereinafter 
provided."  (2  R.  S.,  5th  ed.,  906,  §  2.)  According  to  this 
statute,  the  town  of  Richfield,  or  the  county  of  Otsego,  was 
liable  to  support  this  bastard  child.  But  its  mother,  subse- 
qnently,  was  a  pauper  in  the  county  of  Chenango,  and  she 
had  her  bastard  child  with  her.  The  statute  then  applicable 
to  the  case,  is  as  follows :  "  If  any  woman  shall  be  delivered 
of  a  bastard  child,  which  shall  be  chargeable,  or  likely  to 
become  chargeable  to  any  county,  city  or  town  ;  or  shall  be 
pregnant  of  a  child  likely  to  be  bom  a  bastard,  and  to  become 
chargeable  to  any  county,  city  or  town ;  the  superintendents 
of  the  poor  of  the  county,  or  any  of  them,  or  the  overseers 
of  the  poor  of  the  town  or  city,  or  any  of  them,  where  sv^ch 
woman  shaU  he^  shall  apply  to  some  justice  of  the  peace,  of 
the  same  county,  to  make  inquiry  into  the  facts  and  circum- 
stances of  the  case."  ( 2  R.  S.,  5th  ed.,  907,  §  5.)  As  Mrs. 
West  was  not  in  the  town  of  McDonough  at  the  time  the 
overseers  of  the  poor  of  that  town  applied  to  Justice  Ecjcleston 
to  make  inquiry  into  the  facts  and  circumstances  of  the  case, 
they  were  not  authorized  to  make  such  application ;  and  as 
she  was  not  in  that  town  at  the  time  she  was  examined  on 
oath  by  Justice  Eoolestok,  he  was  not  authorized,  upon  such 
application,  to  go  into  the  town  of  Preston,  where  she  was, 
and  take  her  examination.  No  persons,  except  the  overseers 
of  the  poor  of  the  town  of  Preston,  and  the  superintendents 
of  the  poor  of  the  county,  could  apply  to  a  justice  of  the  peace 
of  the  county  to  make  inqniry  into  the  facts  and  circumstances 
of  the  case  while  Mrs.  West  remained  in  the  town  of  Preston. 
But  neither  of  those  officers  applied  for  the  examination. 
Justice  EccLESTON  was  not  empowered  to  make  the  examina- 
tion on  his  own  motion ;  and  he  had  not  jurisdiction  to  make 
the  examination  or  to  issue  any  warrant  for  the  apprehension 
of  the  reputed  father  of  the  bastard,  upon  the  application  of 
the  overseers  of  the  poor  of  the  town  of  McDonough.    And 
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as  he  acted  without  jarisdiction,  he,  and  the  overeeerB  of  the 
poor  of  the  town  of  McDonough,  who"  induced  him  thus  to 
act,  were  liable  fot  the  arrests  and  imprisonments  of  the 
plaintiff,  which  they  caused  by  their  proceedings. 

It  was  held  in  WaUsworth  v.  McCuUough  (10  Johns.,  98), 
that  a  justice  of  the  peace  is  liable  to  an  action  for  &.lse 
imprisonment  for  issuing  a  warrant,  by  virtue  of  which  the 
putative  father  of  a  bastard  child  is  arrested,  upon  the  appli- 
cation of  an  attorney  who  was  not  authorized  by  the  over- 
seers of  the  poor  to  make  the  application. 

That  case  sustains  the  charge  to  the  jury  in  this,  that  the 
defendants  were  liable  to  the  plaintiff  for  his  arrests  and 
imprisonments.  (See,  also,  Reynolds  v.  Orvisy  7  Cow.,  269 ; 
JBigeUno  v.  Stea/ms^  19  Johns.,  39.) 

There  was  no  evidence  to  impute  bad  faith  to  the  defend- 
ants ;  and  the  proper  inference  from  the  evidence  is,  that  they 
acted  honestly,  and  under  the  l^elief  that  all  they  did,  in  the 
proceedings  against  the  plaintiff,  was  in  the  proper  discharge 
of  their  duties  as  public  officers. 

The  evidence  showed  that  the  plaintiff  paid  thirty-three 
dollars,  or  over,  to  counsel  in  the  proceedings  in  which  he 
was  arrested,  besides  some  other  expenses  ;  and  that  his 
time  was  worth  $2.50  per  day,  during  the  days  he  was  under 
arrest. 

The  verdict  of  the  jury  was  for  only  fifty-six  dollaiB 
damages ;  and  I  am  of  the  opinion  the  jury  only  awarded 
actual  damages  to  the  plaintiff. 

If  I  am  right  in  this  concluBion,  the  supposed  error  of  the 
judge,  in  rejecting  the  defendants*  offer  to  show  that  Justice 
Eccleston  was  advised,  by  counsel  employed  by  the  other 
defendants,  that  he  had  a  right  to  issue  the  second  warrant, 
did  not  affect  the  defendants  on  the  question  of  damages. 

The  judge  charged  the  jury,  in  substance,  that  the  pro- 
ceedings of  the  defendants  were  properly  in  evidence  for  the 
purpose  of  showing  that  they  acted  in  perfect  good  feith,  and 
in  pursuance  of  what  they  supposed  was  their  duty,  and  that, 
therefore,  they  should  not  bo  visited  with  smart  money ;  and 
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I  think  the  jury  did  not  indnde  any  vindictive  or  punitory 
damages  in  their  verdict. 

My  conclusion  is,  that  no  error  was  committed  on  the  trial 
to  the  prejudice  of  the  defendants ; .  and  that  their  motion  for 
a  new  trial  should  be  denied,  with  costs. 

So  decided. .  . 


Jomr  Wabsek,  Eespondent,  v:  Lutheb  S.  Sabin,  Appellant. 
(QsNKBAXi  Tebh,  Tsmn  Dibtk^ct,  JS^y,  1869.) 

I      79 

PIftintiff  and  defendant  owned  and  occupied  oontigaous  premiseB,  fistdng  a  a2h  iss 

highway ;  defendant  drove  a  post,  partly  on  the  plaintiff's  land,  at  the 
point  where  their  front  fences  came  together,  claiming  the  right  to  main- 
tain it  there,  as  part  of  his  front  fence.  In  an  action  by  plaintiff,  to 
reoover  damages  for  trespass,  on  account  thereof— J3e2^,  the  jury  were 
rightly  instructed  that  the  post  was  not  part  of  a  division  fence. 

The  rule  as  to  division  fences  permits  them  to  be  placed  equally  on  the 
land  of  each  acUoining  owner. 

[t  has  its  foundation  wholly  in  the  statute,  and  does  not  apply  to  fences 
meeting  on  the  front  of  adjoining  premises.  Such  fences  arc  required  to 
tenninate  at  the  division  line. 

Appbal  by  defendant  from  a  judgment  entered  upon  a 
verdict  at  the  Kensselaer  Circuit.  The  action  was  to  recover 
damages  against  defendant  for  his  driyi^g  a  post  on  plain* 
tiff's  land. 

The  answer  denied  that  it  was  plaintiff's  land,  and  cXaiined 
that  the  land  where  the  post  was  driven  was  the  property  of 
defendant's  wife,  by  whose  authority  the  post  was  driven. 
The  parties  were  occupants  and  owners  of  adjoining  lands, 
and  maintained,  by  agreement  between  them^  equal  portions 
of  a  division  fence. 

The  plaintiff  recovered  a  verdict  for  nominal  damages^ 
and  the  defendant  appealed  to  this  court. 

jK  Rising^  for  the  appellant. 

R,  S.  Parmenter^  for  the  respondent. 

Present — ^Millbb,  iNaALLS  and  Pbokhaic,  J  J. 
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By  the  Court — ^Peokhah,  J.  The  only  point  made  upon 
this  appeal  is  the  alle^d  error  of  the  justice,  at  the  trial,  in 
charging  the  jury,  that  the  plaintiff  was  entitled  to  recover 
if  the  post,  or  any  part  of  it,  was  upon  the  plaintiff's  land ; 
and  in  refusing  to  charge  to  the  contrary,  or  to  charge  that 
that  post  was  part  of  a  division  fence,  and,  hence,  that 
defendant  had  the  right  to  place  it  half  on  one  side  and  half 
on  the  other  side  of  the  line  between  the  parties.  The  jus- 
tice, at  the  trial,  charged  that  the  defendant  had  the  right 
to  put  the  post  there,  in  part,  upon  the  plaintiff's  land,  "  if 
it  was  put  there  for  the  division  fence,  or  for  part  of  the 
division  fence,  or  for  a  division  line."  But  the  court  addel 
that  it  did  not  regard  this  post  as  part  of  a  division  fence  ex 
line  between  the  parties.  This  part  of  the  charge,  and  of 
the  refusal  to  charge,  was  excepted  to  by  the  defendant. 

Was  it  right  ?  In  my  opinion  it  was.  The  doctrine  as  io 
division  fences  being  placed  partly  on  the  land  of  each  owner, 
has  its  foundation  entirely  in  the  statute.  Our  statute  pro- 
vides that  "  where  two  or  more  persons  have  lands  adjoining, 
each  must  maintain  a  just  proportion  of  the  division  fence 
between  them." 

Under  this  statute  it  is  clear,  upon  principle  and  authority, 
that  the  owners  are  bound  to  erect  and  maintain  a  line  or 
division  fence,  and  should  make  it  equally  upon  the  lands 
of  each.  The  diflSculty  in  the  defendant's  case  seems  to 
be  that  on  the  north  side  of  this  lot  conveyed  to  plaintiff, 
there  was  no  division  fence,  and  could  be  none.  On  the 
north  side  their  lands  did  not  "adjoin."  They  adjoined  only 
on  the  westerly  line  of  the  plaintiff's,  and  the  easterly  line 
of  the  defendant's  land.  The  northerly  side  of  plaintiff's 
land  adjoined  the  public  highway.  It  is  not  pretended  that 
this  post  complained  of  was  put  there  as  any  part  of  the 
fence  running  north  and  south,  which  was  and  could  be  the 
only  division  fence  between  the  parties  ;  the  only  fence 
between  adjoining  lands.  It  was  claimed  to  be  a  part  of  the 
defendant's  fence,  running  on  the  north  side  of  his  lot.  If 
it  were  a  part  of  that  fence  (of  which  I  am  not  satisfied  on  the 
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evidence ;  it  seems  to  have  been  put  there  simply  to  obstmct 
the  plaintiff's  gate  ;  to  assert  the  defendant's  right  to  place 
it  there)  there  was  no  necessity  for  putting  any  part  of  it  on 
the  plaintiff's  land.  The  fence  of  the  defendant  on  that  line 
should  run  up  to  the  ligae  on  one  side,  and  the  plaintiff's 
fence  should  run  up  to  the  same  line  from  the  other  direc- 
tion, to  meet  the  defendant's  fence.  Such  a  fence  is  in  no 
sense  a  division  fence,  and  the  statute  has  no  sort  of  appli- 
cation to  its  location.     {Newell  v.  JGBB,  2  Met,  180.) 

This  being  the  only  point  urged  or  presented  in  the  points, 
as  a  ground  for  reversal,  the  judgment  must  be  affirmed 

Judgment  affirmed. 


Cornelius  D.  Hioks,  Bespondent,  v.  Bobebt  C.   Dobn, 
Superintendent  of  Canal  Eepairs,  Appellant. 

(GENBaAL  ITebm,  Third  Distbict,  May,  1869.) 

In  the  use  of  means  to  restore  a  canal  to  a  navigable  condition  after  it  has 
been  determined  that  there  is  an  obstniction  requiring  removal,  a  super- 
intendent of  canal  repairs  acts  ministerially,  and  is  liable  for  damages  if 
he  unnecessarily  adopts  such  a  remedy,  or  proceeds  in  such  a  manner  as 
to  ii\]ure  private  property. 

To  Justify  the  injuiy  or  destruction  of  private  property,  there  must  exist  a 
pressing  public  necessity  both  as  to  the  act  to  be  done  and  the  manner  of 
doing  it ;  and  whether  such  a  necessity  existed  is  a  question  of  iGftct  to  be 
determined  firom  the  circumstances  of  the  case. 

Accordingly,  where  plaintiff's  boat  had  grounded  (without  his  fault),  between 
the  gates  of  a  dry  dock,  opening  into  a  basin  of  the  canal,  and  thus 
prevented  navigation ;  and  the  superintendent,  acting  in  good  fkith,  and 
doing  no  more  injury  than  the  act  required,  destroyed  the  boat ;  and  it 
appeared  that  otl^er  methods  w^e  practicable,  and  might  have  been 
adopted  by  him,  without  serious  detriment  to  the  public  interests, 
which  did  not  necessarily  involve  injury  to  the  plaintiff's  boat — EeM^  the 
superintendent  was  liable  for  the  value  of  the  boat 

This  was  an  appeal  by  defendant,  from  a  judgment  rendered 
in  favor  of  plaintiff,  on  the  report  of  a  referee,  for  $2,131.95. 
On  the  19th  of  May,  1865,  the  defendant  was  superintendert 

Lansing — Vol.  I.  11 
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of  canal  repairs,  in  charge  of  section-  two,  of  tlic  Eric  canal, 
including  the  portions  thereof  hereafter  mentioned,  under 
instructions  from  the  canal  commissioners  to  act  j^roniptly 
whenever  a  break  occurred,  and  restore  tlio  canal  to  a  navi- 
gable condition  as  epeedilj  as  practicable,  at  all  hazards.  At 
Vischer's  Ferry  tlie  canal  runs  nearly  east  and  west.  On  the 
northerly  side  of  the  canal  was  a  basin,  fonning  part  of  the 
•canal  itself,  covering  about  half  an  acre.  At  the  northerly 
point  of  the  basin  were  two  lock-gates,  belonging  to  tlie 
State,  separating  the  basin  of  the  canal  from  a  dry  dock, 
covering  about  a  quarter  of  an  acre,  the  private  property  of 
one  Alexander  Sherman,  into  which  boats  were  taken  from 
the  canal  for  repairs.  These  lock-gates  opened  southerly 
into  the  canal.  On  the  easterly  side  of  Sherman's  dry  dock 
he  had  a  waste-weir  for  letting  off  surplus  water.  A 
short  distance  west  of  the  dry  dock  was  a  culvert,  under  the 
canal,  tlie  property  of  the  State,  through  which,  from  the 
north,  a  creek,  called  Stony  creek,  ran  into  the  Mohawk 
river,  southerly  of  the  canal.  The  lock-gates,  owned  by  the 
State,  were  used  as  a  waste- weir  to  let  off  the  water  from  the 
canal,  which  passed  into  the  dry  dock,  and  out  of  that, 
through  the  gates  thereof  belonging  to  its  owner,  into  a 
ravine,  through  which  it  ran  into  Stony  creek,  above  the 
culvert.  The  creek  was  of  considerable  size,  and  above  the 
culvert  fell  rapidly.  The  State  kept  no  one  in  charge  of  the 
Ibck-gates,  but  they  were  opened  by  Sherman,  and  those  in 
his  employ,  to  let  boats  from  the  basin  into  the  dry  dock, 
they  immediately  thereafter  closing  them  again.  On  the  18th 
of  May  there  was  a  severe  spring  rain,  which  raised  the 
water  in  the  river,  creek  and  canal,  creating  a  freshet,  filling 
the  canal  so  that  the  water  ran  over  its  banks.  This  was 
the  condition  of  the  river,  the  creek  and  the  canal,  on  the 
19th  of  May.  Two  or  three  days  previous  to  the  19th,  the 
plaintiff's  canal  boat,  the  "  Q-.  W.  Ganung,"  had  been  thus 
run  from  the  canal  into  this  dry  dock  for  repairs.  On  the 
19th  of  May,  the  canal  was  in  a  navigable  condition  the 
whole  length  thereof,  and  a  large  nuihber  of  boats  were 
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navigating  it.  On  that  day,  when  the  canal,  the  creek,  and 
the  riiror  were  in'  such  a  swollen  condition,  the  canal  lock- 
gates  wesre  opened  by  Sherman's  men  in  charge  of  the  dry 
dock,  and  the  captain  and  crew  of  plaintiff  ^s  boat  commeliced 
running  her,  stem  foremost,  into  the  canal.  When  she*  was 
nearly  half  way  through  the  gates,  the  waste-Weir  and  gates 
of  Sherman's  dry  dock  suddenly  gave  way,  creating  a  large 
breach  in  the  bank  thereof;  in  cbnsequence  of  which  the 
water  ran  rapidly  out  of  the  dry  dock  and  of  that,  a  three 
mile  level  of  the  canal.  This  left  the  boat  between  the  open 
gates  of  the  canal,  restiiig  upon  ^tiie  miter  sill.  She  was 
about  ninety-five  feet  long ;  abotit  forty-five  feet  lay  in  tibe 
baein  of  the  canal,  and  the  remainder  in  the  dry  dock.  The 
lock-gates  of  the  canal  oonld  not  be  closed,  and  navigation 
thus  resumed,  until  the  boat  was  removed.  The  defendant 
was  notified  of  the  break,  and  arrived  on  the  ground  about 
nine  o'clock  in  the  morning.  He  examined  and  deliberated 
upon  the  situation,  and  upon  the  several  modes  of  restoring 
the  navigation  of  the  canal.  FouV* methods  were  possible: 
L  To  dam  up  the  culvert  under  the  canal,  so  sLs  to  raise  the 
water  above  it  high  enough  to  set  it  back  tip  the  rAvine  into 
the  dry  dock  and  level  of  the  eanalj  deep  Enough  to  fioat 
the  boat.  This  would  have  been  oiily  an  experiment,  and, 
if  successful,  would  have  been  fraught  with  danger  to  the 
canal.  2.  By  repairing  the  banks  of  Sherman's  dry  dock, 
which  might  have  been  done  in  two  days,  sb  as  to  have 
permitted  sufiicient  water  to  have  been  It&t  into  the  canal 
and  dry  dock  to  float  the  b<3«t  out  of  the  gates,  so  thej 
could  be  closed,  and  navigation  resumed.  3.  By  building 
a  coffer  dam,  in  the  basin  of  the  canal,  around  the  stem 
of  the  boat,  which  could  have  been  done  in  two  or  three 
days,  at  a  cost  of  $900,  and  $^50  to  $350  for  removal. 
4.  By  cutting  out  of  plaintiff's  boat  a  piece  thereof  of  suf- 
ficient length  to  enable  him  to  close  the  gates  between  the 
canal  arid  the  dry  dock,  and  let  the*  water' into  the  level, 
which  could  be  done  in  aibotit  twelve  hours.  This  involved 
the  destruction  of  property,  the  value  of  which  did  not  inudi 
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exceed  the  expense  of  restoring  navigation  in  either  of  tlie 
other  ways.  The  defendant,  in  good  faith,  exercised  his 
judgment  and  discretion  in  the  premises,  and  in  good  faith 
determined  that  the  best  method  of  restoring  navigation  was 
to  cut  out  of  plaintiff's  boat  apiece  large  enough  to  enable 
him  to  close  the  gates  of  the  lock.  He  ordered  it  done,  and 
it  was  done,  without  any  want  of  care  in  the  act  of  severing 
the  boat ;  the  pieces  cut  out  being  just  long  enough  to  allow 
the  gates  to  be  closed.  The  injury  done  to  the  boat  was  no 
greater  than  the  act  necessarily  involved.  Every  day's  delay 
in  restoring  navigation  caused  great  damage  to  the  State  and 
to  persons  navigating  the  canal.  The  plaintiff's  boat  grounded 
in  the  gates  of  the  lock,  without  any  fault  or  negligence  on 
the  part  of  the  plaintiff  or  his  servants  or  agents ;  he  was 
not  notified  to  remove  the  boat,  and  no  time  nor  opportunity 
was  given  him  to  do  so.  No  evidence  was  given  on  the  trial 
that  at  or  prior  to  the  time  defendant  commenced  cutting  up 
the  boat  the  plaintiff,  or  his  servants  or  agents,  had  com- 
menced removing  it  from  between  the  lock-gates  or  had 
taken  any  steps  to  do  so,  or  that  when  defendant  commenced 
removing  it  they  designed  to  or  would  do  so.  The  defend- 
ant, at  the  close  of  plaintiff's  testimony,  moved  for  a  non- 
suit, and  again  at  the  close  of  the  evidence.  The  motions 
were  denied,  defendant  each  time  excepting.  The  referee 
assessed  plaintiff's  damages  at  $1,500  and  interest  from  the 
time  of  cutting  up  the  boat.  As  conclusion  of  law,  he  held 
defendant  liable,  to  which  he  excepted,  and  on  the  entry  of 
judgment  appealed  therefrom  to  this  court. 

ZT.  G.  Moaky  for  the  appellant. 

iBOdC  LoAJOBony  for  the  respondent. 

Present — ^Milleb,  Ingallb  and  Peoxham,  J  J. 

By  the  Court — ^Ingalls,  J.  It  was  the  duty  of  the  defend- 
ant, as  superintendent  of  repairs  on  the  Erie  canal,  to  remove 
obstructions  which  hindered  or  prevented  navigation  thereon. 


1869.]  OF  THE  STATE  OF  NEW  YORK.  85 


Hicks  V,  Dorh. 


{Adsit  V.  Brady,  4  Hill,  630 ;  Fulton  Fire  Insurance  Co.  v. 
Baldwin,  37  N.  T.,  648.)  It  was  not  only  made  hia  duty  by 
law,  but  he  was  expressly  instructed  by  the  canal  commis* 
sioners  to  discharge  that  duty.  The  referee  finds  that  the 
defendant  acted  in  good  faith  in  all  that  he  did,  and  the 
injury  to  the  plaintiff's  property  was  no  greater  than  the  act 
necessarily  involved.  The  defendant  properly  determined  in 
regard  to  the  necessity  and  propriety  of  removing  the  defend- 
ant's boat  as  an  obitruction,  and  can  only  be  held  responsible 
upon  the  ground  that  he  was  chargeable  with  negligence,  or 
improper  conduct  in  executing  the  work.  The  right  of  an  indi- 
vidual in  regard  to  his  property  should  be  respected ;  and  even 
public  officers  are  not  at  liberty  to  disregard  such  rights,  unless 
there  is  a  clear  and  urgent  necessity  therefor,  to  subserve  an 
important  and  pressing  public  necessity.  Mere  convenience  on 
the  part  of  the  public  in  regard  to  the  mode  to  be  adopted  in 
accomplishing  a  result,  would  not,  in  my  judgment,  create  such 
a  necessity  as  would  justify  a  material  injury  to,  or  destruction 
of,  the  property  of  an  individual.  Certainly  not,  if  any  other 
legitimate  mode  could  be  resorted  to,  and  produce  the  same 
result,  without  serious  injury  to  public  interests.  In  other 
words,  there  must  exist  a  pressing  necessity,  both  in  regard  to 
the  work  to  be  performed,  and  the  manner  in  which  it  should  be 
executed,  to  justify  such  an  act  No  other  rule  would  be  safe, 
or  furnish  adequate  protection  to  the  citizen,  against  the 
encroachnlent  of  superior  power.  It  is  not  pretended  that 
the  plaintiff  was  guilty  of  negligence,  or  improper  conduct, 
in  the  management  of  his  boat.  The  question  therefore, 
presented  for  the  determination  of  the  referee  was,  whether, 
in  view  of  all  the  circumstances,  it  was  necessary  for  the 
defendant  to  destroy  the  plaintiff's  boat,  in  order  to  remove 
it,  as  an  obstruction  to  navigation.  In  determining  this 
question,  it  became  necessary  for  him  to  ascertain,  from  the 
evidence,  whether  the  defendant  could  not  reasonably  have 
adopted  some  other  method  to  accomplish  the  same  result, 
and  thereby  avoided  doing  the  plaintiff  such  serious  injury* 
If  the  defendant  could  have  repaired  the  breach  occasioned 
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by  the  water,  by  a  resort  to  ordincery  meana^  and  thereby 
continued  navigation,  without  material  interruption,  or 
Berious  detriment  to  the  public  welfare,  it  certainly  was  hia 
duty  to  have  dcme.so,  iujstead  of  adopting  this  ex^aardinaay 
measure,  so  frought  with  injury  to  the  plamtiflf.  The  evidence 
discloses,  and  the  referee  has. found,  that  there  were  several 
methods  by  which  the  obstruction  could  have  been  removed, 
and  the  difficulty  obviated,  which  were  brought  to  the  attea- 
tion  of  the  defendant  before  he  entered  upon  the  work.  One 
was,  by  constructing  a  coflfer  dam  in  the  basin  of  the  canal, 
around  the  stem  of  the  boat,  and  raising  the  water  so  as  to 
float  the  boat,  which  could  have  ,been  accomplislied  in 
two  or  three  days,  at  an  expense  of  $900,  and  $250  or 
$300  to  remove  the  dam.  .  Another  was,  to  repair  the 
banks  of  the  dry  dock,  which  could  have  been  done  in 
two  days.  Another,  by  damming  up  the  culvert,  and  thereby 
raising  the  water  so  as  to  float  the  boat  and  close  the 
gates.  It  appears,  that  from  eight  to  ten  hours  were 
expended  in  cutting  the  boat,  and  about  twelve  hours  to 
restore  navigation,  and  plaintiff  was  damaged  to  the  extent 
of  $1,500.  There  is  .considerable  evidence,  bearing  upon  the 
feasibility  of  the  several  methods.  In  my  opinion,  a  fair 
question  of  fact  was  presented  for  the  determination  of  the 
referee,  whether,  in  •  view  of  all  the  circumstances,  the 
defendant  exercised  reasonable  prudence  in  executing  the 
work  in  question ;  whether,  he  was  justifiable  ii^  pursuing 
an  extraordinary,  rather  than  an  ordinary  method,  in  remov- 
ing .the  obstruction.  The  evidence  shows  pretty  clearly  that, 
with  possibly  some  additional  delay  and  expense,  the  work 
could  have  been  accomplished,  and  the  plaintiff's  property 
preserved.  Is  it  just  or  reasonable  to  conclude  in  this  case, 
that  there  existed,  what  Senator  Sherman,  in  his  opinion  in 
Buaad  v.  TJie  MayoTy  (&c.,  of  New  York  (2  Demo,  475), 
denominated  '*  an  overruling  necessity,"  which  justified  the 
sacrifice ,  of  the  plaintiff 's  property  ?  I  am  of  opinion  that, 
at  least,  the  evidence  does  not  so  far  preponderate,  in  that 
direction,  as  to  call  upon  this  court  to  reverse  the  decision 
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of  the  referee,  in  that  particular.  In  what  the  defendant  did, 
after  he  determined  the  necessity  of  removing  the  obstruc- 
tion, I  think  he  must  be  deemed  to  have  acted  ministerially, 
and  was,  therefore,  bound  to  exercise  reasonable  care,  pru- 
dence, and  discretion,  in  performing  the  work.  {Barton  v. 
I^e  City  of  Syracitse^  36  N".  T.,  54 ;  JRobinaon  v.  Charnber- 
laiiiy  34  N.  Y.j  389 ;  Rochester  W.  Lead  Oorrvpamy  v.  City  of 
Rochester,  3  N.  T.,  463.) 

Due  regard  for  the  interests  of  the  public,  by  public  oflScers, 
is  commendable,  and  they  are  entitled  to  reasonable  protec- 
tion, when  acting  within  the  scope  of  their  authority,  and  in 
good  faith ;  but  the  rights  of  the  citizen  should  not  be  disre- 
garded, by  improperly  imposing  upon  him  a  burden  which 
should  be  borne  by  the  State.  The  plaintiff  was  free  from 
blame,  and  the  expense  of  the  work  in  question  was  properly 
chargeable  to  the  State ;  and  under  the  facts  of  this  case,  the 
defendant  was  not  justified  in  destroying  the  plaintiff's  pro- 
perty, and  thereby  subjecting  him  to  the  loss,  instead  of,  by 
some  other  means,  removing  the  obstructions  at  the  expense 
of  the  State. '  Whether  the  State  will  allow  its  servant,  who 
has  acted  in  good  faith,  and  but  too  strictly  in  its  favor,  for 
the  interest  or  even  the  rigfht  of  the  plaintiff,  to  suffer,  is  not 
for  us  to  speculate  upon.  The  judgment  should  be  affirmed, 
with  costs. 

Judgment  affirmed.* 


The  People  ex  rel.  Charles  A.  Beitjamin  et  al.  v.  Thomas 

HiLLHOvsB,  Comptroller. 

(Qbni£bal  Tebk,  Thibd  Disttrict,  Mat,  1869.) 

On  an  appeal  by  tlie  supervisore  of  the  town  of  Watertown  (under  §  18, 

Laws  1859,  chap.  812)  from  the  decisions  of  the  superyisora  of  Jefferson 

county,  in  the  equalization  of  assessments,  the  comptroller  made  his 

determination,  upon  proofs  taken  before  a  referee,  appointed  by  him  for 

the  purpose — Udi^  the  statute  gave  him  authority  to  do  so. 

*  This  decision  was  affirmed  by  the  Ouurt  of  Appeals,  at  the  March  Term,  UTOi 
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The  (xmiptroller'B  decision  upon  the  appeal,  haying  been  broi^^ht  into  this 
court  for  reyiew  upon  a  common  law  eerHorari^  it  appeared  from  the 
return  that  he  had  united  the  personal  and  real  estate,  and  thus  had 
allowed  the  deduction  of  too  large  a  sum  from  the  amount  assessed  on  the 
town  by  the  county  supervisors ;  the  court  corrected  the  comptroller's 
error,  and  modified  his  determination  accordingly. 

Thbsb  proceedings  came  before  this  court  by  certiorari  to 
the  comptroller,  to  review  his  decision  upon  an  appeal  made 
to  him  by  the  supervisors  of  the  town  of  Watertown,  in 
Jefferson  county,  &om  the  decisions  of  the  board  of  super- 
visors  of  said  county,  in  the  equalization  of  the  assessment 
rolls  for  1866. 

The  board  of  supervisors  assumed  to  equalize  the  assess- 
ment rolls  of  the  different  towns  of  the  county  of  Jefferson, 
and  the  town  of  Watertown  complained  that  injustice  had 
been  done  to  it  by  the  action  of  said  board  in  the  promises. 
The  tax  thus  apportioned  to  the  town  of  Watertown,  and 
paid  by  it,  was  $54,169.41.  It  claimed  that  the  amount 
should  have  been  only  $32,977,  and  thus  that  there  was  an  over- 
payment of  $21,192.  The  comptroller,  on  the  appeal  to  him, 
did  not  take  the  testimony  himself,  but  appointed  a  referee 
to  take  it  and  report  the  same  to  him.  The  referee  took  the 
evidence  of  the  parties,  of  the  board  and  of  the  town,  and 
reported  it  to  the  comptroller.  The  comptroller  decided 
that  the  claim  of  the  town  was  right,  and  ordered  its  allow- 
ance by  the  board  accordingly. 

Brown  and  Beach^  for  the  relators. 
J,  F.  Starhuok,  opposed. 

Present — ^Mille^k,  Ingalls  and  Peokham,  JJ. 

By  the  Court — ^Pbckham,  J.  It  is  insisted  by  the  board 
here,  that  the  whole  action  of  the  comptroller  was  void, 
because  he  had  no  authority  to  appoint  a  referee  to  take  the 
proof. 

I  think  the  objection  without  force.  It  is  made  the  duty 
of  the  comptroller,  on  such  appeal  from  the  action  of  the 
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board  of  supervisors, "  to  hear  the  proofs  of  the  parties,"  and, 
"  after  hearing  such  proofs,  he  shall  determine,^'  &c.  Bui 
the  "proofs  may  be  presented  in  the  form  of  affidavits,  or 
otherwise,  as  he  shaU  direct^    (Laws  of  1859,  p.  T05,  §  13.) 

It  is  clear  that  the  comptroller  could  not  himself  attend  in 
the  different  counties  and  take  the  proof,  nor  was  it  expected 
or  intended  by  this  act,  that  the  witnesses  should  be  called 
from  the  distant  parts  of  the  State,  to  the  capital,  to  be  exam- 
ined there  by  the  comptroller.  The  act  intended  to  vest  in  him 
the  power  to  exercise  a  sound  discretion,  as  to  the  mode  and 
manner  in  which  the  "  proofs  "  should  be  brought  before  him. 
I  see  no  objection  to  this  mode,  and  think  his  discretion  well 
exercised. 

On  the  part  of  the  comptroller  and  the  town  of  Water- 
town,  it  is  insisted  that  as  the  facts  stated  in  the  return, 
show  that  he  had  jurisdiction  of  the  case,  of  the  parties 
and  of  the  subject  matter  appealed  to  him,  his  action  in 
the  matter  must  be  affirmed ;  that  this  court  has  no  power, 
upon  a  common  law  certiorari^  to  review  or  correct  any 
error  committed  by  the  comptroller  upon  the  merits ;  that 
this  court  could  not  and  would  not  examine  the  evidence 
though  it  was  returned,  excepting  so  far  as  was  necessary  to 
show  that  the  comptroller  had  jurisdiction. 

Whatever  may  have  been  regarded  as  the  law,  up  to  the 
decision  of  the  two  cases  of  The  People  v.  The  Boa/rd  of 
Police  (39  N.  Y.,  506),  and  The  Peoples.  The  Boa/rd  of  Aeees^- 
ors  of  BrooTdyn  (39  N.  T.,  81),  I  think  these  cases  entirely 
dispose  of  this  objection. 

Upon  the  merits,  it  seems  to  be  entirely  clear,  that  the 
referee  and  the  comptroller  who  adopted  his  views,  made  a 
plain  mistake.  This  occurred  by  reason  of  uniting  the  per- 
sonal  with  the  real  property,  in  equalizing  the  assessment  as  to 
Watertown.  In  looking  at  the  real  property  alone  (and  neither 
the  board  nor  the  comptroller  had  any  right  to  look  at  the 
personal),  it  is  clear  that  the  comptroller  ordered  too  large  a 
sum  to  be  deducted  from  the  tax  of  Watertown.  This,  as  I 
have  said,  was  caused  solely  by  mixing  the  personal  and  real 
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tax  together^  It  appears  by  the  facts  and  figures  in  the 
return  of  the  comptroller,  that  the  whole  tax  the  board 
imposed  upon  that  town,  was  $54,169.  This  includes  both 
the  real  and  personal  tax.  The  amonnt  of  tax  on  the  town, 
assessed  and  paid  for  real  estate  alone  was  $36,511.  Bat  it 
should  have  been,  at  the  proper  rate  when  properly  equalized, 
$23,020.  Hence  the  excess  of  the  tax  on  the  town  (deduct- 
ing this  true  from  the  excessive  tax)  is  $13,491.  The  statute 
declares  that  "after  hearing  such  proofs-,  the  comptroller  shall 
determine,  whether  any,  and  if  any,  what  deductions  ought 
to  have  been  made  from  the  corrected  valuations  of  such 
town,  city  or  ward ; "  and  in  after  years  the  town,  &c.,  shall 
get  the  benefit  of  the  determination,  if  in  its  favor.  The 
comptroller,  therefore,  should  have  "  determined  "  that  said 
sum  of  $13,491  was  the  amount  or  "  deduction  "  that  ought 
to  have  been  made  from  the  corrected  valuations  of  said  town 
of  Watertown ;  and  this  court  so  orders  and  corrects  and 
modifies  the  determination  of  the  comptroller  accordingly. 


Mteon  p.  Stiles  v.  Stephen  Stiles,  Philander  Stiles,  and 

Seth  Beeman. 

(QBNERiX  TSBM,  SEVENTH  DISTRICT,  JuiTE,  1869.) 

A  sale  of  in&nt's  real  property  having  been  made  and  completed,  under 
proceedings  before  a  County  Court,  a  subsequent  order  of  the  same  court, 
directing  the  special  guardian  to  invest  the  proceeds,  in  land  outside  the 
county  over  which  its  Jurisdiction  extends,  the  infant  and  special  guardian 
being  at  the  time  resident  in  the  county  where  such  land  is  located,  is  a 
nullity. 

Whether  proceeds  of  a  Judicial  sale  of  infimt's  real  property,  remaining  in 
the  hands  of  the  special  guardian,  can  be  regarded  as  land,  under  d  R  S. 
10d,  §  180,  in  such  sense  as  to  give  «  Comtty  Court  power  to  direct  the 
disposition  thereof.    Quere. 

The  power  of  County  Courts,  under  g  80,  sub.  6,  of  the  Code,  for  sale,  etc., 
of  an  infant's  real  estate,  includes  all  incidental  powers  and  the  use  of 
means  necessary  to  complete  the  sale,  by  transferring  ^e  infant's  title, 
and  securing  to  him  the  avails  of  his  interest  hi  his  estate.    Per  John- 

SON,  J. 
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But,  whatever  is  done  in  this  respect,  must  be  done  when  the  parties  and 
subject  matter  are  before  the  court ;  and  as  part  of  the  proceedings  to 
sell,  etc  The  security  then  deemed  necessary,  if  given,  or  investment 
orderedy  if  made,  is  the  judgment  of  the  court ;  its  powers  are  exhausted 
thoeby,  and  its  jurisdiction  over  the  parties  and  subject  matter  is  at  an 
end.    Id. 

Rule  60  of  this  court  refers  to  proceedings  at  the  time  of  sal&    Id, 

At  least,  it  can  control  County  Oourts,  only  as  so  applicable ;  it  cannot 
enlarge  their  statutory  powers.    Id. 

The  powers  conferred  by  d  R  8.,  195,  g  179,  upon  the  Court  of  Chancery, 
through  which  the  infimt  is  made  a  ward  of  that  court,  fi-om  the  time  of 
the  application,  for  the  purposes  ennumerated  in  the  statute,  have  not 
been  expressly  given  to  the  County  Courts,  and  cannot  be  implied  from 
mere  power  to  sell  in&nts*  lands. 

A  special  guardian,  appointed  on  the  judicial  sale  of  a  minor's  real  property, 
being  liable  for  money  received  therefrom,  conveyed  to  one  of  the  sure- 
ties upon  his  bond,  a  farm,  subject  to  a  mortgage,  upon  trust,  that  the 
surety  reimburse  himself  from  the  rents  and  profits,  or  proceeds  thereof, 
for  such  sums  as  he  might  be  required  to  pay  by  reason  of  liabilities  of 
the  latter,  on  the  grantor's  account  The  farm  was  then  conveyed  by 
the  surety  to  the  minor,  under  agreement  between  them  and  the  special 
guardian  (who  was  insolvent),  that  it  should  satisfy  the  bond,  and  dis- 
charge the  special  guardian  and  his  sureties  from  liability  thereon.  The 
mortgage  being  afterward  foreclosed,  the  surety  purchased  at  the  fort>* 
closure  sale,  and  went  into  occupation ;  the  minor,  attaining  his  majority, 
elected  to  ratify  the  agreement  and  deed  pursuant  thereto. — Heldf  The 
purchase  by  the  surety  was  voidable  by  the  minor,  when  he  came  of  age. 

The  ratification  by  the  minor,  at  his  mtgority,  did  not,  by  relation  to  the 
time  of  the  conveyance,  cut  off  his  equitable  right,  to  daim  the  purchase 
by  the  surety  as  made  for  his  benefit 

,  This  was  a  motion,  at  General  Term,  for  a  new  trial  upon 
a  case  and  exceptions,  nnder  sub.  1,  §  268  of  the  Code,  as 
amended  in  1867. 

Myron  P.  Stiles  brought  the  action  against  Stephen  and 
Philander  Stiles,  and  Beeman,  demanding  reconveyance  of  a 
farm  of  325  acres  of  land,  in  Ontario  county^  in  Stephen's 
possession,  and,  for  rents  and  profits  thereof ;  or,  failing  that 
relief,  the  sum  of  $3,500,  with  interest.  There  was  a  trial 
before  a  judge  at  Special  Term,  and  the  following  facts 
appeared. 

On  the  14th  June,  1853,  the  County  Court  of  Yates  county 
ordered  a  sale  of  real  estate,  situate  in  that  county,  belonging 
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to  the  plaintiff,  then  about  nine  years  of  age.  Philander 
Stiles,  the  plaintiff's  father,  who,  as  next  friend,  had  peti- 
tioned for  the  sale,  was  appointed  special  guardian,  executed 
tlie  usual  guardian's  bond,  in  which  the  defendants  Stephen 
Stiles  and  Boeman,  joined  as  sureties ;  and.  May  9th,  1854, 
sold  and  conveyed,  under  the  order,  for  $2,000.  The  order 
directed  the  residue  of  the  proceeds,  after  deducting  expenses, 
to  be  put  out  at  interest. 

On  the  8th  January,  1863,  Philander,  being  owner,  con- 
veyed the  farm  in  question,  subject  to  a  mortgage  held  by 
Hobart  College,  to  Stephen,  in  trust,  to  apply  the  rents  and 
profits,  or  the  avails  of  any  sale  thereof,  to  the  payment  of  cer- 
tain debts  owing  by  Philander,  for  most  of  which  Stephen 
was  liable,  as  his  surety,  and  to  reconvey  the  residue. 

.On  the  1st  February,  1863,  the  money  received  by  Phi- 
lander as  special  guardian,  amounted,  with  interest,  to 
about  $3,500,  and  no  portion  of  it  had  been  paid  over. 
An  agreement  was  then*  made  between  the  plaintiff,  still 
ander  age,  Stephen,  and  the  special  guardian,  who  was  insol- 
vent (all  at  this  time  residing  in  Ontario  county),  in  pursuance 
of  which  an  order  was  obtained  from  the  Yates  County  Court, 
directing  the  special  guardian  to  invest  the  plciintiff's  said 
money  in  a  purchase  of  the  farm  held  by  Stephen  in  trust ; 
the  conveyance,  when  made,  was,  by  the  agreement,  to  be 
in  satisfaction  of  the  special  guardian's  bond,  and  of  the  other 
defendants'  liability  thereon,  as  sureties.  The  order  was 
procured  upon  the  joint  application  of  the  plaintiff  and  his 
special  guardian.  A  conveyance  was  made,  in  pursuance  of 
it,  by  Stephen  to  the  plaintiff,  February  6,  1863,  and  Phi- 
lander occupied  and  used  the  farm  by  arrangement  between 
himself  and  plaintiff. 

Default  was  made  in  payment  of  interest  on  the  Hobart 
college  mortgage;  it  was  foreclosed,  and  at  a  sale  made 
under  the  decree,  June  3d,  1864,  Stephen  became  pur- 
diaser,  and  soon  after  took  possession.  After  tlie  sale,  plain- 
tiff attained  his  majority,  and  affirmed  the  agreement  and 
conveyance  to  him    in  pursuance  thereof,  and  demanded 
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posseseion  of  Stephen,  which  was  refased.  Judgment  was 
given  for  the  plaintiff,  directing  such  reconveyance  as  might 
be  necessary,  an  accounting  for  rents  and  profits,  with  just 
allowances  to  defendants,  and  declaring  splaintiff  entitled  to 
possession  of  the  farm. 

M.  O.  Chee^ebro^  for  the  plaintiff. 

Herron  cfe  HvUbeH^  and  H.  B,  Selderhj  for  the  defendant, 
Stephen  Stiles. 

Present — ^E.  D.  Smith,  Dwight  and  Johnson,  JJ. 

By  the  Court — Johnson,  J.  It  must  be  admitted,  I  think, 
that  if  the  defendant  had,  by  virtue  of  the  order  of  the 
County  Court  of  Yates  county,  dated  Feb.  5th,  1863,  and 
his  subsequent  conveyance  of  the  farm  in  said  order  men- 
tioned, to  the  plaintiff,  become  completely  exonerated  and 
discharged  from  all  further  liability  upon  the  bond  executed 
by  him,  as  surety  for  the  plaintiff's  special  guardian ;  and 
also  from  the  trust  under  which  he  had,  before  such  convey- 
ance, held  such  farm,  and  was  from  that  time  under  no  fur- 
ther obligation,  and  owed  no  further  duty  to  the  plaintiff,  his 
purchase  of  the  farm  afterward,  at  the  sale  under  the  fore- 
closure of  the  Hobart  college  mortg^ige,  was  valid,  and  vested 
a  perfect  title  in  himself,  free  from  any  claim  or  liability  to 
account  to  the  plaintiff,  or  any  one  else.  If  his  obligations 
and  duties  had,  before  that  time,  all  been  performed  and 
friMlled,  according  to  law,  both  as  respects  the  bond  and  the 
trust  upon  which  he  held  the  land,  he  was  as  much  at  liberty 
to  purchase  for  himself  as  any  third  person,  and  to  retain  all 
the  benefits  and  advantages  thereof,  as  exclusively  as  though 
he  had,  before  that  time,  been  an  entire  stranger  to  the  plain- 
tiff. This,  I  think,  will  be  found  to  be  the  rule,  in  a  case  of 
this  kind,  according  to  all  the  authorities:  His  former  rela- 
tion, it  is  obvious,  did  not  give  him  any  peculiar  means  of 
information,  nor  had  he  acquired  any  which  was  not  possessed 
by  all  the  other  parties  to  the  transaction. 
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But  I  am  clearly  of  the  opinion  that  he  had  not,  at  the 
time  of  Bnch  sale  and  purchase,  under  the  mortgage  fore- 
closure, ^Ifilled  all  his  obligations  to  the  plaintiff,  and  that 
the  same  ^ere  still  stibsisting '  and  in  force,  and  the  corres* 
ponding  duties  remained  undischarged.  -  The  plaintiff  had 
not,  at  that  time,  attained  his  majority,  and  was  wholly  inca- 
pable, either  of  affirming  or  disaffirming  what  had  been  done 
with  him  or  in  his  behalf.  '  It  was,  then,  wholly  uncertain 
whether  he  would  sanction  the  transaction  or  not ;  and  if  his 
sanction  was  necessary  to  complete  the  performance,  and  sat- 
isfy and  discharge  the  obligation  of  the  bond,  such  hond 
remained  of  force  until  the  sanction  was  given.  If,  however, 
the  order  of  the  County  Court  was  a  valid  order,  the  convey- 
ance having  been  made  in  pursuance  of  it,  I  do  not  see  that 
the  ratification  of  the  transaction  by  the  plaintiff  was  of  any 
importance,  or  that  his  assent  or  dissent  could  affect  the 
matter  in  any  way,  any  more  than  it  could  the  sale  of  his 
land  originally,  under  the  order  of  the  same  court,  in  1868. 
If  the  court  had  jurisdiction,  its  judgment  was  conclusive, 
and  the  order,  when  executed  and  carried  into  full  effect,  was 
a  complete  and  final  dispk>sition  of  the  whole  matter,  binding 
upon  all  the  parties  in  interest,  who  were  before  the  court. 
But  it  seems  to  me  quite  clear  that  the  order  in  question  was 
not  a  valid  order,  and  that  the  court  by  which  it  was  made 
had  no  power  or  jurisdiction  to  make  it.  The  County  Court 
is  a  court  of  special  and  limited  jurisdiction  ;  it  is  the  mere 
creature  of  the  statute,  and  has  no  other  power  than  that 
which  the  statute  has  conferred.  {Frees  v.  Ford^  6  N.  Y.  R., 
176.)  Indeed,  the  statute,  by  which  these  Courts  are  created, 
declares  in  express  terms,  that  they  "  shall  have  no  other 
jurisdiction  than  that  provided  in  the  next  section."  The 
succeeding  section  provides  amongst  otlier  "  special  cases," 
and  gives  the  power  "  for  the  sale,  mortgage,  or  other  disposi- 
tion of  the  real  property  situated  within  the  ccurUy^  of  an 
infant,  or  person  of  unsound  mind."  This  is  all  the  power 
conferred.  It  is  too  plain  for  argument  that  the  power 
which  the  court  undertook  to  exercise  in  granting  the  order 
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ill  question,  was  quite  other,  and  different  from  that  of  sell- 
ing, mortgaging,  or  otherwise  disposing  of  the  lands  of  this 
infant  situated  in  Yates  county.  His  lands  situated  in  that 
county  had  been  sold  ten  years  before,  and  the  proceeds  of 
such  sale  had*  remained,  and  then  were  in  the  hands  of  the 
special  guardian  appointed  for  such  sale.  The  case  shows 
plainly  that  all  the  parties,  the  plaintiff,  the  special  guardian, 
and  his  surety,  the  defendant,  at  the  time  of  the  making  of 
this  order,  resided  in  Ontario  county ;  and  the  order  under- 
takes to  direct,  that  the  special  guardian  shall  invest  the 
moneys  of  the  infant  in  his  hands  in  the  purchase  of  lands, 
situated  in  the  county  of  Ontario,  and  have  them  conveyed 
to  the  infant.  In  other  words,  to  compel  the  infant  to  take 
a  conveyance  of  lands  heavily  encumbered,  situated  in  another 
county,  in  satisfaction  of  the  bond  given  for  his  benefit.  It 
needs  but  a  simple  statement  of  the  matter  to  show  conclu- 
sively that  the  whole  proceeding  was  a  nullity,  and  entirely 
beyond  any  power  conferred  upon  the  court.  No  amount  of 
ingenuity,  or  force  of  reasoning,  can,  as  it  seems  to  me, 
change  this.  It  was  not  land  at  the  time,  but  money  in  the 
special  guardian's  hands.  But  even  if  the  avails  of  the  sale 
in  1853  could  still  be  regarded  as  land  under  the  provision  of 
the  Eevised  Statutes  (2  K.  S.,  195,  §  180),  it  was  not  situatea 
in  Yates  county.  The  infant  and  the  special  guardian,  iia 
has  been  already  said,  were  residents  of  another  county,  and 
the  land  which  was  the  subject  of  the  order  was  also  out  of 
the  county,  and  beyond  the  territorial  jurisdiction  of  the 
court  in  respect  to  infants'  lands.  The  County  Court  had 
exercised  and  exhausted  all  the  power  it  ever  had  on  the  suV 
ject,  when  the  sale  ordered  was  completed,  ten  years  before. 
The  transaction  was  then  complete,  and  the  rights  of  all  the 
parties  fixed.  The  purchaser  became  vested  with  the  title  to 
the  plaintiff's  lands,  and  the  rights  of  the  plaintiff  vested  in 
the  bond  of  the  special  guardian  and  the  sureties  thereto, 
which  the  court  had  ordered  to  be  given  for  his  benefit  and 
security.  The  proceeding,  in  which  the  order  in  question 
was  made,  was  not  the  same  proceeding,  but  a  new,  and 
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original  one,  for  a  diflferent'  object  and  purpose.  It  had  no 
relation  to  the  sale  of  infant  8  lands,  situate  in  Yates  county, 
or  to  mortgaging,  or  otherwise  disposing  of  the  same,  for  he 
had  none  in  that  county.  It  was  for  the  purpose  of  dispo- 
sing of  the  infant's  money  by  converting  it  into  land,  and  of 
compelling  the  infant  to  purchase  land  with  such  fdnds,  by 
way  of  relieving  the  special  guardian,  and  his  sureties,  from 
their  obligation  to  the  infant  upon  their  bond.  This  power, 
as  a  distinct  and  independent  power,  is  not  conferred  by  the 
Code,  and  consequently  not  jJossessed  by  such  courts.  The 
power  to  sell,  mortgage,  or  otherwise  dispose  of  the  real 
estate  of  an  infant,  conferred  upon  these  courts,  includes, 
undoubtedly,  all  incidental  powers  and  use  of  means,  neces- 
sary to  complete  such  sale,  by  transferring  the  title  of  the 
infant  to  the  purchaser,  and  securing  to  the  infant  the  avails 
of  his  interest  in  his  estate.  But,  whatever  is  done  in  this 
respect,  must  obviously  be  done  when  the  parties  and  the 
subject-matter  are  before  the  court,  and  as  part  of  the  pro- 
ceeding to  sell,  or  otherwise  dispose  of  the  infant's  estate. 
The  security  which  the  court  then  deems  necessary  for  the 
infent,  if  given,  or  the  investment  ordered,  if  made,  is  the 
judgment  of  the  court  on  that  question ;  and  such  court  can- 
not afterward  in  another  proceeding,  make  a  new  disposi- 
tion of  the  fund,  any  more  than  a  justice  of  the  peace  can 
modify  or  correct  his  judgment  after  it  has  been  rendered, 
upon  reconsideration,  or  a  new  hearing  in  respect  to  some 
parts  of  it.  The  power  has  been  exercised  and  expended ; 
and  the  jurisdiction  of  the  court  over  the  parties  and  over 
the  subject-matter,  is  at  an  end.  We  are  referred  to  the  69th 
rule  of  court,  as  aifording  some  authority  for  the  proceeding. 
But  I  do  not  see  that  it  helps  the  defendant's  case.  That  rule, 
it  will  be  seen,  refers  to  proceedings  at  the  time  of  the  sale, 
and  prescribes  how  the  avails  shall  be  disposed  of,  as  part  of 
such  proceedings,  while  the  parties  therein  are  yet  before 
the  court.  But  if  it  were  held  to  be  otherwise,  and  to  relate 
as  well  to  future  proceedings,  to  secure  the  funds  of  infants, 
who  are  wards  of  the  court  in  which  the  proceedings  are  had, 
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it  could  make  no  difference,  as  those  rules  only  control 
County  Courts,  so  £ar  as  they  may  apply  to,  and  be  con- 
sistent with,  the  powers  granted  to  such  courts  by  the  statute. 
The  judges,  who  are  authorized  to  make  rules,  cannot  confer 
thereby  powers,  upon  County  Courts,  which  the  statute  has 
not  given  either  in  terms,  or  by  necessary  implication. 

The  power  given  to  the  Court  of  Chancery,  by  the  Revised 
Statutes,  on  the  subject  of  the  conveyance  of  lands  by  infants, 
and  of  the  sale  and  disposition,  of  their  estates,  and  which  is 
now  vested  in  the  Supreme  Court,  has  nothing  to  do  with 
the  power  conferred  upon  the  County  Courts.  The^  powers 
granted  to  the  County  Courts  are  neither  limited  nor  enlarged 
by  the  provisions  of  the  Revised  Statutes.  They  are  simply 
original  powers  confined  within  the  limits  expressed,  and 
wholly  unaffected  by  similar  powers  conferred  by  statute  upon 
other  courts.  {Davis  v.  Spencer^  24  N.  T.  R.,  386.)  The 
plaintiff  was  not  a  ward  of  the  County  Court,  as  the  statute 
has  not  conferred  the  power  of  guardianship  upon  it,  over 
infants  in  such  cases.  These  courts  cannot  take  power  by 
implication,  but  it  must  be  expressly  conferred  in  every 
instance.  By  the  Revised  Statutes  (2  R.  S.,  195,  §  179),  the 
infant  was  made  tlie  ward  of  the  Court  of  Chancery,  from 
the  time  of  the  making  of  the  application  to  the  courts,  for 
the  sale,  so  fer  as  relates  to  the  property,  its  proceeds  and 
income,  but  no  further ;  and  the  court  is  expressly  authorized 
to  make  orders  for  the  application  and  disposition  of  the 
proceeds  of  such  property,  and  for  the  investment  of  the 
surplus  belonging  to  such  infant,  and  to  require  accounts  to 
be  rendered  periodically  by  any  guardian  or  other  person,  who 
may  be  intrusted  with  the  disposition  of  the  income  of  such 
proceeds.  These  powers  have  not  been  given  to  the  County 
Courts,  and  are-  not  embraced  within  the  mere  power  to  sell 
infant's  lands  within  the  county.  To  authorize  a  transfer 
of  title  is  one  thing,  but  to  control  and  administer  the  pro- 
ceeds afterward  as  guardian,  is  quite  another  and  different 
power.  The  former  power  certainly  does  not  include  the 
latter.    The  order  of  the  County  Court  being  void  and  of  no 
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effect,  the  case  stands  simply  upon  the  footing  of  a  voluntary 
arrangement  between  the  parties  for  the  conveyance  of  the 
land  in  question  to  the  plaintiff,  then  an  infant,  in  satisfaction 
of  the  guardian's  bond  to  him,  or  for  his  benefit.  It  did  not 
and  could  not  operate  as  a  satis&ction  of  such  bond,  until  the 
time  arrived  when  the  plaintiff  was  competient  to  accept  and 
ratify,  and  then  only  in  case  he  did  so  accept  and  ratify. 
Then,  and  not  till  then,  was  the  bond  satisfied  and  the  guar- 
dian and  his  sureties  discharged.  Until  that  time,  all  the 
duties  and  obligations  of  the  guardian,  and  of  his  sureties, 
remained  unfulfilled  and  undischarged,  and  the  relation  of 
trustee  and  cestui  que  trust  continued.  Viewed  in  this  light, 
the  rights  of  the  plaintiff  appear  extremely  clear.  The 
defendant's  purchase,  under  the  mortgage  foreclosure,  was 
made  while  this  relation  of  trustee  and  cestui  que  trust 
existed.  He  was  the  surety  of  the  trustee,  and  bound  for  the 
performance,  by  the  latter,  of  all  his  duties  and  obligations 
growing  out  of  the  relation.  The  guardian  was  insolvent,  and 
had  conveyed  this  farm  to  the  defendant  in  trust,  to  indem- 
nify him  against  his  liability  as  such  surety ;  and  the  main 
object,  as  plainly  appears  from  the  evidence,  was,  that  this 
farm  might  be  conveyed  to  the  plaintiff,  in  satis&ction  and 
discharge  of  the  obligation  of  both  the  guardian  and  surety. 
It  was  so  conveyed,  and  the  conveyance  must  and  would  so 
operate,  provided  the  plaintiff  should  sanction  the  transaction 
when  he  should  become  enabled  legally  to  speak  on  the  sub- 
ject. It  was  his  property,  to  all  intents  and  purposes,  at  his 
option  to  retain  it.  Neither  the  defendant  nor  the  special 
guardian  could  take  it  away  from  him,  or  control  it.  It  was 
in  his  hands  a  security  in  equity,  for  the  fulfillment  of  the 
bond  of  his  guardian,  until  he  chose  to  relinquish  it  or  retain 
it  on  becoming  of  fiill  age.  In  this  situation  of  things,  it  is 
clear  enough  that  the  special  guardian  could  not  purchase 
this  farm  at  a  hostile  sale,  for  himself,  and  deprive  his  ward 
of  the  security,  or  of  the  title.  If  he  attempted  to  make  such 
purchase,  in  his  own  right,  the  law  would  not  allow  it,  but 
would  hold  it  to  be  a  purchase  for  the  ward,  if  the  latter 
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choB6  to  take  it^  in  whatever  form  Bnoh  purchase  was  made 
and  eonsnmmated.  The  anthorities  on  the  BUbjeet  ore  so 
nameroufi,  that  I  shall  undertake  to  cite  only  aT^ry  few,  in 
onrr  own  courts :  {EverUon  v.  Tcbppen^  5  Johns.  Ch.  R.,  498 ; 
Torrey  v.  BamJc  of  Orleam,  9  Paige,  «60,  affd.  7  Hill,  260; 
VanEppB  r.  Va/n,  Epp»^  9  Paige,  -238;  dxmpbeH  v.  Johnston^ 
1  Sand.  Ch.,  148 ;  Chapin  v.  Weed,  1  Clark,  464.)  These 
well  settled  principles  apply,  I  think,  in  full  force,  to  the 
defendant,  under  the  circumstances  of  this  case.  He  was  in 
legal  privity  with  the  special  guardian,  and  bound  for  him, 
in  respect  to  the  performance  of  the  original  trust.  He 
received  the  farm  upon  a  trust  from  the  special  guardian^  to 
entble  him  to  discharge  his  obligation.  If  the  pldntiff  had 
disaffirmed  the  transaction  on  arriving' at  his 'majority,  he 
would  have  been  imder  the  necessity  of  conveying  it  back 
to  the  defendant,  to  hold  upon  the  same  trust,  and  by  way 
of  security  for  himself  and  for  theplaintiff.  In  this  condition 
he  could  not  purchase  in  hostility  to  the  rights,  either  of  the' 
special  guardian  or  of  the  plaintiff.  He  oouldnot,  by  his 
•t)wn  act,  affect  either  the  vested  or  the  contingent  rights  of 
•3ither  of  those  parties.  He  was  under  a  double  disability  to' 
b^mefit  himself  in  the  transaction:  '  The  defendant^  trust,  aa 
tik  the  farm,  was  ended  by  tkeoonveyance  to  the  pMntif^  at 
tiie  roqnest  of  the  special  guardian,  only  contingently.  It 
depended  altogether  upon  the  plaintiff^  isubsequant  radfi<^- 
tion.'  His  purchase  was,  therefore^  in  law,  a  purchase  for  the^ 
plaintiff's  benefit^  inasmuch  aa-the  plaontiff  has  elected  td 
keep  the  farm'sad  ratify  the  arrangement^  and  the* conveyance 
to  him.  Even  if  the*  defendant  intended  to  purchase  in  his 
own  right,  and  for  his  own  exdusive  benefit^  the- law  will 
overrule  Hie  intended  wrong,  and. make  it  enbservient  to  the 
ends  of  justice  and  moralityi  It  is  one  of  the  cardinal  offioea 
of  equity,  where  it  has  jurisdictionv  to  compel  men,  even  if 
they  do- not  love  jnstiee^  to  practice  it  in  their  dealings  with 
their  fellow  men.  It  is  claimed,  however,  that  the  plaintiff 
has  deprived  himself  of  the  advantage  of  the  eqiStable'rute, 
by  his  affirmance  of  the  transaction  by  which  the  land  was 
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conveyed  to  him  by  ihe  defendant.  It  is  argued  that  thifi 
ratification  goes  back  to  the  original  transaction,  and  places 
the  parties  in  the  same  situation  in  which  they  would  then 
have  stood,  had  the  plaintiff  been,  at  the  time,  of  full  age ; 
and  the  defendant  must  be  regarded,  in  law,  as  having,  at 
that  time,  been  fully  discharged  from  all  his  obligations  to 
the  plaintiff,  and  all  his  relations  to  him.  This  is  exceedingly 
technical,  when  applied  to  a  case  like  this.  The  deduction 
is  that  the  plaintiff,  when  he  became  of  age,  deliberately 
chose  to  give  the  defendant  all  his  estate,  and  retain  nothing 
for  himself.  This  will  hardly  do,  and  does  not  need  any 
elaborate  answer.  By  ratifying  the  purchase,  he  elected  to 
take  the  title  as  it  was  when  it  first  came  to  him,  with  all  the 
protection  which  the  law  had  given  to  it,  while  in  his  hands, 
with  the  questions  of  acceptance,  and  the  determination  of 
the  defendant's  obligation,  and  of  his  trust,  in  abeyance. 
The  law  had  already  made  the  defendant's  purchase  the 
plaintiff's,  in  case  the  latter  elected  to  keep  the  land.  If 
the  rule  were  otherwise,  it  would  work  the  most  palpable 
injustice,  and  be  a  reproach  to  the  law.  'Unless  the  plaintiff's 
title  can  be  upheld  and  maintained  against  the  defend- 
ant, this  would,  to  use  the  language  of  Lord  Chancellor 
Thublow,  in  the  leading  case  of  J^ox  v.  Mackreth  (2  Bro., 
C.  C,  400),  be  a  transaction  ^^such  as  cannot  be  endured 
out  of  a  court  of  justice ;  and  if  a  court  does  affirm  such 
transactions,  it  cannot  be  the  heart  of  a  judge  which  affirms 
it,  btlt  it  must  be  done  from  a  fear  of  laying  down  such  rules 
as  may  tend  to  make  the  general  transactions  of  mankind 
too  insecure."  No  title  had  vested  in  the  defendant,  by  virtue 
of  his  purchase  at  the  foreclosure  sale,  either  as  against  the 
plaintiff,  or  as  against  Philander  Stiles,  in  equity,  when  the 
time  for  the  election  of  the  plaintiff  had  arrived;  and  cer- 
tainly it  did  not  vest  in  him  by  virtue  of  the  plaintiff's  choice 
to  have  the  land  for  himself.  The  defendant,  by  purchasing 
at  the  foreclosure  sale,  had  either  put  it  out  of  the  power  of 
the  plaintiff  to  affirm  or  disaffirm  the  conveyance  to  him,  at 
his  majority,  and  so  remained  liable  upon  the  bond,  or  he 
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held  nnder  his  purchase,  subject  to  the  plaintiff  ^s  election  to 
affirm  and  take  the  land,  as  he,  the  defendant,  then  held  it. 
His  theory  now  is,  that  he  had  rendered  it  impossible  for  the 
plaintiff  to  disaffirm,  by  taking  ifrom  him  the  subject  of  the 
conveyance,  and  putting  it  out  of  his  power  to  disaffirm  and 
restore ;  but  still  maintains  that  the  plaintiff  might  ratify, 
and  such  ratification  would  have  the  effect  to  cut  off  all  his 
equities,  and  deprive  him  of  all  the  benefits  of  a  ratification. 
But  a  court  of  equity  cannot  fail  to  see  what  the  ratification 
was,  and  that  it  was  intended  by  the  plaintiff  to  be  one  bene- 
ficial to  himself,  and  not  injurious.  That  he  meant  to  have  it 
embrace  all  that  his  special  guardian  and  the  defendant  had 
done  in  his  behalf,  and  to  include  all  the  advantages  the  law  had 
secured  to  him  during  the  period  of  his  incapacity  to  elect. 

Equity  will  thus  construe  his  election,  and  require  him  to 
assume  all  the  additional  burdens  growing  out  of  the  purchase 
at  the  foreclosure  sale,  after  the  defendant  shall  have  accounted 
for  the  benefits  he  has  derived  from  it. 

The  judgment  of  the  Special  Term  is  right,  and  must  be 
affirmed,  with  costs.  

Judgment  affirmed.  ^T^'i 

0lh    88 


John  W.  Smtth  and  Solomon  E.  Smtth,  Bespondents,  v. 

Casoldtb  C.  Allien,  Appellant. 

(Oenbral  Tkbk,  Skvkj^th  Dibtbict,  Jui!n&,  1869.) 

The  promissory  note  of  a  married  woman,  given  for  goods  which  had  been 
purchased  by  her  upon  credit,  for  family  use,  while  her  husband  is  resid- 
ing and  cohabiting  with  her,  and  supporting  his  family,  is  absolutely  void, 
and  has  no  foundation,  either  in  law,  equity,  conscience,  or  good  morals, 
unless  there  is  some  special  agreement  by  which  the  goods  are  sold  to 
the  wife,  for  her  ezclusiye  use,  upon  the  credit  of  her  separate  property, 
and  not  upon  the  credit  of  her  husband. 

A  subsequent  promise  to  pay  such  note,  made  by  the  wife,  after  the  hus- 
band's death,  is  equally  void. 

And  that  the  yendors,  of  their  own  motion,  charged  the  goods  on  theSf 
books  to  the  wife  i)er8onally,  cannot  affect  her  rights. 

The  case  of  ChtOding  y.  Davidaon  (26  N.  Y.,  604),  cited,  and  distinguished. 
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Complaint,  on  a  promissory  note  made  by  the  defendant, 
during  coverture,  for  the  price  of  merchandise  purchased  by 
her,  with  an  allegation  that  the  defendant  had,  after  hei 
husband's  death,  '^  in  consideration  of  the  moral  obligation 
resting  upon  her,''  promised  to  pay  said  debt  and  note.  The 
answer  admits  a  separate  estate,  alleges  coverture,  and  na- 
tives the  usual  circumstances  under  which  a  married  woman's 
promise  to  pay  can  be  enforced;  and  alleges  that  she  gave 
the  note  at  the  request  of  the  plaintiff,  J,  W.  Smith,  on  his 
promise  that  he  would  never  trouble  her. 
.  Que  of  the  plaintiffs  testified  that  he  sold  goods,  ribbons, 
towels,  muslins,  silks,  etc.,  to  the  defendant,  in  1858  and  1859 ; 
that  plaintiffs  charged  these  goods  to  her ;  that,  on  March  7tb, 
1861,  she  settled  the  account,  rejecting  some  items,  for  whicl , 
she  said,  her  husband  was  to  pay,  and  giving  the  note  in  suit 
for  the  balance,  and  also  for  an  old  note  of  $78.61,  dated 
March,  1858 ;  that,  after  her  husband's  death  (May,  1862),  the 
defendant  promised  to  pay  the  note  in  suit ;  that  witness 
considered  the  defendant's  husband  responsible,  at  the  tirjie 
the  goods  were  bought;  that  defendant  and  her  husband 
resided  and  cohabited  together  at  that  tim^ ;  that  witness 
knew  both  of  them,  and  knew  them  as  husband  and  wife,  up 
to  the  time  of  the  husband's  death,  and  did  not  know  at  the 
time  the  goods  were  purchased,  for  whom  they  were.  And 
on  his  cr6ss-examination  he  testified  as  foHbws:  "When 
Mrs.  Allen  bought  these  articles,  do  you  remember  any  con- 
versation that  took  place  between  you  and  her?  No,  sir,  I 
don't.  At.  the  time  these  goods  were  purchased,  was  there 
any  agreement  between  you  and  Mrs.  Allen?  I  do  not 
recollect  any."  Plaintiffs,  read  the  note  in  evidence,  and 
rested,  and  a .  motion  for  a  nonsuit  was  denied. 
•  The  defendant  then,  on  her  own  behalf,  in  addition  to 
testifying  that  the  bill  for  goods  was  originally  made  out  in 
her  husband's  name;  that  she  had  given  the  note,  at  the  solici- 
tation of  Smith,  to  accommodate  him,  and  on  condition  that 
she  should  never  be  called  on  to  pay  it ;  and  that  she  had  not, 
since  her  husband's  death,  promised  to  pay  it;  also  testified : 
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"  This  account  was  for  articles  used  in  the  family.  I  never 
told  Mr.  Smith  or  any  one  else  in  the  store,  that  I  desired 
these  articles  charged  to  me,  or  that  I  would  become  respon- 
sible for  them,  or  any  of  them.  I  never  spoke  to  them  upon 
the  subject." 

Some  further  testimony  was  given  on  plaintiffs'  behalf, 
tending  to  show  an  implied  admission  by  defendant,  that  she 
had  promised,  since  her  husband's  death,  to  pay  the  note. 
But  there  was  no  further  evidence  showing,  or  tending  to 
show,  that  she  had  originally  said,  or  done  anything,  expres- 
sive of  an  intent  to  purchase  the  goods  for  herself,  or  on  the 
credit  of  her  separate  estate. 

Defendant  renewed  the  motion  for  a  nonsuit,  on  the 
grounds,  that,  there  was  no  proof  that  the  goods  were  pur- 
chased for  the  benefit  of  her  separate  estate,  or  that  they 
were  purchased  by  her,  on  the  credit  of  her  separate  estate ; 
and  that  there  was  nothing  for  the  jury  to  pass  upon,  the 
defendant's  testimony  being  substantially  uncontradicted. 

The  court  denied  the  motion,  and  left  it  to  the  jury  to  say, 
1.  Whether  the  defendant  had,  since  her  husband's  death, 
promised  to  pay  the  debt ;  2.  Whether  "  the  credit  for  the 
account  was  given  solely  to  the  wife,"  with  instructions 
that  "  if  the  account  was  contracted  by  her,  upon  her  own 
credit,  and  credit  was  given  to  her  on  that,"  and  if  "  the  note 
was  given  by  her  for  the  purpose  of  creating  an  obligation 
against  her  to  pay  the  account,  then  there  was  sufScient  to 
support  the  alleged  promise "  to  pay  the  note.  The  jury 
found  in  favor  of  plaintiffs  for  the  amount  of  the  note  with 
interest,  and  the  defendant  appealed. 

Bv/rUm  <&  Ten  Eychj  for  the  appellant. 

S.  Baldunnj  for  the  respondents. 

Present — ^E.  D.  Smith,  Dwight  and  Johnson,  JJ. 

Bv  the  Court — Johnson,  J.  After  a  careftil  examination 
of  the  testimony  in  this  case,  and  of  the  pleadings,  I  am 
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clearly  of  tbe  opinion,  that  the  judge  at  the  trial,  should, 
after  the  close  of  the  testimony,  have  nonsuited  the  plaintiffs, 
or  ordered  a  verdict  in  the  defendant's  favor,  as  requested  by 
her  counsel.  Tlie  note  in  question  was  made  up  of  two  items, 
one,  and  by  far  the  largest  portion,  was  a  promissory  note,  held 
by  the  plaintiffs,  on  which  there  was  due  $78.61 ;  and  the 
balance  was  the  amount  of  an  account  composed  of  various 
items  of  merchandise,  which  appears  upon-  its  face  to  be  an 
account  in  favor  of  the  plaintiffs  against  the  defendant. 
Whose  promissory  note  was  this  which  entered  into  and  formed 
so  large  a  part  of  the  note  in  question  ?  The  defendant 
alleged  that  it  was  a  note  made  by  her  husband.  The 
plaintiff,  John  W.  Smith,  who  was  the  only  witness  in  behalf 
of  the  plaintiffs,  in  regard  to  the  transactions  out  of  which 
the  note  sprung,  and  the  consideration  thereof,  on  his  cross- 
examination,  by  defendant's  counsel,  was  asked,  whether  this 
note  on  which  the  $78.61  was  due,  and  which  entered  into 
the  note  in  question,  was  not  the  note  of  the  defendant's 
husband,  given  by  him  for  goods  he  had  purchased.  His 
answer  was :  "  I  do  not  recollect  how  that  is ;  my  impression 
is,  it  was  her  note,  but  I  am  not  positive  of  that."  The 
defendant,  on  the  contrary,  testified  positively  and  unequivo- 
cally, that  that  note  was  one  which  had  been  given  by  her 
husband  to  the  plaintiffs,  and  was  his  debt ;  and  that  at  the 
time  she  gave  the  note  in  question,  it  was  delivered  to  her  by 
the  plaintiffs,  and  that  she  then  had  it  in  her  possession  at 
her  house.  So  far  as  this  item  is  concerned,  which  forms 
nearly  two-thirds  of  the  entire  note  in  question,  there  is  cer- 
tainly no  conflict  of  evidence.  The  plaintiff  has  forgotten 
how  the  fact  was,  and  the  defendant  has  not,  but  testifies 
positively  how  it  was.  Upon  the  evidence,  therefore,  so 
much  of  the  note  in  question,  was  indisputably  for  the  debt 
of  the  defendant's  husband.  In  regard  to  the  account  which 
formed  the  smaller  portion  of  the  note,  the  testimony,  on  the 
part  of  the  plaintiff,  fails  entii^ly  to  prove  that  the  goods 
therein  named,  were  purchased  by  the  defendant  for  herself, 
or  on  her  own  account,  or  that  there  was  ever  any  agreement 
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between  the  plaintiffs  and  the  defendant,  that  they  should  be 
charged  to  her.  The  plaintiff,  John  W.  Smith,  expressly 
testifies  that,  at  the  time  the  goods  were  purchased,  he  did 
not  know  for  whom  they  were  purchased.  He  also  testifies, 
that,  at  the  time  the  goods  were  purchased,  he  does  not  recol- 
lect any  conversation  between  the  plaintiffs  and  the  defend- 
ant on  the  subject,  nor  any  agreement  between  them.  The 
defendant,  upon  these  questions,  testifies  positively,  that  the 
goods  in  the  account,  were  purchased  for  the  use  of  the 
family,  and  upon  her  husband's  credit ;  that  she  had  no  por- 
tion of  them  herself,  unless  perhaps  one  small  item,  and  that 
she  never  bargained  for  them  on  her  own  account  or  credit, 
and  never  authorized  the  plaintiffs  to  charge  them  to 
her,  or  consented  that  they  should  so  charge  them.  And  in 
reference  to  this  same  account,  the  defendant  also  testifies, 
that  it  had  once  been  made  out  against  her  husband,  and  left 
at  their  house  by  the  plaintiffs,  and  that  in  the  account  so 
rcjndered,  the  items  were  all  charged  to  him.  The  plaintiff, 
TV  ho  testifies,  at  first  denies  that  the  account  was  so  made  out 
a^id  presented,  but  finally  admits  that  he  cannot  say  it  was  not 
e-D  done.  But  however  the  fact  may  be  in  this  particular,  it  is 
entirely  clear  and  imcontradicted  that  the  goods  were  never 
sold  upon  her  credit,  or  to  her,  and  there  was  never  any  bargain 
to  that  effect  between  the  parties.  There  was  no  agreement, 
according  to  the  plaintiffs'  own  showing,  between  the  parties, 
that  the  defendant  should  purchase  the  goods  on  her  own 
account,  and  pay  for  them  herself,  and  that  they  should  be 
charged  to  her.  There  was,  therefore,  nothing  to  submit  to 
the  jury,  on  the  question  of  a  separate  purchase  by  the 
defendant  on  her  own  account  and  credit.  The  evidence  on 
that  question  was  all  one  way.  If  the  plaintiffs  charged 
them  in  fact  to  the  defendant,  they  did  it,  so  far  as  appears 
from  the  evidence,  of  their  own  motion,  which  could  not 
affect  the  defendant's  rights.  Goods  purchased  by  the  wife 
upon  credit  for  family  use,  are  the  goods  of  the  husband,  and 
the  Imsband,  and  not  the  wife,  is  liable  to  pay  for  them,  imless 
there  is  some  special  agreeflient  between  the  parties,  by  which 
Lansing  —  Vol,  L        14 
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they  are  sold  to  the  wife  for  her  exclusive  use,  and  upon  the 
credit  of  her  separate  property,  and  not  upon  the  credit  of 
the  husband.  In  the  latter  case  it  may  be  that  the  title  would 
vest  in  the  wife,  and,  she  alone  would  be  entitled  to  use  and 
control  the  property ;  but  that  is  not  the  case  here,  upon  the 
undisputed  evidence.  The  note,  therefore,  having  been  given 
for  the  debt  of  the  husband,  in  his  lifetime,  and  while  he  was 
providing  for;  his  family,  was  utterly  without  consideration, 
and  void,  ,  It  was  a  promise  to  pay  demands  against  another, 
which  she  was  under  no  legal,  equitable  or  moral  obligation 
to  pay.  Neither  conscience  nor  good  morals  required  her  to 
assume  these  debts,  and  provide  for  their  payment.  Indepei  r- 
dent,  wholly,  of  the  disability  of  coverture,  she  was  not,  ar.d 
could  not  have  been  made  liable  to  the  plaintiffs,  previous  <o 
the  giving  of  the  note  in  question.  Unless,  therefore,  site 
became  legally,  liable,  upon  the  sole  ground  of  her  promise, 
after  the  decease  of  her  husband,  to  pay  that  note,  this  action 
cannot  be  maintained.  The  jury  haye  found,  upon  the  evi- 
deuce,  that  such  a  promise  was  made  by  the  defendant. .  This 
finding  is  against  the  weight  of  evidence,  as  will  be  seen  by 
looking  at  the  plaintiffs'  testimony,  and  comparing  it  wivh 
that  ,of  the  defendant.  The  plaintiff  does  testify,  in  general 
terms,  that  at  some  time  after  the  death  of  her  husband,  the 
defendant  promised  to  pay  the  note  ;  but  he  is  unable  to 
recollect  or  to  state  any  time  or  place,  or  to  give  any  conver- 
sation between  them  on  the  subject.  His  testimony  is  vague 
and  indefinite.  On  the  other  hand,  the  defendant  testifies, 
positively  and  certainly,  that  she  never  made  any  such 
promise  after  her  husband's  decease  ;  that  she  had  been 
advised  in  regard  to  her  rights  upon  the  subject,  and  at  all 
times  refused  to  have  any  conversation  with  the  plaintiff, 
or  either  of  them,  upon  the  subject  of  paying  the  note. 
But  the  question,  if  it  was  material,  was  properly  sub- 
mitted to  the  jury,  and  the  verdict  is  not,  perhaps,  so  entirely, 
or  so  decidedly  without  evidence  to  support  it  as  to  jus- 
tify the  court  in  interfering  with  the  judgment  on  that 
ground.     It  must  be  taken  as  a  fact,  therefore,  that  the 
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defendant  did  promise  to  pay  the  note  after  her  husband's 
death.  But  I  am  of  the  opinion  that  thiB  promise,  under  the 
facts  of  this  case,  was  not  binding  upon  the  defendant,  and 
had  no  validity  in  law.  The  books  will,  I  think,  be  searched 
in  vain  for  any  case  where  a  promise  to  pay  a  demand  exist- 
ing against  a  husband  only,  made  by  his  widow  after  his 
death,  has  been  held  a  binding  promise.  The  case  of  GouLd- 
ing  v.  Dcmdson  (26  N.  T.  R.,  604),  is  relied  upon  by  the 
plaintiffs'  counsel  to  sustain  this  promise.  But  that  case, 
affords  to  the  plainti^'  claim,  in  this  action,  no  support 
whatever.  In  that  case  the  defendant,  who  was  a  married 
woman,  was  carrying  on  business  in  her  own  name,  and  on 
her  own  account  purchased  goods  in  the  line  of  her  business 
without  disclosing  the  fact  of  her  coverture,  the  seller  being 
ignorant  of  such  fact.  She  gave  at  the  time,  her  promisory 
note  for  the  amount  of  the  purchase,  and  used  the  goods  so 
purchased  in  her  business,  and  had  the  exclusive  use  and 
benefit  of  the  same.  This,  it  was  held,  was  a  sufficient  con- 
sideration to  support  her  promise  to  pay  the  note  made,  after 
the  death  of  the  husband.  The  case  turned  entirely  upon 
the  gromid  that  she  had  made  the  purchase,  in  her  own 
name,  holding  herself  out  as  ^femme  soley  and  had  used  the 
goods  in  her  separate  business,  and  had  the  sole  and  exclusive 
benefit  of  the  purchase  so  made.  Two  of  the  judges  express 
the  opinion,  that  the  title  to  the  goods,  under  the  circum- 
stances of  the  ease,  vested  in  the  defendant  at  the  time  of 
the  purchase,  and  not  in  the  husband ;  and  that  the  latter 
never  became  liable  to  pay  for  them.  There  was  nothing  in 
that  case,  but  the  mere  fact  of  coverture,  which  prevented 
the  legal  liability  attaching  to  her  for  the  consideration  of 
her  notes  the  moment  her  purchases  were  completed.  Not 
80  here.  The  defendant  was  never  liable  for  the  considera- 
tion, upon  which  this  note  is  foimded.  All  there  is,  consists 
in  her  promise  to  pay  the  debt,  of  her  husband,  in  the  form 
of  a  promissory  note,  made  while  he  was  living  and  cohabit- 
ing with  her,  and  supporting  his  family,  and  her  promise  to 
pay  such  note  after  his  death.    The  note,  when  it  was  given, 
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was  absolutely  void,  having  no  foundation  either  in  law, 
equity,  conscience,  or  good  morals;  and  the  subsequent 
promise  to  pay  such  note,  was  equally  void.  {LitileJUld  v. 
Shee,  2  Barn.  &  Ad.,  811 ;  22  E.  C.  L.,  187 ;  Meyer  v.  Hawarih^ 
8  A.  &  E.,  4:67 ;  WaCldm  v.  Eahtead,  2  Sand.  S.  C,  311.) 
None  of  these  cases  are  overruled  or  questioned  in  Govlding 
V.  Damd%on^  sujpra^  but  are  conceded  to  be  good  law.  The 
promise  to  pay  the  note  by  the  defendant  after  the  death  of 
her  husband  was  wholly  immaterial  as  a  fact  in  the  case,  in 
view  of  the  other  facts  which  were  undisputed. 

The  learned  justice  should,  therefore,  at  the  close  of  the 
evidence,  have  nonsuited  the  plaintiff,  or  directed  the  jury  to 
find  a  verdict  in  favor  of  the  defendant.  The  judgment 
must  therefore  be  reversed,  and  a  new  trial  ordered  with 
costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 


Spebby  Owen,  Appellant,  v.  The  New  Tobk  Centbal  Bail- 

BOAD  Company,  Respondent. 

(Gbnebal  Tebm,  Seventh  Dibtbict,  June,  1899.) 

An  employee,  who  contracts  for  the  performance  of  hazardous  duties, 
aasmnes  such  riska  as  are  hicident  to  their  discharge,  fh>m  caoses  open 
and  obvious,  the  dangerous  character  of  which  he  has  had  opportunity 
to  ascertain.    SeimJt^, 

A  brakeman,  in  the  employ  of  a  railroad  company,  while  dischaiging  duties 
in  the  line  of  his  employment,  upon  the  roof  of  a  freight  car,  was  carried 
against  a  highway  bridge,  and  sustained  injuries,  for  which  he  brought 
an  action  against  his  employer.  The  bridge  was  some  three  and  a  half 
feet  higher  than  the  top  of  the  highest  freight  car  in  use  by  the  company, 
and  had  so  remained  for  many  years,  and  since  the  construction  of  the 
railway.  The  brakeman  had  entered  into  the  employment  of  the  company 
with  knowledge  of  the  position  and  height  of  the  bridge,  and  he  had  had 
opportunity  of  informing  himself  as  to  its  continuance  in  the  same  posi- 
tion.— EiiM^  that  the  plaintiff  should  have  been  nonsuited,  the  danger  from 
the  bridge  being  clearly  incident  to  the  labor  he  undertook  to  perform. 

In  view  of  the  brakeman's  knowledge  as  to  the  bridge,  his  omission  to  avoid 
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the  accident,  by  stooping,  was  such  want  of  ordinary  care  and  caution  aa 
would  have  defeated  his  action,  if  otherwise  maintainable. 
Haying  assumed  the  risk  of  injury  to  his  i>erson,  from  the  bridge,  evidence 
ofibred  by  him  upon  the  trial,  tending  to  show  its  dangerous  character, 
was  properly  excluded. 

Owen  sued  the  railroad  company,  claiming  damages  for 
injuries  received  while  in  its  employ  as  brakeman.  It 
appeared  that  Owen,  who  had,  two  years  previously,  been  in 
the  service  of  the  company  for  several  months,  as  brakeman 
on  freight  trains  between  Rochester  and  Syracuse,  was,  in 
August,  1864,  re-employed  to  act  in  that  capacity  between 
the  same  points.  In  September,  succeeding  his  re-employ- 
ment, while  upon  the  roof  of  a  freight  car  in  a  train  moving 
upon  his  route,  he  was  brought  in  contact  with  a  road  bridge 
crossing  over  the  track,  and  sustained  the  injuries,  on  account 
of  which  the  action  was  brought. 

The  bridge  was  shown  to  be  three  feet  and  seven  inches 
above  the  top  of  the  highest  freight  car  in  use  by  the  com* 
pany,  to  have  been  so  built  originally,  and  to  have  remained 
in  such  position  since  the  construction  of  the  railway,  a 
j>eriod  of  twenty-five  years  previous  to  the  accident. 

The  plaintiff's  particular  duties  were  with  reference  to 
the  brakes  of  the  "coach"  attached  to  the  train,  and 
did  not  call  him  on  the  roofs  of  the  cars,  but  it  was  his 
general  duty  to  act  xmder  the  direction  of  the  conductor ; 
and  he  testified  that  he  was  acting,  at  the  time  of  the 
accident,  under  such  direction,  that  he  was  engaged  in  fixing 
the  brakes,  that  the  day  was  foggy,  and  the  engine,  which 
burned  coal,  gave  forth  a  good  deal  of  smoke,  and  he  did  not 
observe  his  approach  to  the  bridge.  He  also  testified,  upon 
cross-examination,  that  when  he  entered  the  company's 
employment  the  last  time,  he  knew  the  position  of  the  bridges 
on  the  route  mentioned,  and  was  aware  that  the  bridge  in 
question  was  a  low  bridge.  He  offered  to  prove  that  twelve 
years  previously  to  the  accident  to  himself,  a  brakeman  had 
been  killed  xmder  like  circumstances  at  the  same  bridge,  and 
that  others  had  been  seriously  injured  on   account  of  it : 
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also  the  expense  and  practicability  of  raising  the  bridge. 

The  defendant  objecting  to  the  eyidence  as  immaterial^  it  I 

was  excluded^  and  plaintiff  excepted.    When  the  plaintiff  ^ 

rested,  defendant  moved  for  a  nonsuit,  which  was  refused, 

and  defendant  excepted.      Exceptions  were  afterward  taken 

by  the  plaintiff  to  the  judge'd  charge  to  the  jnry,  and  this 

appeal  was  from  an  order  denying  the  plaintiflis*  motion  for 

a  new  trial  npon  a  case  and  exceptions. 

Quincey  Van  Voorhies^  for  the  appellant. 
8.  T.  FairchUd^  for  the  respondents. 

Present — ^E.  D.  Smtth,  Dwight  and  Johnson,  J  J. 

By  the  Court — Johnson,  J.  If  the  learned  justice,  before 
whom  this  cause  was  tried,  conmiitted  any  error  in  disposing 
of  it  at  the  trial,  it  was  not  an  error  of  which  the  plaintiff 
can  complain.  He  should,  undoubtedly,  at  the  close  of  the 
evidence,  have  nonsuited  the  plaintiff,  or  ordered  the  jury 
to  find  a  verdict  for  the  defendant,  as  requested.  The  risk 
of  injury,  by  means  of  the  passage  of  the  timin  of  cars  under 
the  bridge  in  question,  must  be  held  to  have  been  assumed 
by  the  plaintiff,  when  he  entered  the  defendant's  service  as  a 
brakeman  on  the  train.  He  had  b6en  in  the*  defendant's 
employ  in  the  same  capacity,  and  upon  the  same  train,  before 
the  present  employment  for  a  year  or  more,  at  which  time 
he  had  passed  daily  under  this  same  bridge,  which  has  been 
at  its  present  height  ever  since  the  road  was  constructed. 
The  danger  was  open  and  obvious,  and  within  the  plaintiff's 
personal  knowledge,  at  the  time  he  entered  the  defendant's 
service  the  last  time.  It  was  a  danger  clearly  incident  to  the 
service  he  undertook  to  perform.  He  knew,  as  well  as  his 
employer,  the  perils  of  the  business,  at  least  as  respects  the 
bridge  in  question,  and  the  law  will  imply  that  he  assumed 
the  risk  of  personal  injury.  {JShermcmY.  The  Rochester  and 
Syracuse  i?.  i?.  Co,^  17  N.  T.  E.,  153,  and  cases  there  cited ; 
Faulhn^  v.  The  Erie  R.  R.  Co.^  49  Barb.,  824.)    Citations 
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uiight  be  multiplied  to  any  extent,  but  it  is  unnecessary. 
The  decision  in  the  case  of  Wam&r  v.  The  Erie  JS,  JS. 
(49  id.,  568)j  has  been  overruled  by  the  Court  of  Appeals. 
(8.  C.  39  N.  T.  R,  4:68.)    The  rule  is  well  settled: 

But  if  the  rule  were  otherwise,  upon  the  evidence  in  this 
case,  the  plaintiff  was  not  entitled  to  recover  upon  another 
ground.  The  injury  was  caused  by  his  own  negligence.  He 
admits  that  he  knew  this  was  a  low  bridge,  and  he  must  have 
knowTi  that  he  could  not  pass  imder  it  while  on  the  top  of 
the  cars  without  injury,  unless  he  stooped  or  lowered  his 
person  sufficiently  to  avoid  a  collision.  He  might  tave 
avoided  all  injury  by  the  exercise  of  the  most  ordinary  care 
and  caution.  In  this  view  of  the  case,  the  objections  taken 
to  the  charge  are  of  no  moment.  It  answers,  also,  the 
exception  to  the  ruling,  excluding  the  evidence  offered 
by  the  plaintiff,  that  other  persons  had  been  killed  at  the 
same  crossing.  That  evidence  was  wholly  immaterial,  if 
the  plaintiff  took  upon  himself  the  risk  of  injury  to  his  per- 
son from  that  structure,  as  he  undoubtedly  did.  The  order 
denying  a  new^trial  must  therefore  be  affirmed,  and  judgment 
ordered  upon  the  verdict. 

Order  affirmed. 


SSETEOA  BUBNAP  V.   JeSSB  B.   LoSET. 

(GEznERAii  Tebm,  Setsnth  Distbict,  JimB,  1809.) 

It  was  corenanted  in  a  submission  to  arbitration,  executed  between  two 
parties,  to  a  sole  arbitrator,  that  they  would  keep  and  perform  the  award, 
provided  it  should  be  made  in  writing,  under  his  hand, "  and  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of  them  as  shall  desire 
the  same,''  on  or  before  a  certain  day.  After  hearing  had  thereunder,  the 
arbitrator  drew  up  his  award,  and,  on  the  day  preceding  that  named  in 
the  submission,  delivered  a  signed  copy  to  the  prevailing  party,  retaining 
in  his  possession  his  unsigned  draft  on^.  On  the  next  day,  the  other 
party,  knowing  of  the  award  and  its  amount,  called  on  the  arbitrator, 
talked  with  hiqi  about  it,  made  no  request  for  the  award,  or  that  a 
counterpart  should  be  made  and  delivered  to  him ;  but,  after  the  specified 
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day,  demanded  a  copy.  The  arbitrator  offered  to  sign  and  deliver  to  him 
the  draft,  which  was  refVised. — Hdd,  in  an  action  by  an  assignee  of  the 
award,  against  the  nnsuccessfnl  party  therein,  that  the  right  of  the  latter 
(the  defendant)  to  insist  on  formal  deliyery,  had,  under  the  drcumstances, 
been  waived,  and  the  award  was  valid. 

That  the  defendant  was  bound,  by  the  terms  of  the  submission,  to  make 
known  to  the  arbitrator  a  desire  to  have  the  award  delivered  to  him 
before  the  time  for  its  making  and  delivery  had  expired,  and  could  not 
defeat  it  by  showing  that  if  he  had  done  so  it  would  not  have  been 
ready  for  him. 

When  a  stamped  instrument  is  shovm  to  have  been  without  stamp  at  its 
delivery,  and  it  does  not  appear  that  the  omission  was  with  intent  to 
defraud  the  revenue,  it  will  be  presumed  to  have  been  lawfully  stamped. 
Per  JoHKSON,  J. 

This  was  an  action  upon  the  award  of  a  sole  arbitrate ;, 
under  a  submission  executed  between  two  parties.  Plaintiff 
was  an  assignee  of  the  prevailing  party.  The  submission  wta 
in  writing,  dated  February  22d,  1867,  covering  all  matters 
in  controversy  between  the  parties,  and  contained  a  mutu:U 
covenant  to  be  bound  by  the  award,  with  a  proviso  as  follows : 
"  Provided,  however,  that  the  said  award  be  made  in  writ- 
ing, under  the  hand  of  the  said  arbitrator,  and  ready  to  be 
delivered  to  the  said  parties  in  diflference,  or  such  of  them  as 
shall  desire  the  same,  on  or  before  the  5th  day  of  March." 
The  defendant  claimed  a  failure  of  the  arbitrator  to  conform 
to  the  condition  named,  and  moved  for  a  nonsuit,  upon  the 
grounds  that  the  award  was  not  made  and  ready  to  be 
delivered  to  the  parties  by  the  day  named  in  the  submission ; 
and  that  the  award  was  not  stamped  until  after  the  whole 
proceedings  were  completed.  A  nonsuit  was  refused,  and  a 
verdict  directed  for  plaintiff,  subject  to  opinion  at  General 
Term.  The  remaining  facts  are  stated  in  the  opinion  of  the 
court. 

Z.  B.  ProctoTy  for  the  plaintiff. 
D.  W.  NoyeBy  for  the  defendant. 

E^resent — E.  D.  Smiih,  Dwight  and'JoHNSON^  JJ. 

By  the  Court — Johnsoi^,  J.     The  case  com6s  before  us  on 
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a  motion  for  judgment  upon  a  verdict  ordered  at  the  circuit, 
subject  to  the  opinion  of  the  court  at  General  Term.  The 
case,  as  it  is  made  up,  contains  a  single  exception  to  the 
ruling  of  the  jndge,  in  admitting  evidence  against  the 
defendant's  objection.  This  exception,  however,  the  defend- 
ant's counsel  consents  to  waive,  in  order  that  the  case  may 
be  heard  and  determined  in  this  form,  upon  the  merits. 

There  is  no  conflict  of  evidence  or  dispute  as  to  the  facts. 
The  only  question  is,  whether  the  award,  on  which  the  action 
is  brought,  is  not  invalid  upon  the  admitted  facts  of  the  case. 
By  the  terms  of  the  submission,  the  award  was  to  be  made 
in  writing,  under  the  hand  of  the  arbitrator,  "  and  ready  to 
be  delivered  to  the  said  parties  in  difference,  or  such  of  them 
as  shall  desire  the  same,  on  or  before  the  5th  day  of  March." 

The  arbitrator  heard  the  proofs  and  allegations  of  the 
parties  at  the  time  appointed,  and  on  the  4rth  of  March  drew 
up  his  award,  in  writing,  and  from  the  original  draft  made  a 
copy  or  coxmterpart,  which  he  signed  and  delivered  to  the 
plaintiff's  assignor,  who  was  the  successful  party,  on  the 
morning  of  that  day,  retaining  the  original  draft  in  his  pos- 
session, without  being  signed  by  him. 

The  award  having  been  thus  delivered  and  published,  the 
defendant,  who  appears  to  have  heard  of  it,  called,  on  the 
afternoon  of  the  same  day,  upon  the  arbitrator,  and  was  then 
informed  what  the  award  was,  and  had  a  conversation  with 
the  arbitrator  on  the  subject ;  but  did  not,  so  far  as  appears, 
ask  or  require  that  such  award,  or  a  counterpart  thereof, 
should  be  made  for  him  or  delivered  to  him.  On  the  day 
but  one  after  this,  and  on  the  6th  of  March,  the  defendant 
again  called  upon  the  arbitrator,  and  then  demanded  a  copy 
of  the  award.  The  arbitrator  was  not  then  at  his  house,  but 
a  few  rods  distant.  The  arbitrator  told  him  he  had  none  for 
him,  but  had  one  for  his  own  use ;  and  if  the  defendant  would 
go  to  the  house  with  him,  he  would  give  him  that.  The 
defendant  replied  that  he  did  not  want  it,  and  asked  whether 
one  would  have  been  ready  for  him  if  he  had  called  on  the 
4th  or  5th.    To  this  the  arbitrator  replied,  that  there  would 
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not  have  been  any  other  than  tiie  one  he  then  had.  On  that 
occasion  the  defendant  informed  the  arbitrator  that  he  had 
been,  the  day  before,  and  taken  oonnsel  on  the  Bvbjeet,  and 
intimated  that  he  oonld  get  rid' of  tiie  award. 

Upon  this  state  of  facts,  the  question  is  raised^  and  oiged 
by  the  defendant's  conn^el,  with  much  earnestness  asid  appar- 
ent confidence  that  the  award 'is  void,  for  the  reason  that 
the  arbitrator  did  net  have,  either  on  the  4th,  or  5th  of 
March,  a  counterpart  of  his  award  made  out  and  signed,  and 
ready  for  delivery  to  the  defendant  in  case  he  had  called  for  it. 
I  do  not  think  this  position  can  be  maintained.  >  It  would  be 
*  straining  the  terms  and  true  import  of  the  submission.  The 
arbitrator  was  not  required  by  the  submission  to  have  an 
award  made  and  signed,  and  ready  for  delivery  to  any  party 
who  did  not  "desire  the  same."  The  defendant  evidentiv 
did  not,  or  he  would  have  asked  for  it  on  the  4th,  at  hid 
interview  with  the  arbitrator,  or  on  the  next  day,  which  was 
the  last,  for  delivering  the  award  to  either  party  desiring  the 
«ame.  His  desire  was  plainly  bom  of  the  knowledge  he 
locquired  afterward,  from  his  counsel^  that  possibly  he  might 
have  defeated  the  award  against  him  altogether  liad  he 
demanded,  or  expressed  his  desire,  that  the  award,  or  its 
counterpart  should  be  delivered  to  him  on  the  4th,  or  6th 
of  March.  At  all '  events,  his  desire  did  not  manifest  itself 
until  after  this  information ;  and  it  may  be  presumed  that  it 
increased  in  fervor,  and  intensity,  from  that  time.  Especially 
if  it  should  turn  out,  that  no  coxmterpart  had  been  prepared 
to  meet  and  satisfy  his  demand,  had  he  made  it.  This  was 
palpably  an  after  thought,  and  altogether  too  late;  He  had 
clearly  waived  his;  right  by  not  applying  in  time.  What 
^^  might  have  been "  is  not  equal  in  law  to  what  actually 
happened.  The  case  of  PerMns  v.  Wing  (10  Johns.,  143), 
is,  I  think,  decisive  of  this  case.  In  that  case,  as  in  tiii%  t^e 
defendant  called  on  the  arbitrators-  for  the  award  within  a 
few  days  after  it  was  to  have  been  delivered,  and  had,  in 
fact,  been  delivered  to  the  sticcessftil  party,  and  the  court 
held  it  was  too  late;  and  that  by  not  demanding  the  written 
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award  whea  it  was  delivered  to  the  sTseoesBful  party,  or  giv- 
ing notice  that  he  desired  it,  he  had  aoquiesced  in  that  Mode 
of  publication  and  deliveiy,  and  waived  the-  nccesetfy  of  a 
deliveiy  more  formaL 

-  The  sabmifiBion  in  that  ease  was  liker  the  one  here^i  sequu^ 
ing  lihe  arbitrators  to  have  the  award  in  writings  under  their 
hands,  ready  to  be  delivered  to  the  partieain  difference,  ^^or 
any  of  them  requiring  the  same  "  on  or  before,  a  certain  day. 
In  Buck  V.  WadmoorUi  (1  Hill,  ^1),  cited  by  the  d^ndant'cf 
counsel,  the  award  was,  by  the  terms  of  the  submission,^  to  be 
in  writing,  "  and  ready  to  be  delivered  to  the  said  parties,'* 
by  a  certain  day  named,  omitting  the  clause,  :^^  or  either  of 
them  desiring  the  same."  .In  the  latter  case,  too,  the  defend* 
ant,  who  was  the  defeated  party,  sent  his  agent  for 'the  award 
on  the  da;^  named,  as  he  had  given  notice  to  the  arbitrators 
he  should  do. '  The  aii>itrators  had  made  none  for  him,  ^and 
refused  to  deliver  the  one  they  had  made  for  the  successfiil 
party,  to  the  agent.  The  agent  examined  the  award,  and 
returned  it  to  the  arbitnttors,  who  had  it  for  delivery,  but  did 
not  waive  &e  defendant's  eight  to  a  couuaterpart.  •  Theeourt 
held  that  the  award  waa  void,- because- it  was  not  ready  for  the 
parties,  according  to  the  terms  of  thesubnussion,  the  defend- 
ant having  demanded,  it  in:timey  and  done.iiothing  ttOiwaive 
his  right.  This  is  a  different  case,  both  as  to  the  terms  of 
Ae  submission  and  the  subsequent  faets.       .  : 

But  again,  on  the  6th,  the  dsy  after  the  time  fordeliTsery  by 
the  terms  of  the  submission  had  expired^  the  defendant  only 
Qalled  for  a.i3opy  of  the  a,w4rd,*  and  when  heibnnd  he  oould 
have  a  copy,  or  the  original,  ^whieh  .is  the  same  .:for  this  pur<^ 
pose,  declined  to  take  it.  This  shows  •  plainly,  that  the 
defendant  did  not,  in  &ct,  then  desire  the  award,>but  only 
wished  to  ascertain,  whether  one  had>  been  t  made  oat  in  due 
form,  so  that  he  might  have  had  it,  had  he  manilested  to  the 
arbitrator  his  desire  for  it,  on  the  4th  or  j5th.  But  by  the 
very  terms  and  plain  meaning  and  intention  of  the  sub* 
xpission,  he  was  not  tfititled  to  the  award,  or  to  have  one 
prepared  for  him  even,  unless  he  '^  desired  the  same,"  and 
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expressed  that  desire  to  the  arbitrator^  before  the  time  for 
the  making  and  delivery  to  him  had  expired.  He  could  not 
lie  by  in  silence,  xmtil  the  time  had  passed,  and  then  defeat 
the  award  delivered  in  dne  time  to  the  other  party,  by 
demanding  a  copy,  or  by  showing  that  none  had  been  pre- 
pared in  due  form  for  delivery,  in  case  he  had  required  it. 

No  court  could  decently  allow  a  mere  artifice  of  that  kind, 
to  defeat  the  substantial  ends  of  justice,  in  a  case  like  this, 
where  the  award  was,  in  fact,  made  in  due  form  and  delivered 
to  the  successful  party,  in  due  time,  to  the  knowledge  of  the 
other  party. 

The  other  ground  urged  by  the  defendant  for  a  nonsuit, 
at  the  trial,  and  which  is  renewed  here,  to  wit.,  that  the 
award  was  not  stamped  with  a  United  States  revenue  stamp, 
when  it  was  delivered  to  the  plaintiff,  and  is  therefore  void, 
is  of  no  force.  It  had  such  stamp  upon  it  when  produced 
and  proved  upon  the  trial,  and  there  is  nothing  in  the  evi- 
dence to  show  that  the  stamp  was  omitted  at  the  time  of  the 
delivery,  with  any  intent  to  defraud  the  revenue  laws ;  it  was 
simply  omitted  at  the  time,  because  the  ai^bitrator  had  no 
such  stamp  at  the  time,  and  was  not  certain  that  one  was 
necessary.  The  presumption  is,  that  the  plaintiff  himself 
was  advised  or  deemed  such  stamp  necessary,  and  caused  it 
to  be  affixed  and  canceled.  If  it  were  necessary,  the  court 
might  infer,  from  the  evidence,  that  the  arbitrator  authorized 
it  to  be  done,  if  found  to  be  necessary.  The  award  is  not 
invalid  on  that  ground.  (  Vorebeck  v.  JRoey  50  Barb.,  302.) 
But  this  is  not  insisted  upon  in  the  defendant's  printed  points, 
and  I  am  inclined  to  the  opinion  that  no  stamp  was  necessary 
upon  the  award.  It  certainly  does  not  harm  the  award.  It 
is  objected,  in  the  defendant's  printed  points,  that  the  sub- 
mission was  not  stamped  when  it  was  executed  and  delivered. 
'No  such  objection  was  raised  at  the  trial,  and  it  cannot  be 
taken  now.  It  had  a  proper  stamp  upon  it,  regularly  can- 
celed, at  the  trial,  and  was  put  in  evidence  without  objection. 
Had  the  objection  been  taken  at  the  trial,  it  might,  and 
probably  would  have  been,  shown  that  the  stamp  had  been 
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affixed  by  the  assent  of  the  parties,  or  otherwise,  in  a  propei 
and  legal  manner. 

The  plaintiff  is,  therefore,  entitled  to  a  judgment  on  his 
verdict. 

Judgment  accordingly. 


HuLDAH  C.  EoBiNsoN  V.  Sabah  D.  Robinsok,  Individnally, 
and  Sabah  D.  Bobinsoh  and  Dayid  Copelaxd,  Jr.,  as 
administrators  of  William  H.  Bobinson,  deceased,  and 
Samuel  B.  Coleman  and  Daihel  W.  Chase,  as  executors* 
&Q.J  of  John  H.  Bobinson,  deceased. 

(Geisekal  Teem,  Seventh  Distbict,  June,  1869.) 

A  testator  mortgaged  his  indiyidual  real  estate,  to  secure  the  imyment  of 
the  Dotes  of  his  firm,  and  died  before  their  payment,  having  devised  the 
mortgaged  property,  without  express  direction  in  his  will  for  payment  of 
the  mortgage.— £r<^,  the  firm  assets  were  primarily  liable  to  satisfy  the 
mortgage. 

And  it  seems  the  devisee  would  (under  §  4, 1  R  S.,  749)  be  chargeable  with 
payment  of  the  mortgage  to  the  extent  of  any  deficiency  of  the  firm 
assets  for  that  purpose. 

And  such  firm  assets,  which  were  sufficient  to  meet  the  firm  liabilities,  includ- 
ing the  notes,  having  come  into  the  hands  of  his  executors  through  the  testa- 
tor, to  whom  they  came  as  surviving  pejrtaer^EM,  the  executors  were 
equitable  trustees  to  pay  the  partnership  debts,  and  distribute  the  surplus ; 
and  the  devisee,  being  plaintiff  in  an  action  for  the  purpose  against  them 
and  other  necessary  parties,  was  entitled  to  Judgment  for  satisfiiction  of 
the  mortgage  out  of  the  partnership  fhnds. 

This  was  a  submission  to  the  General  Term  for  adjudica- 
tion without  action  under  §  372,  of  the  Oode. 

J.  H.  Sobinson  executed  and  delivered  to  the  defendant, 
Sarah  D.  Bobinson,  as  payee  of  certain  notes  signed  and 
delivered  in  the  name  of  the  firm  of  J.  H.  B.  &  Son,  whereof 
he  was  a  member,  a  mortgage  upon  real  estate  belonging 
to  him,  conditioned  for  their  payment  by  the  mortgagor. 
J.  H.  B.  survived  his  son  and  sole  partner  in  the  firm  and 
died,  having  devised  the  mortgaged  property  as  follows: 
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'^  After  all  m j  lawful  debts  are  paid  and  dificharged,  I  give^ 
&c."  His  executors  had  made  payments  on  the  notes.  The 
assets- of  said  firm  were  more  tibto  sufficieilt  topitj  all  its 
liabilities. 

The  controTorsj  related  to  the  rights  and  liabilities  of  the 
property  of  the  firm,  that  of  its  deceased  members,  and  of 
the  plaintiff  as  devisee,  with  reference  to  the  mortgaged 
premises,  the  mortgage  and  notes,  and  the  payments  made 
and  to  be  made  thereon.  The  parties  before  the  court,  were 
th6  devisee  as  plaintiff,  the  executor  of  the  one  and  admin- 
istrators of  the  other  member  of  the  fortner  firm,  and  the 
payee  and  owner  of  the  notes  ad  defendants.  The  remaining 
facts  are  stated  in  the  opinion  of  the  court. 

E.  Websi&Ty  for  the  plaintiff. 

.  Z.  G.  Afigley  for  the  executors.  ^ 

G.  W.  SawsoTiy  for  the  other  defendants. 

Present— E.  D.  Smtth,  Dwight  and  Johnson,  J  J. 

By  the  Court — Johnson,  J.  The  question  presented  by 
this  case  is  whether  the  plaintiff,  as  devisee  of  mortgaged 
premises,  shaill  pay  and  satisfy  the  mortgage  out  of  het 
own  funds,  or  whether  it  shall  be  paid  out  of  partnership 
funds  in  the  hands  of  the  executore  of  the  devisor,  who  are, 
with  others,  interested  defendants.  The  mortgage,  as  appears 
up<»iitB  fAoe,'=#aS' executed  by  the  devi»or,  upon  his  individual 
property,  to  secure  the  payment  of  two  promissory  notes, 
made  and  delivered  by  the  firm  of  Ji  H.  Eobinson  &  Co., 
of  which  firm  the  devisor  was  a  member.  The  firm  consisted 
of  the  devisor,  J.  H.  Bobinson,  and>his  son,  William  H. 
Bobinson:*  The^ notes  were  signed  in  the  firm  name,  and  the 
terms  of  the  promise  were,  "we  promise  to  pay,  &c."  Wta. 
H.  Eobinson  died  intestate  on  the  13th  of  January,  1867, 
and  the  devisor  died  on  the  17th  of  April,  of  the  same  year, 
leaving  his  willj  by  which,  after  other  devises  and  bequestS; 
the  residue  of  his  estate  was  given  to  certain  residuary  lega 
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tees.  The  assets  of  the  firm  are  sufficient  to  pay  and  satisfy 
all  the  partnership  debts.  The  notes  of  the  firm  are  the 
priBcipal  debt ;  and  the  mortgage  given  to  secure  the  pay- 
ment of  the  notes  is  but  an  incident.  It  is  a  collateral 
security,  merely,  and  has  no  existence  as  a  demand  or  claim, 
independent  of  the  principal  debt  which  it  was  given  to 
secure.  {MerriU  v.  Barthclick^  36  N.  Y.  R.,  44.)  The  notes 
are  the  debt  of  the  partnership,  upon  their  face,  and  by  their 
terms ;  and  the  fact  that  one  of  the  partners  gave  a  mortgage 
upon  his  individual  property,  to  secure  their  payment,  raises 
no  presumption  that  he  had  assumed  the  payment  of  the 
debt,  and  made  it  his  own,  as  between  himself  and  his  part- 
ner. Being  the  debt  of  the  partnership,  the  law  devotes  the 
partnership  funds  to  its  payment.  No  individual  creditor,  or 
heir,  or  legatee  of  either  partner,  has  any  right  to  any 
portion  of  the  partnership  funds,  until  all  debts  of  such 
partnership  are  paid.  The  interests  of  such  persons  are 
in  the  residue  only,>  after  the  satisfaction  of  partnership 
debts.  {Kirby  v.  Garpewtery  7  Barb.,  373 ;  Qanaon  v.  Lathropy 
25  id,  455.)  The  executors  of  the  devisor  insist  that  the 
plaintiff,  as  devisee  of.  the  mortgaged  premises,  is  bound 
to  satisfy  and  discharge  this  mortgage  out  of  her  own  funds, 
there  being  no  express  direction  in  the  will  that  it  should  be 
otherwise  paid.  According  to  the  provisions  of  the  Revised 
Statutes  (1  R.  S.,  740,  §  4),  this  would  be  so,  undoubtedly,  if 
this  were  the  individual  debt  of  the  devisor,  or  if  there  were 
BO  partnership  funds  applicable  to  its  payment,  so  that  it  must 
neoessarily  be  paid'X)ut  of  the  assets  in  the  hands  of  the 
executors  of  the  testator,  unless  paid  by  the  devisee  of  the 
mortgaged  premises.  The  general  expression  in  the  will, 
^^  after  all  ray  lawful  debts  are  paid  and  discharged,  I  give," 
etc.,  is:  not  ^'  an  express  direction  that  the  mortgage  be  other- 
wise paid,"  such  as  the  statute  requires,  in  order  to  exempt 
the  devisee  from  its  payment,  and  charge  the  executors  with 
the  payment  thereof,  out  of  the  assets  of  the  testator  in  their 
hands.  {RapcHye  v,  RapaZye^  27  Barb.,  610.)  But  this  pro- 
vision of  the  statute,  it  is  manifest,  does  not  apply  to  a  case 
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like  this,  where  the  mortgage  is  a  collateral  security  only,  for 
the  debt  of  others ;  and  the  executors  have  fiinds  in  their 
hands  of  the  principal  debtors  which  the  law  devotes  to  the 
payment  of  such  principal  debt  It  only  applies,  as  between 
devisee,  or  heirs,  and  the  personal  representatives  of  the 
estate  of  the  testator  or  intestate.  The  partnership  funds, 
in  the  hands  of  the  executors  of  the  testator,  do  not  belong 
to  the  estate,  except  as  trust  funds.  The  testator,  as  surviv- 
ing partner,  took  and  held  the  partnership  property  as  a 
trustee,  in  equity,  to  pay  off  the  partnership  debts,  and  dis- 
pose of  the  effects  of  the  concern  for  the  benefit  of  himself 
and  the  estate  of  his  deceased  partner.  (  Case  v.  Ahedj  1  Paige, 
893.)  The  executors  of  the  testator  took  the  partnership 
effects  upon  the  same  trust.  The  estate  of  the  testator  can- 
not be  benefited  by  such  effects,  until  after  the  partnership 
debts  are  paid  and  satisfied,  and  then  only,  to  the  extent  of 
the  share  in  the  remainder,  which  would  have  belonged  to 
the  testator.  These  executors  must,  therefore,  devote  these 
partnership  funds,  as  the  law  devotes  them,  to  the  payment 
and  satisfaction  of  partnership  debts.  They  must  execute 
the  trust  upon  which  they  are  held.  They  cannot  be  per- 
mitted to  retain  the  money  in  their  hands  in  violation  of 
such  trust,  and  compel  the  devisee  of  a  surety  to  pay  the 
debt.  They  have  no  right  to  convert  such  funds,  into  the 
funds  of  the  estate  in  their  hands,  until  the  trusts  are  all 
executed,  and  then  only  the  testator's  share  of  the  remainder. 
Neither  the  widow  and  heirs  of  William  H.  Bobinson, 
deceased,  nor  the  residuary  legatees  of  the  testator,  have  any 
equities  as  respects  these  partnership  funds,  against  the 
claims  of  the  plaintiff  to  have  such  funds  applied  to  pay  the 
partnership  debts  for  which  the  land  devised  to  her  is  charged 
by  way  of  security.  The  principal  debtor  has  no  equities 
against  his  surety,  to  compel  the  latter  to  pay  the  debt,  unless 
he  has  placed  funds  in  his  hands  for  that  purpose.  Here  the 
funds  are  in  the  hands  of  the  executors,  who  stand  as 
trustees,  charged  with  the  duty  of  paying  this  debt.  The 
land  devised  is  not  the  fund  provided  by  the  partners  for  the 
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payment  of  this  debt ;  and  the  devisee  is  not  to  be  chargec' 
with  its  payment,  and  driven  to  seek  relief  in  another  action 
against  both  estates.  The  parties  are  all  before  the  court, 
and  all  the  interests  involved  can  be  determined  in  this  pro- 
ceeding. The  plaintiff  is  entitled  to  jadgment,  requiring  and 
compelling  the  executors  of  her  devisor  to  pay  the  debt 
which  the  mortgage  in  question  was  given  to  secure,  out  of 
the  partnership  funds  in  their  hands,  and  to  have  the  mort 
gage  satisfied  and  discharged  of  record. 
Judgment  accordingly. 


Thomas  Shadbolt,  Appellant,  v.  Eliza  M.  Bassbtt  and 
LxTTHEB  BowEBMAN,  and  Thomas  Shadbolt,  2d,  adminis- 
trators, &c.,  of  Samuel  Shadbolt,  deceased. 

(Genebal  Teum,  Seventh  Disthict,  June,  1863.) 

8.  executed  to  plaintiff,  who  was  his  creditor,  a  bond  and  mortgage,  to 
secure  ai^  indebtedness,  and  plaintiff  also  recovered  a  Judgment  against 
him.  S.  then  conveyed  to  plaintiff  the  mortgaged  premises,  in  payment 
of  his  indebtedness  to  him,  including  that  upon  the  bond  and  mortgage 
and  Judgment — HM^  plaintiff  was  neither  a  creditor  of  S.,  nor  a  pur- 
chaser for  a  valuable  consideration,  and  not  entitled,  as  such,  to  question 
the  bona  fdes  of  a  mortgage  prior  to  his  own  in  time  and  record,  given 
while  S.  was  so  indebted  to  him,  and  of  which  he  had  no  actual  know- 
ledge, until  after  the  conveyance  to  tum. 

And  he  could  not  sustain  an  action  for  affirmative  relief,  against  a  prior 
mortgage,  on  the  ground  of  want  of  consideration  for  such  mortgage. 

In  an  action  against  B.,  the  mortgagee,  and  the  administrators  of  8.,  to  set 
aside  a  mortgage  firom  8.,  as  without  consideration  and  in  fraud  of  plain- 
tiff, who  claimed  to  be  a  creditor  and  subsequent  purchaser,  B.  testified, 
as  a  witnesss  for  plaintiff,  that  her  mortgage  was  upon  consideration  of  the 
surrender  of  notes  given  to  her  by  8.,  foj  services  rendered  to  him,  and  also 
other  indebtedness  of  8.  to  her.  Plaintiff  then  offered  to  show,  by  other  wit- 
nesses, that  the  notes  were  gratuitous ;  that  the  services  were  never  ren- 
dered, and  no  relation  of  employer  and  employee  ever  existed  between 
8.  and  B. ;  also,  that  the  notes  and  mortgages  were  given  for  an  illegal 
consideration. — ffeldy  the  evidence  was  properly  excluded,  as  tending  to 
impeach  plaintiff's  own  witness. 

Laj^sing  —  Vol.  L        16 
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This  aetion  was  broagbt  to  set  aside  a  bond  and  mortgage 
for  $1,800,  dated  Jnne  1st,  1858,  and  recorded  in  Monroe 
county  Nov.  20,  1858,  made*  by  one  Samuel  Shadbolt  to  the 
defendant,  Eliza  M.  Bassett,  as.  fraudulent  and  void  against 
the  plaintiff,  who  claimed  to  be  a  creditor  of  the  mortgagor, 
and  a  subsequent  purchaser  of  the  mortgaged  premises  from 
him.  Shadbolt  was  deceased,  and  his  administrators'  had 
declined  to  bring  the  action.  The  defendant,  Bassett,  alone 
appeared  and  answered*  -  The  action  was  tried  by  the  court 
without  a  jury,  at  an  adjourned  circuit  held  at  Rochester. 

Plaintiff  gave  in  evidence  a  mortgage  for  $3,500,  dated 
November  28, 1858,  upon  the  premises  covered  by  the  mort- 
gage of  the  defendant  Bassett,  and  proved  an  indebtedness 
to  him,  by  Shadbolt,  prior  to  the  first  June,  1858,  which  it 
WBS  given  to 'Secmre.  '  He  also  proved  a  judgment  for  $666.62 
in  his  •  fitvor,  against  Shadbolt,  perfected  March  2d,  1861,  in 
Monroe  county,  and  that  April  10th,  1861,  Shadboltowed  him, 
including  the  $3,500  secured  by  the  mortgage  and  the  judg- 
ment, $6,588.33 ;  and  that  on  that  day,  Shadbolt  conveyed  to 
him,  in  payment  of  such  indebtedneas,  the  premifles  covered  by. 
the  two  mortgages;  and  that  plaintiff,  at  the- time  of  the 
conveyance,  as  well  as  at  the  time  of  the  delivery  of  his 
mortgage  to  him,  had  no  actual  knowledge  of  the  existence 
of  the  mortgage  to  the  defendant,  Bassett.  The  coAveyance 
was  pat  in  evidence,  and  contained,  covenants  of  warranty, 
btit  not  against  encumbrances. 

Plaintiff  then  gave  evidence*  tending  to  show  the  insol- 
vency of  Shadbolt  at  the  date  of  the  mortgage  from  him  to 
Bassett,  and  that  the  value  of  the  premises,  at  that  time,  was 
$S,500,  exolusive  of  the  dower  right  of  Shadbolt's  wife,  and 
in  1861,  $4,000. 

Plaintiff  then  called  tiie  defendant,  Bassett,  as  a  witness, 
and  she  testified  that  her  mortgage  was  given  in  consideration 
of  the  surrender  of  certain  notes,  which  had  been  executed 
and  delivered  to  her  by  Shadbolt,  for  services  rendered  to 
him  as  a  s^amstr^ss  in  his  family,  and  for  money  loaned  to 
him  ;  and  that  a  further  consideration  for  the  mortgage  was 
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a  sum  dae  her  from  Shadbolt,  as  the  profits  of  a  purchase  and 
sale  of  real  estate,  made  by  him  on  her  account  and  with  hei 
means,  the  amount  having  been  ascertained  sometime  before 
the  mortgage  was  given. 

Plaintiff  then  called  Sarah  Shadbolt,  the  widow  of  Samuel 
Shadbolt,  and  offered  to  prove  by  her  that  the  notes  and 
mortgage  by  the  defendant,  Bassett,  were  gratuitous,  so  far 
as  respected  the  alleged  services ;  that  nd  services  whatever 
were  rendered  by  the  said  defendant  to  Shadbolt,  and  no 
relation  of  employer  and  employee  ever  existed  between  them. 
Also,  that  the  mortgage  was  given  for  illicit  and  adulterous 
intercourse. 

This  evidence  was  objected  to  on  the  ground  that  the 
plaintiff  could  not  impeach  or  contradict  his  own  witness, 
and  that  the  proposed  evidenoe  was  irrelevant  and  improper 
for  either  purpose.  The  court  sustained  the  objection  and 
excluded  the  evidence,  and  plaintiff  excepted. 

Plaintiff  also  offered  to  prove  by  George  Shadbolt,  anothePv 
witness  called  by  him,  that  at  the  time  the  mortgage  was 
given  to  the  defendant,  Bassett,  she  owed  the  mortgagor  a  large 
debt  over  and  abovb  all  demands  due  her  from  him.  To  this 
the  defendant  also  objected  for  the  same  reasons ;  the  court 
excluded  the  evidence,  and  plaintiff  excepted. 

The  court  dismissed  the  complaint,  ordered  judgment  for 
defendant  for  costs,  and  from  the  judgment  entered  the 
plaintiff  appealed. 

JF\  L.  Durante  for  the  appellant. 

J.  Cdlliater  and  II.  L.  Comstodk^  for  the  respondent. 

Present — ^E.  D.  Smtth,  Dwioht  and  Johnson,  JJ. 

By  the  Court — E.  Dabwin  Smtth,  P.  J.  The  plaintiff  is 
a  purchaser  of  the  premises  in  question,  by  deed  Subsequent 
to  the  defendant's  mortgage,  of  which  he  had  constructive 
notice  by  the  registry,  although  he  testifies  that  he  had  not 
actual  notice  in  &ct  at  the  time  he  took  his  deed. 
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The  defendant's  mortgage  was  dated  June  1st,  1858,  and 
was  duly  recorded  November  20th,  1858,  and  the  plaintiff's 
deed  was  given  April  10th,  1861. 

The  plaintiff,  not  being  a  creditor  to  Shadbolt,  was  not 
entitled  to  give  evidence  tending  to  show  that  the  defendant's 
mortgage  was  made  and  given  with  intent  to  hinder  and 
defraud  the  creditors  of  Shadbolt.  {Mosdey  v.  Mosdey^  15 
N.  Y.,  834;  Sanger  v.  Eastnoood^  19  Wend.,  514.)  And, 
not  being  a  purchaser  for  a  valuable  consideration,  he  can 
only  impeach  the  defendant's  mortgage  as  a  subsequent 
grantee  of  the  premises,  standing  in  the  footsteps  of  his 
grantor,  and  upon  the  same  precise  ground  which  would 
have  been  available  to  such  grantor  if  he  had  not  conveyed 
said  premises. 

The  mortgage  being  a  conveyance,  under  seal,  which 
imports  a  consideration,  Shadbolt,  the  plaintiff's  grantor, 
could  not  be  allowed,  at  common  law,  to  impeach  it.  {Pcur- 
Jeer  V.  Parmde^  20  John.,  130 ;  CdUdns  v.  Long^  22  Barb., 
99 ;  CrUlelxmA  v.  Failing^  5  Denio,  312.)  According  to  these 
last  two  cases,  neither  Shadbolt  nor  the  plaintiff,  as  his  grantee, 
could  set  up  the  want  of  consideration  for  the  mortgage  as 
an  affirmative  ground  of  action  under  the  provisions  of  the 
Revised  Statutes.  (2  R.  S.,  406,  §§  77,  78.)  These  cases 
iTold  that  the  right  given  in  the  statute  to  impeach  a  sealed 
instrument  for  want  of  consideration,  is  limited  to  a  defense 
or  offset,  when  the  action  is  brought  upon  the  instrument 
itself. 

But,  assuming  that  the  plaintiff  could  sustain  his  action 
by  proof  that  the  bond  and  mortgage  were  wholly  voluntary, 
and  given  and  executed  without  any  consideration,  the  proof 
offered  by  the  plaintiff,  by  the  witness,  Mrs.  Shadbolt,  at  the 
trial,  was  properly  overruled.  It  was  not  directed  to  sustain 
any  particular  allegation  of  the  complaint,  but  to  contradict 
the  defendant's  testimony  in  respect  to  the  consideration  of 
the  mortgage. 

A  party  who  is  surprised  by  what  a  witness,  called  by  him, 
testifies  to  on  the  trial  of  a  cause,  may  doubtless  prove  the 
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affirmative?  facts  of  his  action  or  defense  by  other  witnesses, 
e'^en  though  such  proof,  in  effect,  contradicts  such  former 
witnesses.  (1  Greenl.  Ev.,  442,  443 ;  Oowen  &  Hill,  533, 
780.) 

The  plaintiff  offered  to  prove  that  the  two  notes  spoken 
of  by  the  defendant  in  her  testimony,  as  constituting  part  of 
the  consideration  of  the  mortgages,  were  gratuitous ;  that  no 
services  were  rendered  by  her  to  Shadbolt,  and  no  relation 
of  an  employer  and  employee  existed. 

This  was  directed  to  contradict  the  defendant  in  respect  to 
these  notes,  first  introduced  into  the  case  by  her  testimony ; 
and  the  offer  was  also  to  prove  that  such  notes  were  given 
for  immoral  and  illicit  intercourse.  The  evidence  simply 
tended  to  impeach  the  defendant. 

The  other  offer,  to  show  that  the  defendant  was,  at  the 
time  of  the  mortgage,  indebted  to  Samuel  Shadbolt,  proved 
nothing  tending  to  make  out  a  defense.  It  would  have  been 
proper  proof  to  impeach  the  mortgage,  if  the  plaintiff  was 
suing  as  a  judgment  creditor,  and  the  object  was  to  show 
that  the  bond  and  mortgage  were  mlde  to  hinder  and  defraud 
the  creditors  or  Shadbolt. 

I  think  no  error  occurred  on  the  trial,  and  that  the  judg- 
ment should  be  affirmed  with  costs. 

Judgment  affirmed. 


Chasles  I.  Baldwin  and  Fbancis  B.  Baldwin,  Respondents, 
V.  The  Untied  States  TELBaBAPH  Company,  Appellant. 

(Gbnebal  TEBM,Fox7BTHDierrBiCT,  July,  1869.) 

Where  the  operator  of  a  telegraph  company  contracts  to  send  a  telegram 
over  his  own  line,  and  the  lines  of  other  connecting  companies,  he 
becomes  the  agent  of  each  company  aasaming  to  forward  the  message 
and  they  are  thereupon  severaUy  liable  (no  partnership  relation  existing 
between  them),  upon  the  agreement  as  made  by  him. 

So  held,  in  an  action  against  the  last  company  on  the  route,  for  its  failure  to 
deliver  a  message  to  the  proper  address. 
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In  an  action  against  an  Intermediate  company,  which  has  undertaken  to 
.  forward  thtt  di^atcfa,  it  will  be  infbcred:in  the  abeence  of  pitx^  that  the 

charges  established  by  its  rules  and  regnlatianahATAbeen  paid.a8  piovir 

ded  in  §  11,  chap.  265,  Laws  1848. 
The  company,  originally  receiving  the  dispatch,  and  payment  for  the  entbe 

distance,  thereby  undertakes  for  its  through  transmission,  and  without 

special  agreement  limiting. its  liability,  is  responsible  for  a  breach  oecur- 

ing  at  any  point  on  the^route.    Per  J^^mbb  J.-    • 
Subject  only  to  such  modifications  as  the  peculiar  nature  of  their  bustnen 

renders  absolutely  necessary,  the  law  regards  telegraph  companies  as 

common  carriers.    Id. 
The  foregoing  rules  respecting  'telegrapli  companies,  deiduced  from'  rules, 

applicable  to  common  carrien^wKl  tiie  latter  stated  andfdisoossed)  -  Id. 
A  telegraph  company  caa  only  limit  its  liability  to  the  sendee  .of  a  message 

by  express  agreement;  mere  notice  of  conditions,  upon  which  it  will 

guaranty  accuracy,  is  insufficient    Id. 
The  damages  recoverable,  for  a  breach  of  contract  to  send  a  telegram;  tire 

such  damages  sustained,  as  the  parties  had  opportunity;  to  know^  <and 

should  have  expected,  would  be  the  probable  loss  entailed  by  the  de&nliU 
A  party  is  under  no  obligation  to  protect  himself  against  the  consequences 

of  a  breach  of  contract  until  it  occurs.    Until  then,  the  contract  is  his 

protection. 
Where,  in  an  action  for  breach  of  toontraot  to  send  a  telegram,  I3ie  deftose 

is  negligence  ofitiie  plaLutaf^  tjie  onns  is  on  tb«  defendant.to  allege  aii4 

prove  it 
A  defendant  cannot  avail  himself  at  the  trial,  of  defenses  to  which  demur- 
rers have  been  intexposed  and  sustained. 

The  plaintiffs,  residing  at  Ogdensburgh,  N.  Y.,  were  in 
the  month  of  November,  1864,  the  joint  owners  of  certain 
interests  in  oil  property  near  Eouseville,  Venango  conntj; 
Pa.,  which  they  desired  to  sell.  A  portion  of  this  property 
was  an  incomplete. oil.  well,  < which  was  abeutr  to.ibe  tested^ 
but  the  exact  .condition  and  value  of,  which  were  vunkno  wu  to 
the  plaintiffs.  The  plaintiffs,  having  received  an  offer  of 
$3,800  for  their  interest,  from  one  Thompson,  residing  in 
Rochester,  N.  Y.,  decided  to  accept:  it^  unless  the  plaintiff, 
Francis  B.  Baldwin,  who  was  to  go  to  Rochester  and  dose 
the  bargain,  should  there  receive  an  answer  to  the  telegram, 
which  forms  the  subject  of  this  action^  informing  him  that 
the  new  well  was  producing  so  as  to  make  the*  property 
worth  more.    The  plaintiffs  accordingly  went  to  the  office  of 
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the  United  States  Branch  Telegraph  Company  at  Ogdens- 
burgh,  and  there  wrote  the  following  meaeage  to  their  agent) 
Erie  Darlings  at  SouseviUe : 

'^  Dated  Ogdeksbuboh,  ^(member  16th,  1664. 
'  "By  Telegraph, 

**  To   Erie  Darlinig,  Rouse'eille,  Yenango  W)ttnty,  Pa.,  at 
'    Williame'  boarding  house- 
"  Telegraph  me  at  Rochjeeter,  what  that  well  is  doing. 

«  P.  B.  BALDWIN." 

The  message  was  written  npon  a  piece  of  paper,  on  the 
upper  part  of  which  were  printed  the  following  words : 

"  United  States  Branch  Telegraph  Company.  Forms  and 
conditions  on  which  messages  are  received  by  this  line  for 
transmission. 

"  This  company  will  endeayor  by  good  faith  and  due  dili- 
gence, to  merit  the  confidence  of  the  public.  It  will  not  be 
responsible  for  delays,  errors  and  remissness  on  the  part  of 
connecting  lines,  and  only  guarantees  entire  correctness 
when  messages  are  repeated  back  to  the  place  from  which 
they  are  sent,  for  which  repetition  a  small  extra  charge  will 

be  made. 

«  JOSEPH  OWEN, 

"  General  Sitperintendent" 

This  printed  matter  was  separated  from  the  message  writ- 
ten below  it  by  a  broad  black  line,  and  was  wholly  uncon- 
nected with  said  message.  The  plaintiffs  handed  the  message 
to  Mr.  Hall,  the  operator  in  the  ofBce  *  of  the  branch  com- 
pany at  Ogdensburgh  for  transmission  to  Rouseyille,  and  at 
the  same  time  told  him  that  they  had  received  an  offer  of 
$3,800  for  their  property  at  Rouseville  from  Thompson  oi 
Rochester ;  that  one  of  their  wells  was  new  and  they  wanted 
to  know  what  it  was  doing ;  that  Darling,  to  whom  the  mes- 
sage was  addressed,  was  plaintiffs'  agent  at  l^useVille ;  that 
the  plaintiff,  Francis  B.  Baldwin,  was  going  to  Rochester  and 
^ould  at  once  accept  the  offer  of  Thompson  unless  the  reply 
to  this  dispatch  informed  him  the  property  was  worth  more; 
and  they  wanted  to  be  sure  and  get  the  message  through  to 
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prevent  Francia  B.  Baldwin  selling  at  $3,800,  if  there  waa 
anything  new  about  the  property.  After  making  these 
statements  the  plaintiff,  Charles  I.  Baldwin,  paid  the  operator, 
Hall,  the  full  price  demanded  by  him  for  transmitting  the 
dispatch  to  Bouseville,  and  Hall  agreed  to  transmit  it  care- 
fully for  the  amount  paid,  and  said  "he  would  be  sure  and 
get  it  through,"  The  line  of  the  United  States  Branch 
Company  extended  only  from  Ogdenebui^h  to  Syracase,  K. 
T.,  and  there  connected  with  the  lino  of  the  defendant,  which 
made  up  the  remainder  of  the  route  to  liouseville,  Pa.  The 
message  was  correctly  transmitted  by  the  branch  company 
to  Syracuse.  The  defendant  there  received  it  to  be  transmitted 
to  Konseville,  and  did  send  it  from  Syracuse  correctly  in  all 
respects ;  but  the  same  was  understood  by  defendant's  opera- 
tor at  Kouseville  to  be  addressed  to  E.  B.  Cooley,  and  was 
consequently  never  delivered  to  Eric  Darling,  but  was  writ- 
ten out  by  defendant's  operator,  addressed  to  E.  K.  Cooley, 
and  left  at  Williams'  boarding  house. 

The  plaintiff,  Francis  B.  Baldwin,  went  to  Rochester,  and, 
after  waiting  several  days,  and  calling  repeatedly  at  the  tele- 
graph office  for  an  answer  to  said  dispatch,  he  accepted  the 
offer  of  Thompson  and  sold  him  the  plaintiffs'  interests  for 
$3,800.  The  agent,  Eric  Darling,  was  at  Kouseville  when 
the  message  intended  for  him  was  received  ;  the  new  well 
was  tested,  and  pumping  twenty-five  barrels ;  the  plaintiffs' 
interests  were  worth  from  five  to  six  thousand  dollars,  and 
conld  have  been  sold  at  the  time  for  $5,000.  On  the  25th 
day  of  November,  Eric  Darling,  supposing  the  plaintiff, 
Francis  B.  Baldwin,  to  be  at  Ogdensburgh,  sent  the  following 
message  of  his  own  accord : 

"  Dated  Eoubeville,  N'onemher  26iA,  1864. 
"  By  Telegraph. 
"  F.  B.  Baldwin  : 

"  Well  flowing  eighty  (80)  bbls.  New  well  pumping  twenty- 
five  (25)  bbls.  Can  sell  your  interest  for  five  thousand 
($5,000)  dollars.  Telegraph  me  refusal  for  ten  daya.  Have 
Perry  transfer  to  me.  EEIC  DARLING." 
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This  message  was  received  at  Ogdensburg  and  immediately 
forwarded  to  F.  B.  Baldwin  at  Eochester,  but  did  not  reach 
him  nntil  after  he  had  sold  to  Thompson.  The  cause  was 
tried  at  St.  Lawrence  County  Circuit,  in  February,  1868, 
before  the  court  and  jury.  The  court  directed  a  verdict  for 
the  plaintiff  for  $1,200  damages.  From  the  judgment  entered 
on  such  verdict  this  appeal  is  taken. 

Lowrey^  FrcmzioU  <6  Soren,  for  the  appellants 

I^oote  <&  JameSj  for  the  respondents. 

Present — James,  Bosekjbans,  Potieb  and  Bockes,  JJ. 

By  the  Court — James,  P.  J.  The  facts  in  this  case  are  undis 
puted,  and  only  questions  of  law  are  presented  upon  this 
appeal.  The  judgment  can  only  be  sustained  upon  the  con- 
tract made  with  the  operator  of  the  United  States  Branch 
Company  at  Ogdensburgh.  The  defendant  was  the  second 
company  upon  the  line  of  communication  over  which  the 
plaintiff's  message  was  to  be  transmitted.  Hence  the  impor- 
tant question  is  fairly  presented,  how  far  arc  intermediate  or 
remote  companies,  making  up  tlie  route  of  transit,  liable  to 
senders  of  messages  for  their  breach  of  the  contract  made 
with  the  operator  at  the  terminus  of  the  line,  who  receives 
pay  for  the  whole  distance,  and  whose  agency  they  recognize 
by  receiving  and  transmitting  or  attempting  to  transmit  the 
dispatch. 

The  English  rule  is  that  a  carrier,  who  knowingly  receives 
a  parcel  directed  to  any  particular  place,  undertakes  to  carry 
it  there,  unless  he  makes  known  a  different  purpose ;  and,  in 
conformity  therewith,  it  has  been  repeatedly  decided  in  Eng- 
land, that  the  sender  of  the  parcel  has  no  contract  with  the 
second  carrier,  and  cannot  recover  of  him  for  damages  done 
on  his  part  of  the  route.  {Ooxon  v.  Gfreat  Western  Bailway 
Co^y  5  H.  &  N.,  274.)  But  the  American  decisions  have 
wholly  overthrown  this  doctrine,  and  the  prevailing  nilo  in 
this  country  is  that  the  carrier  receiving  the  parcel  under- 

Lansixg — Vol.  I.  17 
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takes  only  for  his  own  route,  unless  he  makes  known  a  differ^ 
ent  purpose.  { Van  Santmoord  r.  St,  John,  8  Hill,  168.) 
Under  this  rule,  each  carrier  who  undertake^ the  transmission 
of  the  parcel  is  liable  to  the  sender  for  his  default.  But  if 
the  carrier  who  receives  the  parcel  holds  himself  out  as  a 
carrier  for  the  entire  distance  by  receiving  pay  for  the  whole 
route,  or  by  conduct  or  langi^^e  which  shows  such  an  under 
taking,  he  may  then  be  held  liable  for  losses  on  any  part  of 
the  route,  (  Weed  v.  Saraioffa  and  Schenectady  Jimlroad  Co., 
19  Wendell,  534;  De  RviU  v.  Jf.  T.  <6c.  Telegraph  Co.,  30 
How,  Pr.,  403.)  From  these  cases  it  results  that  the  first 
company,  receiving  pay  for  the  whole  distance,  cannot  be 
considered  the  agent  of  the  sender  to  contract  with  the  next 
company ;  for  if  such  wore  the  case,  it  would  present  the 
anomaly  of  an  agent  liable  to  his  principal  for  the  fault  of  a 
third  party  whom  the  principal  directs  the  agent  to  employ. 
The  liability  thus  cast  upon  the  first  carrier  does  not,  how- 
ever, relieve  the  carrier  actually  in  fault,  but  the  injured 
party  may,  at  his  option,  maintain  an  action  against  the  car- 
rier receiving  the  parcel  or  the  carrier  committing  the  breach. 
If  the  carrier  receiving  the  parcel  and  pay  for  the  whole  dis- 
tance expressly  limits  his  liability  to  his  own  part  of  the 
route,  then  the  only  remedy  of  the  plaintiff  is  against  the 
carrier  in  fault.  The  law  may  be  r^srded  as  settled  in  rail- 
way cases,  that  where  a  party  contracts  for  transportation 
over  a  route  composed  of  several  roads,  for  which  he  pays  an 
entire  sum  and  receives  a  through  ticket  or  receipt,  the  con- 
tract is  entire  and  not  of  several  distinct  liabilities.  If  no 
partnership  in  fact  exist  between  the  roads,  he  may  treat  the 
contract  as  entire,  or  several,  so  far  as  the  other  parties  are 
concerned.  By  the  appointment  of  common  agents  at  the 
termini  of  routes  who  receive  the  entire  consideration  and 
iBSQe  through  tickets  and  checks  which  they  recognize  and 
assume,  the  companies  composing  the  ronto  become  bound 
by  the  common  contract. 

In  the  case  of  Hart  v.  The  Rensselaer  <&  Saratoga  Rail- 
road Co.  (4  Seld.,  37),  the  plaintiff  purchased  from  an  agent, 
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at  Whitehall,  a  through  passenger  ticket  to  Troy.  The 
defendant's  road  made  np  that  part  of  the  route  from  Ballston 
to  Troy.  A  pdrtion  of  the  plaintiff's  baggage  was  lost  by 
reason  of  the  omission  of  the  baggage  master  to  separate 
that  going  to  Troy  from  that  intended  for  Schenectady.  The 
court  charged  the  jury  "  that  it  was  not  a  question  whether 
the  baggage  was  received  on  defendant's  road,  but  by  defend- 
ant's agents  at  Whitehall  or  elsewhere;"  upon  which  the 
plaintiff  obtained  a  verdict,  and  the  judgment  was  a£Srmed 
by  the  Court  of  Appeals.  In  a  manuscript  case,  decided  at 
General  Term  in  the  eighth  district  {Morris  v.  The  Mickigan 
Southern  Railroad  Co,\  the  case  of  Hart  v.  ITie  Renesda^r 
€&  SoArwtoga  Railroad  Go.  was  held  as  conclusively  deciding 
that  payment  to  the  common  agent  of  the  passage  money, 
for  the  entire  line,  accompanied  by  a  through  ticket,  consti- 
tuted the  several  companies  of  which  the  line  was  composed, 
partners  as  between  themselves  and  the  parties  making  such 
payment. 

Upon  the  authority  of  these  cases,  the  Superior  Court  of 
Ohio  held  the  Little  Miami  Railroad  Company  liable  upon  a 
contract  made  at  the  depot  of  the  Washington  Branch  Rail- 
road Company,  in  Washington  city.  The  plaintiff  bought  a 
through  ticket,  and  had  his  baggage  checked  through  from 
Washington  to  Cincinnati.  The  defendant  was  the  last 
company  upon  the  route,  and  in  its  possession  the  plaintiff's 
baggage  was  found,  broken  open  and  rifled.  The  plaintiff 
claimed  to  recover  upon  either  of  two  grounds :  1st.  That 
whatever  relation  the  defendant  might  have  sustained  to  the 
Washington  Branch  and  intermediate  railroads,  inter  se^  yet, 
as  to  the  world,  they  held  themselves  out  as  partners ;  and 
the  plaintiff  had,  therefore,  a  right  to  charge  them  as  such, 
and  to  hold  each  liable  for  the  acts  of  either  or  all.  2d.  That, 
independent  of  partnership,  the  trunk  being  found  in  pos- 
session of  defendant,  in  a  mutilated  condition,  throws  upon 
it  the  burden  of  showing  that  the  loss  did  not  happen  whilst 
the  trunk  was  in  its  possession  as  carrier.  The  only  facts 
relied  upon  as  going  to  show  a  partnership,  were  the  employ 
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ment  of  a  common  agent  at  Washington  to  receive  throngh 
fare ;  the  receipt  of  such  fere,  and  delivery  of  a  Bingle  ticket 
and  chect  for  the  entire  rente,  and  the  acknowledgment  of 
the  sufficiency  ^.>f  such  ticket  and  check  by  the  several  agents 
of  all  the  companies  thronghont  the  route,  and  to  the  end 
of  the  journey.  Judge  Spenceb,  after  an  able  review  of 
the  law,  says,  *'I  am  of  opinion  that  the  contract  of  trans- 
portation may  he  properly  considered  as  joint  between  all 
the  roads  participating  in  its  benefits,  and  that  the  defendant 
is  liable  accordingly;  an  opinion,"  he  adds,  "in  all  respects 
confirmed  by  Judge  Kkdfield,  in  hia  Treatise  on  Kailways." 
{ThomUm  Check  v.  LUUe  Miami  SaUroad  Co.,  7  Am.  Law 
Keg.,  427.) 

The  same  view  is  token  by  Professor  Parsons,  in  his  learned 
work  on  contracts.  At  page  312,  vol.  2,  fifth  edition,  ho 
says :  "  If  carriers  for  different  routes  which  connect  together, 
associate  for  the  purpose  of  carrying  parcels  through  the 
whole  line,  and  share  the  profits,  they  are  undoabtedly  part- 
ners, and  each  is  liable  in  aolido  for  the  loss  or  injury  of 
goods  which  he  undertakes  to  carry,  in  whatever  part  of  the 
line  it  may  have  happened.  If  the  carriers  are  not  so  dis- 
tinctly associated,  but  are  so  far  connected  that  they  undertake 
for  the  whole  line,  they  should  be  responsible  as  before." 
And  at  page  214  he  says :  "  The  purchase  of  what  is  called 
a  through  ticket,  of  an  agent  authorized  by  sundry  carriers 
to  sell  such  a  ticket,  and  the  price  of  which  is  shared  in  certain 
proportions  by  all  of  them,  would  estop  the  carriers  from 
denying  a  partnership  lor  the  whole  line,  and,  at  the  same 
time,  would  perhaps  permit  the  plaintiff,  if  hie  person  or 
goods  were  injured  on  any  part  of  the  route,  to  sue  the  car- 
rier on  whose  route  the  injury  took  place,  separately." 

This  well  founded  rule  of  the  joint  liability  of  connecting 
carriers,  npon  the  contract  made  at  the  terminns  of  the  route, 
with  the  common  agent  who  receives  pay  for  the  whole  dis- 
tance, applies  with  equal  force  and  good  sense  to  telegraph 
as  to  railroad  companies.  Judge  Balt,  in  his  elaborate 
opinion  in  the  ease  of  De  Rutte  v.  JV.  Y.,  Alhamy  dt  Bitfftdo 
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Td,  Co.  (30  How.,  403),  says :  "  Where  a  message  is  to  be 
transmitted  through  many  connecting  lines,  it  is  a  matter  of 
convenience  to  be  able  to  pay  the  entire  charge,  either  at  the 
place  from  which  it  is  sent,  or  at  the  place  where  it  is  received ; 
and  it  is  the  interest  of  companies  tq  make  arrangements 
whereby,  upon  the  payment  to  them  of  the  whole  charge,  a 
message  may  be  sent  the  entire  length  of  telegraphic  commu- 
nication. It  is  to  he  assumed  that  this  is  the  case^  when  a 
telegraph  company  is  paid  for  the  transmission  of  a  message 
to  a  place  beyond  its  own  lines,  with  which  it  is  in  connection 
by  the  agency  of  other  companies.  For  th^ir  own  benefit, 
telegraph  companies  should  arrange  matters  of  this  kind 
inter  se^  and  should  be  taJkeaiy  each  to  ham  mc^  the  other 
their  agentsJ\ 

The  case  of  Zeonard  <&  Burton  v.  jy.  Y.y  Albany  <&  Buf- 
falo Td.  Go.y  decided  at  General  Term,  in  the  fifth  district, 
stands  upon  the  same  ride,  and  in  many  respects,  is  parallel 
with  this  case.  The  plaintiff's  agents  sent  a  message  from 
Chicago,  m.,  to  Oswego,  N.  Y.,  and  paid  for  the  whole  dis 
tance.  The  route  was  composed  of  three  separate  lines ;  the 
defendant's  line  extended  from  Buffalo  to  Syracuse;  the 
message  was  an  order  for  5,Q00  sacks  oi  salt;  the  defendant's 
operator,  at  Syracuse,  changed  the  word  "  sacks  "  to  "  casks^'^ 
from  which  error  the  damages  ensued.  It  was  held,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  damages  result- 
ing from  the  error. 

The  same  view  of  the  law,  as  applicable  to  telegraph 
companies,  was  taken  by  this  court  at  General  Term,  when 
the  present  case  was  before  us  on  demurrer.  Justice  Potter 
said,  in  his  opinion,  in  which  all  concurred,  that  ^'  the  branch 
company  was  the  agent  of  defendant  for  making  contracts 
over  the  line  of  both,"  and  that  "the  contract,  made  with  the 
agent,  whether  it  arises  from  implication  of  law,  or  by 
express  special  terms,  is  the  contract  which  may  be  enforced." 

The  complaint  in  this  case  averred,  that  the  lines  of  the 
branch  company  connected  at  Syracuse  with  defendant's  line, 
which  extended  from  Syracuse  to  Rouseville ;  and  that  the 
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plaintiff  paid  the  operator  at  Ogdensburgh  for  the  whole  dis- 
tance. The  answer  did  not  deny  this  connection,  hut,  on  the 
(»)ntrar)>',  admitted  that  Syracnse  was  the  point  of  junction 
of  the  two  lines,  and  that  it  there  received  the  plaintiff's  mea- 
aage  from  the  branch  company  for  transmission  to  KouBeTille ; 
and  that  it  sent  the  message  trom  Syracuse  correctly,  but  its 
operator  at  Booseville  misunderstood  the  address,  and  instead 
of  Eric  Darling,  wrote  E.  R.  Cooley ;  and  that  the  message, 
so  altered,  was  left  at  Williams'  boarding  house  in  Rouseville. 

These  facts  show  conclnsively,  that  there  was  a  connection 
between  the  two  companies ;  that  tbey,  together,  made  up 
the  whole  line  ef  communication,  for  the  nse  of  which  plain- 
tiffs had  paid ;  that  the  defendant  recognized  the  anthority 
of  the  operator  at  Ogdensburgh  to  contract  in  its  behalf,  and 
assumed,  and  attempted  to  perform  the  contract  made  with 
him,  and,  within  the  cases  above  cited,  clearly  establish  that 
the  defendant  is  liable  to  the  plainti£&  for  its  failure  to  per- 
form that  contract. 

By  §  11,  of  chapter  265,  of  the  Laws  of  1848,  it  is 
made  the  duty  of  telegraph  companies  to  receive  dispatches 
from,  and  for  other  lines ;  and  on  payment  of  their  usual 
charges,  as  established  by  the  rules  and  regulations  of  each 
company,  to  transmit  the  same  with  impartiality  and  good 
faith.  At  the  time  this  action  was  tried,  there  was  no 
defense  made,  or  proof  offered,  to  show  that  the  usual 
charges  of  the  defendant,  for  the  transmission  of  this  dis- 
patch had  not  been  paid,  as  established  by  its  roles  and  regu- 
lations. And  from  the  fact,  that  defendant  received  the 
dispatch  for  transmission,  and  undertook  to  transmit  it,  for 
the  sum  demanded  and  received,  the  law  will  infer,  in  tlia 
absence  of  proof,  tliat  its  charges  were  paid,  and  its  regula- 
tions complied  with,  Neither  was  there  any  written  con- 
tract for  the  transmission  of  the  plaintiff's  message,  nor  was 
,  any  such  defense  presented  by  the  answer  when  this  cause 
was  tried ;  or  proved,  or  offered  to  be  proved,  npon  the  trial. 
The  defendant,  in  its  original  answer,  had  set  up  &s  a  defense 
that  the  printed  matter  on  the  paper  on  which  the  plaintiff^ 
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dispatcli  was  written,  together  with  the  dispatch,  and  signa- 
ture, constitnted  the  contract  upon  which  the  branch  com- 
pany undertook  to  transmit  the  plaintiff's  message,  and  that 
the  message  was  not  repeated,  or  requested  by  plaintiff  to  be 
repeated.  And  as  a  further  defense,  that  certain  printed 
terms  and  conditions,  upon  blanks  used  by  defendant  at 
offices  upon  its  own  route,  constituted  the  only  contract,  upon 
which  the  defendant  undertook  to  transmit  the  message; 
and  that  such  terms  and  conditions  were  not  complied  with. 
To  each  of  these  defenses  the  plaintiffs  demurred,  as  not 
stating  facts  sufficient  to  constitute  a  defence,  and  this 
court,  at  General  Term,  sustained  both  demurrers  and  granted 
leave  to  defendant  to  serve  an  amended  answer.  This  the 
defendant  refused  or  neglected  to  (]o,  and  hence  these  alleged 
special  contracts,  terms  and  conditions  limiting  the  deien-^ 
dant's  liability  were  as  effectually  out  of  the  case,  for  all 
purposes  of  defence  when  this  action  was  tried,  as  if  such 
defence  had  never  been  pleaded.  The  answer  must  allege 
all  those  facts  which,  when  the  case  of  the  plaintiff  is  admit- 
ted or  proved,  the  defendant  must  prove  in  order  to  defeat 
the  recovery.  The  words,  mtutt  contain^  are  imperative, 
and  the  defendant  cannot  give  evidence  of  any  defence  of 
new  matter  not  set  up  in  his  answer.  {McKyring  v.  BvUy 
16  N.  Y.,  297).  And  such  is  the  rule,  even  though  such 
defence  appear  from  the  evidence  offered  by  the  plaintiff  in 
support  of  his  case.  {BraziU  v.  laham.  12  N.  Y.,  9.)  Hence 
it  cannot  avail  the  defendants  that  this  printed  matter  is 
upon  the  same  papers  which  the  plainti£b  produced  in  evi- 
dence to  prove  the  contracts  of  the  several  messages.  But 
even  if  it  could,  it  would  be  insufficient ;  for  the  utmost  that 
this  printed  matter  could  require  of  plaintiff^,  was  to  pay  to 
have  the  message  repeated ;  and  there  was  no  proof  intro- 
duced to  show  that  the  sum  which  plaintiffs  did  pay  to  have 
this  messag«)  carefully  transmitted,  and  for  which  the  opera- 
tor agreed  to  send  it  correctly,  did  not  cover  the  ^^  small  extra 
charge,''  mentioned  in  such  print ;  and  from  the  circumstances 
the  court  must  infer  that  it  did. 
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In  no  event,  however,  could  the  printed  matter  upon  this 
pitper  be  held  to  limit  the  liability  of  the  telegraph  company. 
Although  telegraph  companies  are  not,  etrictl;  epeaking, 
common  carriers  tor  the  reason  that  thej  do  not  have  tangi 
ble  possession  of  goods  which  can  be  stolen  or  destroyed,  yei 
from  the  public  nature  of  their  employment,  the  important 
matters  confided  wholly  to  their  care,  and  the  skill  and 
fidelity  required  in  the  proper  performance  of  their  duties, 
their  legal  cbaracterieticB  become  so  analc^ona  to  those  of 
carriers,  that  the  law  must  consider  them  as  such,  subject 
only  to  such  modifications  as  the  peculiar  nature  of  their 
business  renders  absolutely  necessary.  In  this  view,  no  rea- 
son appears  why  a  telegraph  company  should  be  permitted 
to  limit  its  liability  in  any  other  manner  than  a  common 
carrier.  The  law  is  well  settled,  that  a  carrier  cannot  limit 
his  liability  by  notice,  even  if  it  be  brought  to  the  knowledge 
of  the  person  dealing  with  him.  {Dorr  v.  JT.  J.  Steam  Ntvo. 
Co.f  11  N.  T.,  485.)  There  must  be  an  express  agreement. 
This  rule  applies  with  equal  force  to  telegraph  companies, 
and  is  fiilly  recognized  in  Breeee  v.  U.  S.  Tel.  Co.  (45  Barb., 
274),  as  applicable  thereto.  In  that  case,  the  court  held  the 
printed  heading  to  the  paper  on  which  the  message  was 
written,  under  the  circumstances,  as  something  more  than  a 
mere  notice.  After  stating  that  a  repetition  was  necessary, 
to  guard  against  errors  or  delays,  it  says :  "  And  it  is  hereby 
agreed  between  the  signer  of  this  message  and  this  company, 
that  this  company  shall  not  be  held  responsible,  &c.,"  stating 
the  terms  of  the  agreement,  and  then  follows  the  date  and 
these  words :  "  Send  the  following  message  subject  to  the 
above  conditions  and  agreemejU."  After  which  the  message 
was  written  and  signed.  This,  the  court  held  to  be  a  clear 
and  express  written  contract,  and,  as  such,  sufficient  to  limit 
the  liability  of  the  defendant.  But  the  print  upon  the  paper 
on  which  the  plaintifTs  message  was  written,  in  this  case,  is 
wholly  different.  It  is  totally  disconnected  from  the  mee- 
sage,  and  forms  no  agreement  whatever.  It  is,  at  beet,  a 
mere  notice  that  the  company  "  only  guarantees  entire  coi^ 


1869.]  OF  THE  STATE  OF  NEW  YORK.  137 

Baldwin  9.  The  United  States  Telegraph  Company. 

rectness  when  the  messages  are  repeated  back  to  the  place 
from  which  they  are  sent,  for  which  a  small  extra  charge 
will  be  made.*'  As  such  notice,  it  would  be  wholly  insuffi- 
cient for  any  purpose,  even  had  if  been  pleaded  as  a  defence 
and  non-compliancQ  with  its  terms  properly  proved. 

The  contract  in  this  case  was  simple  and  clear.  The  plain- 
tiffs handed  the  message  to  the  operator  at  Ogdensbutgh,  and 
requested  him  to  send  it  to  Eouseville.  They  told  him  dis- 
tinctly the  purpose  the  message  was  intended  to  accomplish 
and  the  consequences  that  would  follow  a  failure  to  transmit 
it.  They  paid  him  the  price  asked  for  the  correct  and  care- 
ful transmission  of  the  dispatch  the  entire  distance,  and  he 
received  the  money  and  agreed  to  send  the  message  to  Kouse- 
ville  carefully.  All  that  was  said  and  done  related  directly 
to  the  message  in  question,  and  was  fully  within  the  scope 
of  the  operator's  employment  as  the  representative  of  the 
companies  making  up  the  route.  The  defendant,  by  the  con- 
fessed negligence  or  incompetence  of  its  operator,  failed  to 
perform  the  contract,  and  the  result  followed  which  the 
plaintiffs  had  foretold.  They  said  that  Francis  B.  Baldwin 
would  accept  Thompson's  offer  of  $3,800,  unless  the  answer 
to  this  dispatch  informed  him  at  Kochester  that  the  property 
was  worth  more.  Defendant,  therefore,  knew  that  if  the 
dispatch  was  not  delivered,  Francis  B.  Baldwin  would  get  no 
answer ;  that  if  he  got  no  answer  he  would  sell  to  Thompson 
for  $3,800,  and  if  he  sold  to  Thompson  for  $3,800,  and  the 
property  was  worth  more,  the  plaintiffs  would  lose  the 
difference. 

This  brings  the  case  fully  wittin  the  second  branch  of  the 
rule  of  damages  laid  down  in  Hadley  v.  Baxendale  (9  Exch., 
341),  viz. :  That  the  party  breaking  the  contract  is  liable  for 
such  damages  as,  although  not  at  all  or  not  merely  the  natural 
or  usual  result  of  the  breach,  were  such  as  the  parties  had  an 
opportunity  to  know,  and  should  have  expected  would  be  the 
probable  loss  entailed  by  it  under  the  circumstances  of  the 
particular  case.  The  rule  in  Hadley  v.  Baxendale  was 
adopted  by  the  CJourt  of  Appeals  in  Griffin  v.  Colver  (16  N. 
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T.,  489),  and  is  recognized  as  the  settled  rule  in  this  State 
upon  a  breach  of  contract.  Judge  Selden  there  says,  the 
objection  that  the  damages  claimed  were  not  in  contempla- 
tion when  the  contract  was  made,  is  removed,  if  it  is  shown 
that  the  contract  was  entered  into  for  the  express  purpose  of 
enabling  the  party  to  do  some  act  in  connection  with  his  own 
bnsiness,  not  necessarily  connected  with  the  agreement.  (See, 
also  Pasainger  v.  Thorhunij  34  N.  Y.,  634 ;  Measmore  v. 
The  If,  Y.  Shot  and  Lead  Co.j  Ms.j  in  Court  of  Appeals, 
June  Term,  1869  *) 

This  rule  of  damages  has  been  adopted  by  the  courts  in 
telegraph  cases.  In  Landsherger  v.  Magnetic  Td.  Co,j  (32 
Barb.,  530),  it  was  held,  that  plaintiff  could  not  recover 
his  damages,  because  "^n  receiving  the  dispatch/or  trans- 
missionj  the  defendant  had  no  informa^ionj  whatever,  in  rela- 
tion to  ity  or  the  purposes  to  he  accomplished  hy  it,  except 
wJiat  could  he  derived froTn  the  dispatch  itsdf.^^  .  While  in 
Bryant  v.  Am,  Td,  Co,  (1  Daly,  575),  it  was  held,  that  the 
damages  were  recoverable,  because,  ^^from  the  tenor  of  tiie 
dispatch,  and  statements,  made  hy  the  mriter  to  the  opera^tor,^ 
the  object  of  the  message  was  made  apparent.  This  whole 
subject  is  elaborately  discussed  at  page  413,  of  the  fourth 
edition  of  Sedgwick,  on  the  measure  of  damages,  and  the 
same  conclusion  adopted.  Strong  reasons  of  public  policy, 
and  common  sense,  alike  make  it  necessary,  that  this  should 
be  the  rule.  Contracts  are  now  frequently  made  by  tele- 
graph ;  and  telegrams  often  relate  to  business  transactions, 
of  such  a  character,  that  great  losses  would  ensue  from  a  fail- 
ure to  transmit,  or  an  error  in  transmission.  The  nature  of 
the  business  is  such,  that  the  sender  of  a  message  can  only 
deal  with  the  operator,  who  receives  it  for  transmission, 
while  it  is  impracticable  to  explain  in  the  message  itself,  the 
result  that  would  follow  a  failure  to  deliver  it.  It  is,  there- 
fore, both  just  and  necessary,  that  the  sender  of  a  message 
should  be  required  to  disclose  to  the  operator  receiving  it, 
the  object  of  the  message,  and  the  consequences  which  will 

*  Reported  40  N.  Y.,  423. 
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follow  a  failure  to  deliver  it,  before  he(  should  be  permitted 
to  recover  consequential  damages;  while  it  is  equally  just 
and  necessary,  that  when  the  sender  has  performed  this  duty, 
and  the  operator,  understanding  the  purposes  of  the  message, 
undertakes  to  transmit  it,  and  receives  his  full  price  for 
doing  so,  that  such  damages  should  be  recoverable ;  for  this 
is  the  only  way  in  which  the  sender  of  the  message  can  bring 
himself  within  the  rules  laid  down  in  the  cases  cited. 

The  special  damages,  sustained  by  the  plaintiffs  in  this 
case,  were  sufficiently  averred  in  the  complaint,  to  enable 
them  to  give  evidence  to  show  that  such  damages  were  in 
contemplation  at  the  time  the  contract  was  made.  It  was 
not  necessary,  that  the  complaint  should  contain  a  statement 
of  this  evidence.  The  rule  of  pleading  special  damages  laid 
down  in  Squier  v.  Gould  (14  Wend.,  169),  so  far  as  it  applies 
to  actions  for  breach  of  contract,  only  requires  that  the  par- 
ticular injury  sustained,  should  be  set  out  in  the  complaint. 
The  defendant,  thus  has  notice  of  the  claim  made  against 
him,  and  is  not  taken  by  surprise. 

It  does  not  help  the  defendant  that  the  plaintiff,  Francis 
B.  Baldwin,  waited  a  reasonable  time  at  Rochester  for  an 
answer  to'  his  dispatch  before  making  the  sale  to  Thompson. 
It  was  expressly  understood  with  the  operator  who  received 
the  dispatch  for  transmission,  that  Francis  B.  Baldwin  should 
accept  Thompson's  offer,  unless  the  answer  to  that  disp.'xtch 
informed  him  that  the  property  was  worth  more.  It  was, 
therefore,  his  duty  to  give  the  telegraph  company  ample 
time  to  deliver  the  message  and  receive  the  answer.  But 
there  was  no  obligation  upon  Baldwin  to  send  a  second  dis- 
patch, for  the  proof  shows  that  the  only  telegraph  line  at 
Rouseville  belonged  to  defendant ;  and,  to  require  a  second 
message,  would  be  to  compel  the  plaintiff  to  make  a  second 
contract  with  defendant  in  order  to  hold  him  liable  on  the 
first.  And  if  a  second  message  had  t>een  sent,  and  a  like 
error  committed,  the  same  reasoning  would  require  him  to 
send  a  third  dispatch ;  beside,  the  plaintiffs  did  not  know 
that  there  was  any  breach  of  their  contract.    No  case  can 
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be  found  where  a  plaintiff  has  failed  to  recover  damages  foi 
a  breach  of  contract  by  omitting  to  protect  himself  against 
a  breach  before  he  knew  that  there  was  one.  It  is  only  when 
the  plaintiff  knows  that  his  contract  is  broken  that  he  is 
required  to  protect  himself;  until  then,*  the  contract  is  his 
protection.  Plaintiffs  could  not  know  that  defendant  had 
failed  to  perform  the  contract  for  which  they  had  paid.  The 
breach  was  committed  at  Rouseville,  while  one  plaintiff  was 
at  Rochester  and  the  other  was  at  Ogdensburgh.  The  only 
notice  that  Francis  B.  Baldwin  could  have  had,  was  the  fact 
that  he  received  no  answer.  But  this  was  not  sufficient  to 
put  him  on  his  guard,  for  his  dispatch  called  for  an  answer 
at  Rochester ;  and  hence,  had  any  breach  occurred,  he  had  a 
right  to  rely  upon  defendant  for  information  of  it,  as  defend- 
ant knew  he  was  waiting  at  Rochester  for  information.  In 
the  absence  of  such  information,  the  plainest  inference  from 
the  failure  to  receive  a  reply,  was  the  absence  of  Darling,  or 
that  there  was  nothing  new  to  communicate.  It  was  plain- 
tiff's duty  to  attribute  it  to  this  obvious  cause,  rather  than 
assume  a  breach  of  defendant's  contract.  And  if  Darling 
was  absent,  or  there  was  nothing  new  about  the  property,  a 
second  message  would  be  as  fruitless  as  the  first. 

But  the  fact,  that  the  plaintiffs  contributed  to  their  own 
loss,  must  be  affirmatively  shown  by  the  defendant.  The 
onus  rests  upon  it.  {Costigom  v.  M,(&  H.  R.  R.  Co.^  2  Denio, 
609.)  No  such  defense  was  made  in  this  case.  It  had  been 
set  up  in  the  original  answer,  but  stricken  out  on  demurrer, 
and  the  defendant  had  omitted  to  plead  anew,  although 
opportunity  was  given.  Hence,  it  was  out  of  the  case  when 
tried,  and  no  evidence  was  produced  on  the  trial,  from  which 
the  jury  could  find  that  such  was  the  case. 

It  was  objected  on  the  trial,  that  the  plaintiffs  should  not 
be  permitted  to  prove  Thompson's  offer,  which  was  by  tele- 
graph, without  producing  the  original  dispatch.  But  it  was 
wholly  immaterial  whether  such  an  offer  was  made  or  not. 
The  proof  showed  conclusively,  that  plaintiffs  told  the 
operator,  when  they  handed  him  their  dispatch,  that  they 
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had  snch  on  offer,  and  the  contract  was  made  in  contempla- 
tion of  it ;  and  that  the  sale  was  actnall j  made  to  Thompson 
for  the  price  offered. .  This  was  sufficient  for  all  purposes  of 
the  case.  The  only  rule  by  which  plaintiff's  damages  could 
be  measured,  was  the  difference  between  the  price  offered, 
and  the  market  value  at  the  time.  Of  course,  the  accept- 
ance of  an  offered  price  precluded  the  obtaining  of  the  larger 
amount,  which,  had  the  information  been  received,  the  ev^ 
dence  showed  to  be  obtainable.  The  smallest  difference 
between  the  sale  to  Thompson,  and  the  market  value  of  the 
property,  was  proved  to  be  $1,200.  There  were  no  disputed 
questions  of  fact,  therefore,  for  the  jury  to  pass  upon,  and  the 
court  was  correct  in  directing  the  verdict  for  the  plaintiffs. 
The  judgment  should  be  affirmed  with  costs. 


Aason  Bordewell,  Kespondent,  v.  Samuel  D.  Colie, 

Appellant. 

(General  Teric,  Eighth  District,  September,  1869.) 

To  maintain  an  action  for  breach  of  the  implied  warranty  of  title,  on  a  salo 
and  delivery  of  a  chattel,  there  must  haye  been  a  retaking  of  the  property 
by  the  real  owner,  but  not  necessarily  eyiction  by  process  of  law.  The 
yendee  may  surrender  possession  to  the  claimant,  and  assume  the  onus 

'    of  preying  the  superior  title. 

If  there  be  no  actual  dispossession,  judicial  determination  against  the  yen- 
dee,  establishing  the  paramount  title  of  the  real  owner,  with  a  recovery 
of  the  value  and  payment  of  the  recovery,  is  tantamount  to  evictioiL  Per 
Barker,  J. 

A  warranty  of  title,  on  sale  of  personal  property,  is  similar  in  nature  to  the 
oovemmt  for  quiet  enjoyment  in  deeds  of  real  estate,  and  should,  by 
analogy,  receive  like  construction.    Id. 

It  is,  it  seems,  the  tendency  of  courts  governed  by  the  rules  of  the  common 
law,  to  fiivor  and  facilitate  remedies  on  covenants  of  title,  and  to  moderate 
the  Micient  rule,  which  is,  in  many  cases,  severe  and  ui^Just  to  the  pur- 
chaser. 

The  vendor  of  a  chattel,  who,  after  his  yendee  has  suffered  lawfhl  eviction, 
voluntarily  pays  the  latter*s  claim  for  indemnity,  may  proceed  against  his 
OWL  vendor  on  the  implied  warranty  of  title ;  and  he  may  also  give  a 
cause  of  action  by  assignment 
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Thi8  waa  an  appeal  from  a  judgment  for  the  plaintiff,  for 
$137.50,  upon  a  trial  b^  tlie  conrt,  at  the  Erie  circuit  in 
November,  1868. 

The  plaintiff  brought  t^e  action  as  assi^ee,  and  upon  ai 
implied  warranty  of  title,  on  the  eale  of  a  horse.  One  Kich 
ter  wliile  owner  of  the  horse,  had  mortgaged  it  to  one  Lode^ 
wick,  and  afterward  sold  it  to  the  defendant ;  the  defendant 
A)ld  to  one  DooglasB,  who  Bold  to  plaintiff,  and  plaintiff  sold 
to  one  Smith.  All  these  parties  acted  in  good  faith,  and 
without  knowledge  of  the  mortgage,  except  Itichter,  and 
at  each  of  the  respective  sales  the  vendor  was  in  possession, 
and  his  vendee  acquired  immediate  possession  from  him. 

An  aBsignee  of  the  mortgage  took  the  horse  thereon,  from 
the  possession  of  Smith ;  Smith  called  on  the  plaintiff  for 
repayment  of  the  purchase  money,  which  plaintiff  paid,  and 
then  called  on  Douglass  to  refund  the  purchase  money  paid 
to  him,  being  the  same  amount  ($125) ;  Douglass  adjusted 
the  matter  by  assigning  to  the  plaintiff  his  claim,  growing 
out  of  the  wile  by  the  defendant  to  him,  and  was  thereapon 
discharged  from  liability  by  the  plaintiff. 

George  Wadtworthy  for  the  appellant. 

Corlett  <6  Tabor,  for  the  respondent. 

Present — DAiitsLS,  Lahont  and  Babkeb,  J  J. 

By  the  Court — 6a.bker,  J.  On  the  sale  of  the  property 
by  the  defendant  to  Douglass,  there  was  an  implied  warranty 
by  the  vendor,  that  he  had  a  good  title;  the  effect  of  which 
was  that  the  vendee  should  be  free  from  lawful  eviction  by 
other  claimants. 

In  regard  to  agreements  of  this  character,  the  rule  is  gen- . 
eTal,  that  if  the  vendor  have  no  title  at  the  time  of  the  sale 
and  delivery,  the  vendee  can  have  no  enbstantial  relief  until 
he  has  actually  suffered  an  injury.  It  is  not  sufficient  that 
he  is  menaced  by  an  outstanding  title  or  incumbrance.  The 
covenantee  cannot  have  an  action  against  his  vendor  nntQ 
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ho  has  been  damnified  in  consequence  of  a  breach  of  the 
implied  warranty. 

It  is  then  the  real  question  in  this  case,  whether  the  plain- 
tiff has  presented  sufficient  and  competent  evidence  that  the 
defendant  had  no  title  to  the  horse  sold ;  and  if  so,  has 
Douglass,  the  defendant's  vendee,  been  actually  damnified 
by  the  breach  of  the  agreement  ? 

The  warranty  is  broad  enough  to  protect  the  buyer  against 
liens  and  incumbrances  on  the  property,  and  is  wholly  execu- 
tory in  its  nature.  There  having  been  a  full  and  unqualified 
delivery  of  the  property  to  the  vendee,  in  this  action  the 
burden  of  proof  is  on  him  and  those  who  claim  under  him. 

There  must  be  a  recovery  by  the  real  owner  of  the  pro- 
perty, before  an  action  can  be  maintained,  and  this  is  in  the 
nature  of  an  eviction. 

The  first  inquiry  wiU  be,  must  the  eviction  be  by  process 
of  law;  or  may  the  vendee  surrender  possession  to  the  real 
owner,  and  assume  the  burden  of  proving  the  superior  title 
of  the  claimant  to  whom  he  surrenders. 

I  have  arrived  at  the  result,  upon  an  examination  of  the 
authorities  bearing  upon  the  question,  and  upon  principle, 
that  an  eviction  by  process  of  law  is  not  necessary. 

A  warranty  of  title  on  sale  of  personal  property  is  similar, 
in  its  nature,  to  the  covenant  for  quiet  enjoyment  contained 
in  deeds  of  real  estate,  and  should  by  analogy  receive  like 
construction.  In  the  latter  class  of  cases,  eviction  by  ^(>{)«m 
qf  law  is  not  necessary,  to  enable  the  covenantee  to  main- 
tain an  action  for  a  breach  of  the  covenant.  {Oreenvanlt  v. 
Dams,  4  Hill,  648 ;  St.  John  v.  Palmer^  6  Hill,  599.) 

It  is  submitted  that  there  is  no  adjudicated  case  in  this 
State,  where  it  is  expressly  or  necessarily  held,  that  the  rule 
is  as  claimed  by  the  defendant.  The  case  of  Case  v.  J9a22, 
'  (24  Wend.,  102),  is  cited  and  relied  upon,  as  asserting  and 
mai  itaining  the  necessity  of  an  eviction  by  process  of  law. 
Upon  a  careful  examination  of  the  same,  it  will  be  seen  that 
no  such  proposition  is  attempted  to  be  supported,  and  the 
facts  of  the  case  did  not  call  for  any  such  holding ;  as  it 


CASES  IN  THE  SUPREME  COURT  [Sept, 

BordcweU  ».  Colie. 


appeared  that  the  vendee  wae  in  the  full  enjoyment  of  th« 
Bnbject  of  the  sale,  and  had  not  been  proeecnted  by  the  claim- 
ant, and  his  defense  failed. 

It  will  also  be  observed,  that  this  case  was  adjudicated, 
before  the  courts  of  this  State  had  distinctly  held,  that  in 
actions  on  corenanta  real,  it  was  only  necessary  that  there 
should  be  an  actual  surrender  to  the  party  having  the  para- 
monut  title. 

In  Sweetman  v.  Prince  (26  N.  T.,  224),  it  is  clearly  and 
distinctly  held  by  the  court,  that  the  purchaser  of  personal 
property  may  voluntarily  snrrender  the  same  npon  the 
demand  of  the  true  owner,  and  then  maintain  an  action 
against  the  seller,  taking  upon  himself  the  onus  of  showing 
the  title  of  the  claimant.  It  may  be  said  that  it  was  not 
necessary  to  decide  that  question  in  disposing  of  the  case, 
bnt  it  was  fully  discussed  by  the  court,  all  the  judges  con- 
curring. 

As  between  the  possessor  of  personal  property,  under  a 
sale  and  delivery  to  him,  and  the  real  owner,  there  may  be 
recovery  of  the  latter  against  the  former  for  the  value  of  the 
property,  upon  demand  and  refneal.  In  such  a  case,  on  pay- 
ment of  the  recovery,  it  is  held  as  being  tantamonnt  to  an 
eviction,  and  enables  the  vendee  to  maintain  an  action  against 
his  vendor  for  the  damages  he  has  sustained.  Bnt,  so  long 
as  the  vendee  is  in  the  enjoyment  of  the  thing  sold,  he  can- 
not maintain  an  action  against  his  vendor ;  nor  can  he,  by 
an  amicable  arrangement,  settle  with  the  claimant,  and 
extinguish  the  adverse  title.  He  must  either  submit  to  an 
eviction,  or  there  must  be  a  judicial  determination  in  favor 
of  the  adverse  claimant.  {Caae  v.  Roll,  24  Wend.,  102  ;  Dda- 
vBore  Bank  v.  Jarvia,  20  N.  T.,  230.)  The  proposition  that 
an  eviction  by  process  of  law  is  not  necessary  to  enable  the 
bnyer  to  proceed  by  action  against  the  seller,  is  supported 
by  authority. 

In  Dresser  v.  Ainmoorth  (9  Barb.,  620),  the  action  was  on 
a  note  given  by  the  buyer  for  the  pnrchase  of  personal  prop- 
erty.   At  the  time  of  the  sale,  the  property  was  under  a 
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levy,  by  execution,  and  the  property  was  in  the  actual  poaaes- 
sion  of  the  seller,  and  full  and  complete  possession  was 
acquired  by  the  buyer.  Afterward,  the  sheriff  sold  the 
property,  taking  it  from  the  possession  of  the  vendee.  A 
question  was  made  whether  the  defendant  in  the  execution 
was  the  owner  of  the  property  or  not,  which  it  is  quite 
unnecessary  to  state.  The  defense  was  a  breach  of  an 
implied  warranty  of  title,  and  the  court  held  that  the 
defendant  was  in  a  situation  to  defend  the  note,  remarking : 
^'  The  burden  of  proof  on  the  defendant  here,  was  to  show 
that  Lyon  (the  purchaser  at  the  sheriff's  sale)  had  a  right  to 
the  property,  and  that  was  all  he  had  to  prove,  except  that 
Lyon  had  taken  the  property  by  virtue  of  such  right."  The 
lien  by  levy  is  an  incumbrance  on  the  property,  by  means 
of  which  the  title  may  be  lost  to  the  owner,  by  a  sale 
afterward  to  be  made.  It  is  very  similar  to  the  mortgage 
lien,  in  the  case  before  us.  At  least  there  was  no  eviction 
by  process  of  law,  in  the  sense  of  that  term,  as  used  in  this 
connection.  It  means  the  process  used  after  final  adjudication, 
to  deliver  the  possession  of  the  property,  the  title  of  which 
has  been  in  controversy,  to  the  successful  party. 

In  Hew  V.  Barber  (3  Cow.,  272),  the  action  was  upon  an 
implied  warranty  of  title  on  the  sale  of  a  horse.  At  the  time 
of  the  sale  by  the  defendant  to  the  plaintiff,  the  horse  was 
under  a  levy  by  execution,  against  a  former  owner,  who  sold 
to  the  defendant  after  the  levy,  who  had  no  knowlege  of  the 
lien.  At  the  time  of  the  sale  the  horse  was  in  the  possession 
of  the  vendor,  and  the  vendee  acquired  complete  possession, 
and  the  sheriff  took  the  horse  from  his  possession  and  sold 
him.  In  this  case,  the  right  of  the  sheriff  to  take  the  prop- 
erty from  the  possessor  was  no  greater  than  the  right  of 
Stellwagen,  the  assignee  of  the  mortgage,  to  take  the  horse 
in  controversy  from  Smith.  Each  proceeded  by  virtue  of 
his  lien.  In  each  case  the  possessor  could  have  compelled 
the  claimant  to  resort  to  an  action  to  secure  the  possession. 
I  cannot,  in  principle,  discover  any  difference  between  the 
cases  last  cited  and  the  one  now  before  us*    I  do  not  discover 
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AiiY  reason  why  the  courts  Are  called  Qpon  to  maictain  a 
different  rule  in  actiooB  based  upon  a  breach  of  warrsnty  of 
title  on  the  Bale  of  ptirsonal  property,  than  is  adopted  in  a  like 
action  in  sale  of  real  estate.  The  law  of  this  State,  requiring 
an  eviction  in  &ct  before  the  action  can  be  maintained,  ie 
not  adopted  and  followed  in  MassachuBetta  in  actions  on  real 
covenants  for  quiet  poBsession  and  warranty  of  title.  In  that 
State  the  covenantee  may  buy  in  an  outstanding  title  and 
not  submit  to  an  eviction,  and  then  maintain  an  action 
on  his  covenants.  (^Whiin^  v.  Dinsmwe,  6  Cnsh.,  129; 
EAabrooh  v.  SmUh,  6  Gray,  670.)  The  tendency  of  all 
courts,  governed  by  the  rules  of  the  common  law,  is  to  favor 
and  facilitate  remedies,  on  covenants  of  title,  and  to  moderate 
the  ancient  rule,  which,  in  many  casus,  is  severe  and  nnjnst 
on  the  purchaser. 

There  having  been  an  eviction,  in  fact,  as  against  Smith, 
it  must  be  treated  the  same  as  if  it  was  at  Douglass'  own 
hands,  the  defendant's  vendee.  If  the  buyer  can  submit  to  an 
eviction,  upon  the  claim  of  the  real  owner,  and  thereby  place 
himself  in  proper  attitude  to  pursue  his  remedies  against  the 
seller,  no  reason  occurs  to  my  mind,  why,  after  actual  evic- 
tion from  the  possessor,  an  intermediate  vendor  may  not 
voluntarily,  and  without  action,  pay  the  just  demand  for 
indemnity  made  by  his  vendee.  This,  Douglass  did.  He 
satisfied  Bordewell,  his  vendee,  by  assigning  to  him  his 
claim  against  the  defendant.  The  legal  effect  of  the  trans- 
action between  Bordewell  and  Donglass  is  the  same,  as  if 
Douglass  had  paid  in  cash  to  Bordewell,  $125,  in  satisfaction 
of  his  demand  on  him,  and  then  Douglass  had  sold,  and 
asei^ed  his  demand  against  Colie  for  the  same  $125.  "No 
hardship  can  be  imposed  upon  vendors,  by  adopting  the 
views  here  expressed,  for  in  no  case,  can  there  be  a  recovery 
against  them,  until  they  are  brought  into  court,  and  have  a  fair 
and  complete  opportunity  to  defend  their  title,  in  actions 
where  the  burden  of  proof  is  on  those  who  assail  such  title. 
The  judgment  appealed  from  should  be  affirmed  with  costs. 

Judgment  aifirmed. 
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Thomas  Turner,  Respondent,  v.  Henry  S.  Jones,  Appellant. 
(Qenbral  Term,  Eiohth  Dutbict,  September,  1869.) 

The  law  implies  a  promise  of  indemnity  to  an  agent,  who,  believing  the 
directions  of  liis  principal  to  be  rigfatilil,  executes  them ;  and  this,  where 
there  is  no  deceit  or  misrepresentation  bj  the  principal,  respecting  his 
right  to  delegate  the  authority. 

It  is,  it  seems,  a  general  principle  of  law,  to  imply  a  promise,  where  none 
is  expressly  made,  and  equity  and  good  conscience  require  one. 

Appeal  from  judgment  of  Cattaraugus  County  Court, 
affirming  the  judgment  of  the  Justice's  Court. 

The  defendant  was  a  constable  of  the  town  of  Randolph, 
and  an  execution  was  issued  to  him  against  the  property  of 
Thomas  Hare,  founded  upon  a  valid  judgmeiit  against  Hare, 
by  virtue  of  which  the  defendant  levied  upon  a  cow,  as  the 
property  of  Hare.  The  defendant  employed  the  plaintiflF  to 
drive  the  cow  to  the  village  of  Randolph,  agreeing  to  pay 
him  for  such  service,  fifty  cents.  The  plaintiff  drove  the 
row,  and  Hare  sued  him  for -converting  the  cow,  and  recov- 
ered her  value.  The  plaintiff  notified  the  defendant  of  the 
action  against  him,  and  requested  him  to  defend  the  action. 
The  defendant  was  a  witness  on  the  trial  for  Turner.  Turner 
drove  other  cattle  at  the  same  time,  a  calf  for  himself,  and 
one  cow  for  Warren  Dow.  The  defendant  wanted  the  plain- 
tiff to  drive  the  cow  for  him,  "  one  that  he  had  an  execution 
on."  The  plaintiff  paid  the  judgment  recovered  against  him, 
and  brought  this  action  to  recover  an  indemnity.  He 
recovered  judgment  in  the  Justice's  Court,  which,  on  appeal 
to  the  County  Court,  was  affirmed,  and  thereupon,  the 
defendant  appealed  to  this  court. 

Jenkins  dk  Goodwill^  for  the  respondent. 
Johnson  dk  Crowley^  for  the  appellant. 
Present — ^Mabyik,  Lamont  and  Babkbb,  J  J. 

By  the  Court — ^Mabvin,  P.  J.  •  The  point  made  by  the 
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defendant's  counsel  is,  that  upon  the  facta,  the  law  will  not 
im^y  a  promise  of  indemnity ;  that  no  such  promise  will  be 
implied,  unless  the  principal  by  his  oanducty  and  representor 
tionsy  induced  the  agent  to  believe  that  the  act  was  innocent, 
while  the  principal  knew  it  was  not ;  that  it  is  the  deceit 
and  fraud,  upon  the  agent  by  the  principal,  that  gives  the 
innocent  agent  his  cause  of  aetion  for  indemnity.  They  cite 
St.  John  V.  St.  Johnh  Chwrch  (16  Barb.,  846) ;  Dunlap's 
Paley  on  Agency,  153 ;  and  Howe  v.  Buffalo^  N.  Y,  dk  Eris 
B.  B.  Co.  (37  N.  Y.  R.,  297).  The  evidence  in  this  case  is 
very  briefly  stated,  and  most  of  it  was  by  the  admissions  of 
the  parties  on  the  trial.  It  was  sufficient,  I  think,  to  show 
that  the  defendant,  as  a  constable,  had  levied  upon  the  cow 
by  virtue  of  the  execution,  and  that  he  claimed  to  hold  the 
cow  by  virtue  of  such  execution ;  that  he,  in  effect,  so 
informed  the  plaintiff.  The  plaintiff,  as  a  witness,  says 
defendant  wanted  I  should  drive  one  (the  cow)  for  him ;  one 
that  he  had  an  execution  on.  We  are  to  assume  that  tlie 
plaintiff,  in  accepting  the  employment,  and  driving  the  cow, 
acted  in  good  &ith,  believing  that  the  defendant  had  the 
right  to  the  possession  of  the  cow,  and  that  this  belief  was 
caused  by  the  acts  and  declarations  of  the  defendant,  who 
claimed  the  cow.  The  plaintiff  was  not  conscious  that  he  was  a 
trespasser.  I  think,  in  such  a  case,  the  law  will  vmply  a 
promise  of  indemnity.  There  has  been,  and  perhaps  there 
still  is,  some  conflict  upon  this  precise  question. 

If  the  agent  knows  that  the  act  is  a  trespass,  an  express 
promise  of  indemnity  will  not  give  him  a  remedy  over. 

Paley,  at  the  place  cited,  says  that  although  it  was  not  at 
the  time  known  to  be  a  trespass,  yet  if  it  eventually  turns 
out  to  bo  so,  a  promise  of  indemnity  will  not  bo  implied. 
The  author,  in  this  proposition,  excludes  any  question  of 
misrepresentation  or  fraud  by  the  principal  by  which  the 
agent  was  innocently  drawn  into  the  commission  of  the  act. 
As  to  such  cases,  he  states  the  rule  on  page  152.  To  the 
text  on  page  153,  there  is  an  American  note,  questioning  its 
soundness,  and  citing  many  cases.    In  one  of  them  {Adamr 
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4(m  V.  JarviSy  4  Bing.,  66),  Bebt.,  Ciu  J.,  said :  "  From  reason, 
justice  and  sound  policy,  the  rule  that  wrong  doers  cannot 
have  redress  or  contribution  against  each  other,  is  confined 
to  cases  where  the  person  seeking  redress  must  be  presumed 
to  have  known  that  he  was  doing  an  unlawfiil  act.'^  Sec  the 
note  and  the  cases  cited  in  it.  In  Coventry  y.  Barton  (17  J. 
K.,  142),  Spenoeb,  Ch.  J.,  after  referring  to  many  cases,  says : 
'^  I  have  no  hesitation  in  saying  that  it  is  a  true  and  just  dis- 
tinction between  promises  of  indemnity,  which  are  and  those 
which  are  not  void ;  that  if  the  act  directed  or  agreed  to  be 
done  is  known,  at  the  time,  to  be  a  trespass,  an  express 
promise  to  indemnify  would  be  illegal  and  yoid ;  but  if  it 
was  not  known  at  the  time  to  be  a  trespass,  the  promise  of 
indemnity  is  a  good  and  valid  promise."  In  that  case  the 
evidence  tended  to  show  an  express  promise,  but  the  learned 
judge  does  not  notice  any  distinction  between  an  express  and 
implied  promise.  It  is  a  rule  that  where  there  is  an  express 
promise,  the  law  will  not  imply  one.  The  parties  have 
chosen  to  fix  the  terms  of  liability.  But  in  the  absence  of 
an  express  promise,  I  understand  it  to  be  a  general  principle 
to  imply  a  promise  if  the  facts  are  such,  as  in  equity  and 
good  conscience,  to  require  a  promise.  Promises  are  implied 
in  a  large  portion  of  the  transactions  of  life.  A  works  for  B, 
at  B^s  request.  Nothing  being  said  about  pay,  the  law  at 
once  implies  a  promise  to  pay,  and  gives  a  rule  as  to  the 
amount  of  compensation.  So  A  becomes  surety  for  B,  and 
pays  the  debt ;  the  law  implies  a  promise  to  indemnity  A. 
What  can  be  more  equitable  and  just  than  that  he,  who 
claims  a  right  to  a  thing,  or  to  do  an  act,  and  employs 
another  to  take  the  thing,  or  do  the  act — such  person, 
believing  that  it  was  needful  thus  to  serve  his  employer — 
should  indemnify  the  person  employed,  in  case  it  should  turn 
out  that  his  employer  could  not  defend  him  successfully  in 
an  action  brought  by  a  third  person  f 

In  my  opinion,  under  proper  circumstances,  the  law  will 
imply  the  promise  of  indenmity  in  the  class  of  cases  we  are 
considering. 
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In  Si.  John  v.  St.  John's  Church  (15  Barb.,  346),  Justice 
Kason,  with  hiB  usual  diligence  and  ability,  examines  the 
question  of  implying  a  promise  of  indemnity  in  cases  of 
trespass,  and  comes  to  the  conclusion  that  no  promise  can  be 
implied.  This  case  was  decided  in  1851.  Horwe  r.  Bvffoio 
N.  Y.  (&  E.  R.  B.  Co.  (38  Barb.,  124),  was  decided  in  1862. 
Welles,  J.,  delivered  the  opinion'  of  the  court.  The  promise 
of  indemnity  was  implied  in  that  ease,  though  the  point  was 
made  that  there  is  no  implied  obligation  on  the  part  of  the 
principal  to  indemnify  his  agent  against  the  consequences  of 
obedience  of  a  lawful  command.  This  case  was  carried  to 
the  Court  of  Appeals,  and  is  decided  in  37  N.  Y.  R,,  29''. 
It  is  said  in  the  opinion  :  "  There  is  an  implied  obligatioD 
on  the  part  of  the  principal  to  indemnify  an  innocent  agent 
for  obeying  his  orders,  where  the  act  would  have  been  law- 
fill  ID  respect  to  botli,  if  the  principal  really  had  tlie 
authority  which  he  claimed."  Several  authorities  are  cited. 
The  principle  here  enunciated  embraces  tho  present  case. 
The  judgment  should  bo  affirmed. 


Ctnthia.  a.  Johnson  with  John  JoKNSoy,  her  husband,  and 
WiLLLui  M.    BowBH,  Appellants,  t.  Abhsb  Hicks  and 
B      others,   Kespon  dents. 

(GKNsaAL  Tebm,  Eiohth  DuTBitn*,  SanraiBKB,  1669.) 

The  Jotning  of  lawknd  equit7  JurodictioD,  in  the  same  court,  has  not 
changed  the  practice,  nor  effected*  repeal  of  anj  of  the  provisions  of  tho 
statute,  regnlating  the  coDise  of  proceedings  on  appeals  from  BurrogaUa' 
decrees,  admitting  or  refusing  probate  of  wills. 

In  such  cases,  when  an  appeal  might  formeH;  ham  been  Xekea  from  the' 
dedsion  of  the  circuit  judge  to  the  Court  of  Chtmcei?.  (a  R.  a,  SOB,  % 
100),  the  reviciw  on  appeal  is  still  in  the  nature  of  a  rehearing  in  equltf . 

Bat  when  the  sturogate's  decision  ia  rerereed  upoil  a  qnestlcMi  of  &ct,  tho 
Bupreme  Court,  on  reversal,  should  direct  an  Isene  to  be  made  up,  to  trj 
the  questions  arlring  upon  the  application  to  prove  such  will,  and  direct 
the  tame  to  bo  tried  at  the  circuit.  (2  R  B.,  06,  g  67 ;  600  g  D8.)  And 
nn^  the  final  detetminatlon  of  such  iE«ue,  the  case  proceeds  as  an  actlcot 
at  law,  and  is  to  be  so  considered  oa  a  motion  fbr  a  new  trlaL 
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Tbe  awud  of  nich  an  issue  u>  be  tried  bj  a  jury,  is  a  matter  of  rlgliL  And 
tbe  Sapreme  Couit  in  reTeralng,  on  tbe  fkcts,  a  surrogate's  decree  admi^ 
dng  01  reflising  probate  of  a  will,  cannot,  at  Its  discretion,  direct  tbe 
BuiTogale  to  enter  a  flnal  decree  in  accordance  with  tbe  terms  of  tlio 
order  of  reveisaL 

The  case  ol  PiOing  t.  Pmtnn  (45  Barb.,  86),  reriewed  and  di»iqipHired,  so 
br  H  it  conflicts  with  tbe  fbregohig. 

On  the  trial  of  an  issue  to  detennlne  wttether  an  alleged  testator's  sigov 
ture  is  genuine  or  simulated,  it  seems  that  Ills  dectaratiun  made  before 
the  date  of  tbe  allied  will,  that  he  intended  to  give  his  property  to  the 
legatees  therein  named;  and  his  declaraUon  made  after  that  date,  that  he 
bad  made  such  will,  are  inadmissible  as  evidence  to  sustain  tbe  genu- 
ineness of  the  signature. 

The  rule  excluding  the  opinion  of  CKperts,  whether  a  signature  is  genuine 
or  simulated,  fbrmed  b;  comparing  it  with  other  writings,  not  In  evidence 
in  tbe  cause  or  admitted  to  be  genuine,  stated  and  applied  in  this  case. 

An  instrument  purporting  to  be  tbe  last  will  iind  testament 
of  ifason  Hicks,  deceased,  was  presented  \>y  tbe  appellants,  the 
devisees,  and  legatees,  therein  named,  to  the  acting  surrogate  of 
Niagara  countj  for  probate.  The  same  was  contested  by  the 
respondents,  the  heirs-atlaw  and  next  of  kin  of  tbe  deceased. 

The  surrogate  refused  to  admit  the  will  to  probate,  on  tbo 
grounds  that  the  deceased  never  executed  it ;  that  his  signa- 
ture had  been  forged ;  and  that  the  signature  of  A.  T.  Rich- 
ardson, one  of  the  witnesses,  had  also  been  forged.  Kichard- 
Bon  was  dead  at  the  time  the  will  was  offered.  Philip 
Yonng,  tbe  other  witness,  was  produced  and  examined  on  tbo 
hearing.  Evidence  was  given  tending  to  prove  tliat  tlie 
testator's  signature  was  genuine,  and  that  the  will  had  been 
executed  in  tbe  manner  and  form  required  by  the  statute. 
And  tbe  contestants  gave  evidence  tending  to  prove  that  the 
signatures  of  the  testator  and  Richardson  were  both 
foi^ries. 

On  appeal  to  the  Supreme  Coart,  the  decree  of  the  surro- 
gate was  reversed'  on  a  question  of  fact,  and  issues  were 
settled  to  be  tried  at  a  Circuit  Court  in  Niagara  county, 
involving  tbe  questions. 

Ist.  Did  Mason  Hicks  in  his  lifetime  subscribe  his  name 
to  said  instrument! 
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2d.  Did  he  in  the  preBence  of  Philip  Young  and  A.  T 
RichardBon,  subacribe  the  Bame? 

3d.  Did  each  of  the  attesting  witneBses  sign  his  name  as  a 
vritneesat  theendof  saidinatrnment  at  the  reqneet  of  said 
Haeon  Qicks  t 

The  iesnee  were  tried  at  s  Gircnit  Court  in  Niagara  conntj 
on  the  6th  day  of  December,  1868,  and  the  jury  answered 
each  of  the  questions  in  the  negative. 

Upon  the  trial  the  appellant  took  several  exceptions  to 
ntlings  of  the  coort  in  rec^ving  evidence  offered  by  the 
reapondents,  and  rejecting  evidence  offered  by  the  appellants, 
and  also  upon  a  refusal  to  charge  the  jury  as  requested. 

A  ease  containing  exceptions  and  purporting  to  contain  all 
the  testimony  given  on  the  trial  was  prepared,  and  an  order 
entered  that  the  case  and  exceptions  be  heard  at  a  General 
Tenn  in  tho  first  instance. 

The  appellants  brought  on  the  hearing  and  moved  for  • 
aew  trial,  as  on  a  bill  of  exceptions. 

S.  F.  Brovm  tfe  Fmvell,  for  the  appellants. 

Hiram  Gardner  (£  S.  E.  Chv/rcK,  for  the  respondents. 

Present — Masvik,  Lakont  and  Babkeb,  JJ. 

By  the  Court. — ^Babkeb,  J.  Before  investigating  the 
several  exceptions  contained  in  the  case,  an  important  ques- 
tion is  to  be  consi'lored  and  determined,  as  to  the  nature 
uid  character  of  the  proceedings  before  the  court,  and  the 
rules  and  practice,  that  are  to  guide  and  govern  in  the  dispo- 
sition of  the  same. 

On  the  part  of  the  appellant,  it  is  insisted,  that  the  qnea- 
tjons  presented  by  the  exceptions  to  the  rulings  of  the  court 
an  the  trial,  shall  be  regarded  the  same  as  if  they  arose  in 
m  action  at  law. 

On  the  part  of  the  respondents  it  is  claimed,  that  the  pn>- 
seedings  are  now  before  the  court,  in  the  nature  of  a  rehear* 
Ing  in  equity,  and  that  the  court  is  as  free  from  the  strict  and 
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technical  roles  of  the  commoQ  lav,  as  if  it  was  a  motion  for 
a  new  trial  ia  an  equity  action,  where  feigned  ibbubb  have 
been  awarded  and  trial  had  thoreon  hj  a  jury;  that  error 
in  receiving  evidence  ifi  not  ground  for  granting  a  new 
trial,  if  the  &ct8,  established  hj  competent  testimonj, 
are  suffident  to  uphold  the  verdict ;  nor  will  the  rejection  of 
evidence  famish  gronnd  for  reversal,  provided  the  court  can 
see  that  such  rejected  evidence  should  not  change  the  result ; 
and  that,  this  court  has  the  power  to  disregard  the  finding 
of  tho  jnrj,  and  to  order  the  will  to  be  admitted  to  probate, 
if  it  is  satisfied,  upon  a  perusal  of  the  evidence,  that  the  ver- 
d^;t  of  the  jury  is  erroneouB,  and  the  &cts  proved  establish 
th^  validity  of  the  will. 

In  equity  actions,  where  issues  of  fact  have  been  awarded 
and  tried  by  a  jury,  bo  long  as  the  verdict  of  the  jury  stands, 
the  court  is  boond  by  the  same,  and  must  follow  the  findings, 
upon  the  final  hearing,  or  in  any  subsequent  proceeding 
tiierein.  If  either  party  to  the  suit  desires  to  review  tho 
proceedings  on  the  trial,  he  must  prepare  a  ease,  and  excep- 
tions, and  bring  them  to  a  hearing  and  decusion  before  the 
a-3tion  is  heard  on  the  equities  reserved.  On  such  review 
and  motion,  for  a  new  trial,  the  equity  coart  may  grant  or 
refuse  a  new  trial  within  its  discretion.  It  may  disregard 
errors  that  would  certainly  lead  to  a  new  trial,  in  a  common 
law  action,  and  it  may  order  a  new  trial  without  pointing  out 
any  error.  (Forrest  v.  Forrest,  35  N.  T.,  511 ;  Lanaing  v 
Sxuadl,  2  Ooms.,  563.)  Prior  to  tho  adoption  of  the  33d 
rule,  it  was  within  the  power  of  the  judge,  and  frequently 
exercised,  on  the  final  hearing,  to  disrt^ard  the  finding  ol 
the  jury,  and,  on  the  minutes  of  the  trial,  certified  to  him  by 
the  circuit  judge,  to  arrive  at  a  different  and  adverse  result 
from  that  of  the  jury,  and  make  such  conclnaions  the  basis 
of  the  decree.  This  power  in  the  equity  judge,  led  to 
much  just  complaint,  and  oflen  to  great  injustice.  Suitors, 
relying  upon  the  verdict  of  the  jury,  sought  a  final  decree 
based  thereon,  and  guided  thereby.  For  the  first  time, 
they  were  informed,  that  the  conscience  of  the  court,  was 
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not  satisfied  with  the  verdict  of  the  jury,  and  that  the  judge, 
himself,  -would  detennine  the  ftictB,  consider,  and  bahmce 
conflicting  evidence,  and  contradictoiy  circunstaDceB.  The 
practice,  as  fixed  hj  the  standing  rules  of  tbo  conrt,  is  in 
conformity  With  the  practice  in  the  English  Equity  Courts, 
and  will  be  steadily  adhered  to  by  this  court.  (1  Barb.  Ch. 
Pr.,  446.) 

The  jurisdiction  of  this  court  over  the  proceedings  is 
acquired  by  the  special  provisions  of  the  statute,  and  it  gives 
to  the  proceedings  after  feigned  issues  are  awarded,  the 
character  of  an  action  at  law,  rather  than  that  of  a  proceeding 
inequity.  The  joining  of  law  and  equity  jurisdiction  in  the 
same  court,  has  not  changed  the  practice,  nor  effected  a 
repeal  of  uiy  of  the  provisions  of  the  statute,  r^pitatiug  the 
course  of  proceedings  on  appeal  from  the  decree  of  a  surrogate 
admitting  or  refusing  probate  to  a  wiU. 

The  Revised  Statutes  provided  for  an  appeal  from  the 
determination  of  the  surrogate  to  the  circuit  judge,  who 
heard  the  appeal  upon  the  return  of  the  surrogate,  which 
contained  all  the  evidence  taken  before  him,  his  rulings  on 
the  hearing  and  the  final  decree.  (2  B.  S.,  pages  66, 67,  §  56, 
marginal  pages.) 

If  it  appeared  to  the  circuit  judge  that  the  decision  of  tlio 
surrogate  was  erroneous,  he,  by  an  order,  reversed  such  deci- 
sion ;  and  if  such  reversal  was  founded  on  a  question  of  fact, 
the  order  further  directed  that  a  feigned  issue  be  made  up 
to  try  the  queationa  a/riamg  upon  the  application  to  prove  tks 
will,  and  directed  the  same  to  bo  tried  at  a  Circuit  Court. 
The  same  were  to  be  made  up  and  tried  in  the  same  maimer 
as  issues  awarded  by  the  Court  of  Chancery.  "  But  a  new 
trial  of  such  issue  may  be  granted  by  the  Supreme  Court  in 
the  same  manner  as  if  it  had  hoen  formed  in  a  suit  originally 
commenced  in  such  court,"  The  final  detennination  of  such 
issue,  in  respect  to  wills  of  personal  property,  is  conclusive  as 
to  the  facts  therein  controverted,  and  the  surrogate  is  required 
to  follow  such  determination.     (§  58,  59,  id.) 

If  the  ciruuit  judge  affirmed  the  decree  or  reversed  the 
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same  on  quoBtioDS  of  ]»w  only,  then  an  appeal  conid  bb 
taken  to  the  chancellor.     (2  R.  S.,  p.  609,  §  100.) 

To  my  mind  it  iB  obvious  that  it  is  intended  by  these  provi- 
sionaof  the  statute,  to  treat  the  bill  of  exceptions  the  same  as 
if  mode  in  an  action  at  law.  It  will  be  observed  that  in  a 
case  like  this,  where  the  circuit  judge  and  the  surrogate  dis- 
agreed on  a  question  of  &ct,  the  proceedings  never  came 
before  the  chancellor,  on  appeal  or  otherwise ;  they  remained 
in  the  Supreme  Court,  there  to  be  regarded  as  an  action  at 
law.  Another  reason  is  apparent  why  wo  should  regard  the 
proceedings  as  on  the  law  side  of  the  court,  and  apply  the 
rules  applicable  thereto,  in  granting  or  refusing  a  new  trial ; 
the  statute  makes  the  verdict  final  and  conclusive  on  the  lacts 
controverted.  To  hold  that  the  rejection  of  evidence  that  is 
pertinent  and  material  to  the  issue,  and  that  should  be  weighed 
and  considered  by  the  jnry,  when  offered  by  the  party  that 
has  lost  the  verdict  and  is  defeated  in  the  litigation,  is  not 
error,  is  disregarding  the  rules  of  the  common  law,  and  places 
the  rights  of  suitors  in  the  arbitrary  hands  of  the  judge  pre- 
siding at  the  circuit.  In  equity  cases,  where  feigned  issues  are 
awarded,  the  application  for  a  new  trial  is  made  before  the 
equity  judge,  where  the  more  technical  rules  of  the  common 
law  do  not  prevail.  Here,  by  a  special  provision,  the  applica- 
tion for  a  new  trial  is  required  to  he  made  in  the  Supreme 
Court,  a  tribunal  that  proceeds  according  to  the  course  of  tho 
common  law. 

It  is  suggested  that  since  the  Supreme  Court  has  law  and 
equity  jurisdiction  combined,  the  above  quoted  provisions  of 
the  statute  are  not  applicable,  and  that  the  issue  of  &ct 
awarded  by  the  statute,  and  which  is  directed  to  be  tried  by 
the  jury,  is  no  longer  a  matter  of  right  to  suitors,  but  that 
the  Snpreme  Court  on  appeal  from  the  surrogate's  decree 
can  reverse  the  same  on  the  iacts,  and  direct  the  surrogate 
to  enter  a  final  decree,  admitting  the  will  to  ptobate,  or 
rejecting  it,  in  accordance  with  the  determinatioD  of  the 
Snpreme  Court.  And  that  the  Snpreme  Court  may 
or  may  not,  entirely  within    its   discretion,  award  feigned 
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issuQB ;  and  to  this  effect  is  the  ease  of  PiUvng  v.  PiUing^ 
(45  Barh.,  86),  where  on  appeal  from  an  order  of  the  surro- 
gate refueing  probate  of  a  will,  the  Supreme  Court  reversed 
the  order  on  s  qaeation  of  &ct,  and  directed  the  surrogate  to 
admit  the  will  to  probate.  This  is  plainly  disregarding  the 
provision  of  the  statute,  which  has  not  been  repealed,  and 
can  only  be  sanctioned  upon  the  idea,  that  the  reorgsnieation 
of  the  courts,  since  the  statute,  makes  the  statute  inappli- 
cable. By  the  provisions  of  the  17th  section  of  the  judiciaiy 
act  of  1847,  the  appeal  is  to  the  Supreme  Court,  instead  of 
the  circuit  judge ;  and  where,  prior  thereto,  the  appeals  were 
to  the  chAQcellor,  they  are  now  to  the  Supreme  Court.  The 
ruling  in  PiUmg  v,  PUUng  (mpra)  is  contrary  to  the 
decisions  and  uniform  practice  of  this  district,  and  we  think 
is  not  supported  by  the  cases  cited.  The  provisions  of  the 
judiciary  act  give  this  court  jurisdiction  in  this  class  of 
cases.  The  provisions  of  the  Kevised  Statutes  remain  in  force 
and  guide  the  mode  of  proceeding. 

The  learned  court,  in  considering  the  cose  of  PHling  v. 
Pillinff,  did  not  consider  how,  under  the  provisions  of  the 
Revised  Statutes,  a  court  of  law  got  jurisdiction  of  one  class 
of  appeals  and  the  Court  of  Chancery  of  another. 

When  the  circuit  judge  and  the  surrogate  disagreed  on  the 
facts,  these  feigned  issues  were  awarded.  When  the  circuit 
judge  and  the  surrogate  agreed  on  the  facts  and  the  law,  or 
disagreed  only  on  the  law,  from  his  order  an  appeal  was 
taken  to  the  chancellor ;  but  in  no  case,  relating  to  the  pro- 
bate of  a  will,  could  an  appeal  be  taken  direct  to  the  cbsn- 
eellor.  In  cases  where  the  chancellor  got  jurisdiction  of  the 
appeal,  he  could  reverse  the  surrogate  and  direct  the  terms  of 
"  the  decree,  either  admitting  or  rejecting  probate  of  the  wilL 

I  see  no  difficulty  in  observing  and  following  all  of  the 
provisions  of  the  statute  now.  If  the  Supremo  Court  concur 
with  the  surrogate  on  the  facts,  and  affirm  his  decree,  and  an 
appeal  be  taken  to  the  Court  of  Appeals,  and  that  court  dift- 
^^es  with  both  the  Supreme  Court  and  the  sorrogate  on 
the  ^ts,  that  court  cut  direct  the  terms  of  the  decree  to  be 
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entered,  as  it  did  in  Coffin  v.  Coffin  (23  N.  Y.  9),  cited  by 
the.court  in  Pilling  v.  Pilling.  In  all  the  other  e^wes  cited 
hj  the  learned  jndge,  who  writra  the  opinion  in  that  case,  it 
appears  that  there  was  an  affirmance  of  the  surrogate's  order  by 
the  circuit  jndge  in  the  cases  before  him,  and  by  the  Supreme 
Coart  in  cases  arising  since  1847. 

Unless  the  statute  reqttiree  the  making  up  of  feigned  isBaes 
in  cases  where  the  court  and  surrogate  disagree  upon  the 
facts,  then,  in  my  opinion,  the  proceedings  before  us  on  this 
hearing  are  unauthorized ;  for  the  court  has  no  authority  to 
authorize  them  by  virtue  of  its  general  powers  and  jurisdic- 
tion. The  ap-.ellate  court  most  hear  and  determine  upon 
the  record  certified  to  it,  and  haa  no  power  to  maxe  new 
issues  and  receive  new  e\'idence.  Such  werb  the  views  of  the 
Court  of  Appeals  in  J)evin  v.  Patchin  (26  N.  T.,  441). 

The  case  of  Cla^  v.  FuUerton  (34  N.  T.,  page  195),  cited 
by  the  oonnsel  for  the  respondente,  is  not  in  conflict  with 
these  views.  The  Supreme  Court  had  affirmed  the  decree  of 
the  surrogate.  The  surrogate  had,  upon  the  hearing  before 
him,  admitted  incompetent  evidence,  in  permitting  witnesses 
to  expreBB  their  judgment  as  to  the  testator's  mental  capacity. 
This  error  was  disregarded  by  the  Supreme  Court  and  by  the 
Conrt  of  Appeals  as  not  Iktal,  it  being  apparent,upon  the  whole 
case,  irrespective  of  the  evidence  improperly  admitted,  that  the 
testator  was  clearly  competent,  and  that  the  will  was  properly 
admitted  to  probate;  and  it  is  also  remarked  by  the  court : 
"  On  appeals  iW>m  the  decrees  of  surrogates,  the  Supreme  Court 
BUeeeeds  to  the  jurisdiction  and  authority  of  the  old  Court  of 
Chancery.  The  review  is  in  the  nature  of  a  rehearing  in 
equity,  and  the  admisBion  of  improper  evidence  on  the  orig- 
inal hearing  furnishes  no  ground  for  reversal,  if  the  iacts 
established  by  legal  and  competent  testimony  are  plainly 
sufficient  to  uphold  it."  It  is  very  plain  that  the  question 
brfore  OB  arises  under  very  different  circmnstancos.  Suppose 
the  Conrt  of  Appeals,  in  the  case  above  quoted  irom,  had 
arrived  at  the  coDclusion,  that  the  will  should  have  been 
denied  probate,  it  posBessed  the  power  to  order  such  a  decree 
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to  be  entered  by  the  Burrogate,  or  it  might  simply  reverse 
the  decree  and  order  the  surrogate  to  proceed  de  novo. 
{SoAenck  v.  Diirtj  22  N.  Y.,  420.)  In  the  case  at  bar,  sup- 
pose wc  deny  a  new  trial,  and  an  appeal  is  taken  to  the  Court 
of  Appeals,  and  that  court  is  of  the  opinion,  that  the  verdict 
of  the  jury  is  without  sufficient  evidence  to  ssupport  it,  and 
thQ  evidence  established  the  due  and  l^al  execution  of  the 
will.  Can  it  order  the  will  to  be  admitted  to  probate  ? 
Clearly  not ;  it  can  only  order  a  new  trial,  for  the  reason  that 
it  is  now  before  the  courts  in  the  nature  of  an  action  at  law, 
and  this  will  can  never,  by  any  proceeding  known  in  our 
courts,  receive  probate,  unless  the  verdict  of  the  jury 
declares  in  favor  of  its  due  and  legal  execution.  Upon 
the  trial,  the  appellants  offered  to  prove  the  declara- 
tions of  Mason  Hicks  before  the  time  of  making  the  alleged 
will,  that  he  intended  to  give  his  property  to  the  legatees 
therein  named,  and  that  after  the  date  of  the  wiU,  he  declared 
that  he  had  made  such  a  will,  and  stated  who  the  witnesses 
were,  and  that  the  will  was  in  the  upper  town  of  Lockport. 
This  evidence  was  objected  to  and  excluded  by  the  court,  and 
the  appellants  excepted.  This  is  clearly  and  admittedly 
hearsay  testimony,  and  was  properly  rejected  unless  it  falls 
within  some  of  the  exceptions  to  the  general  rule  of  law,  that 
excludes  such  evidence.  Both  parties  claim  under  the  decree, 
and  by  representation,  and  they  take  his  estate  subject  to  all 
claims,  demands  and  incumbrances  thereon.  As  between 
ancestor  and  heir,  devisor  and  devisee,  testator  and  legatee, 
donor  and  donee,  the  declarations  of  the  former,  made  in 
regard  to  his  estate,  against  his  interest,  and  in  limitation  or 
qualification  of  the  same,  are  evidence  against  the  latter,  on 
the  ground  that  they  are  privies  in  estate  and  identified  in 
interest,  and  by  this  rule,  it  is  to  be  determined  whether  the 
evidence  should  have  been  received  or  not.  (1  Green- 
leaf,  §§  189-190.)  It  was  not  against  his  interest  to  make  the 
declaration,  and  it  certainly  in  nowise  affected  his  estate 
favorably  or  unfavorably.  It  remained  the  same,  whether 
he  had  made  the  will  or  not.    If  he  had  executed  the  will 
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when  he  made  the  alleged  declaration,  it  vested  no  estate  in 
the  devisees  and  legatees  named  therein,  and  was  subject  to 
his  revocation. 

In  the  oases  cited  and  relied  upon  hy  the  counsel  for  the 
appellants,  it  wiU  appear  that  the  rulings  are  based  npon  this 
prlncii-le :  ( Waring  v.  Wair^n.,  1  John,  340 ;  Paige  v. 
Coffwin,  1  Hill,  361 ;  Srn^A  v.  We^,  1  Barb.,  231 ;  Booth  v. 
Sv}esey,  4  Selden,  276;  Srown  v.  Mmller,2  Kern.,  118 ; 
Keat&r  v.  Dimmiok,  46  Barb.,  158;  Hwnier  v.  Htmier,  19 
Barb.,  634.) 

In  Waterman  v.  WMtjiey  (11  N.  T.,  161),  it  was  held  that 
the  declarations  of  the  testator,  before  or  after  the  execution 
ol  the  will,  cannot  be  given  in  evidence  to  impeach  the 
same,  unless  it  be  to  show  the  mental  incapacity  of  the  tes- 
tator, and  they  will  be  rejected  for  the  purpose  of  proWng 
fraud,  duress,  imposition,  or  other  like  cause.  If  the  respon- 
dente  wonld  be  prohibited  from  proving  the  declarations  of 
the  testator,  that  he  never  had  made  a  will,  I  do  not  see  how 
the  appellants  can  prove  his  declarations,  that  he  had. 

The  statute  of  this  State  requires  wills  to  be  executed  with 
groat  solemnity  and  formality,  and  in  full  compliance  with 
its  provisions,  and  the  declarations  of  the  testator  cannot  be 
given  to  uphold  or  destroy  their  validity  unless  made  at  tlie 
time  of  tae  execution,  so  as  to  become  part  of  the  res  gMtoe. 
{Jadcaon  v.  Beits,  6  Cow.,  377.)  We  are,  therefore,  of  tlie 
opinion  that  the  offer  was  properly  excluded. 

Isaac  B.  Luce  was  called  as  a  witness  for  the  respondents, 
and  testified  that  he  had  seen  Mason  Hicks  write  many 
timeB,  and  had  been  Hicks'  tenant.  Papers  were  shown  the 
witness,  and  he  said  they  were  the  leasee  he  received  from 
Hicks,  and  that  he  saw  him  sign  the  endorsement.  He  then 
testified,  that  he  did  not  think  it  was  Hicks'  signature  to  the 
will. 

Afterward  Albert  J.  Kendall  was  called  ae  a  witness  by 
the  contestants,  and  it  appeared  from  his  examination,  that 
he  had  great  experience  in  scrutinizing  signaturee,  and 
detecting  forgeries,  and  was  well  entitled  to   he  called  an 
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expert  in  snch  matters.  He  was  then  shown  the  Hicks  will, 
and  asked  the  following  question :  What  is  jour  opinion,  as 
to  whether  the  signature  of  ^^  Mason  Hicks "  is  a  simulated 
signature  t  The  appellant's  counsel  objected,  and  the  court 
received  the  answer,  which  is :  It  is  my  opinion,  that  ^^  Mason 
Hicks,"  is  a  simulated  signature.  The  signature  of  Mason 
Hicks  to  the  lease,  and  the  endorsement  thereon,  proved  by 
the  witness,  Isaac  B.  Luce,  were  shown  this  witness,  and  the 
following  question  asked :  Do  you  discover,  in  any  of  these 
signatures  any  of  the  painting,  or  retouching,  which  appears 
in  the  signature  of  Mason  Hicks  to  the  will  t  Under  an 
objection  by  the  appellants,  th^t  the  inquiry  was  incomp^ 
tent  and  immaterial,  the  question  was  allowed,  and  the  W7^ 
ncss  answered:  ^'I  see  no  marks  of  retouching  on  any  </ 
these  signatures  or  endorsements.''  The  witness  had  prei  i- 
ously,  in  his  evidence,  fully  described  to  the  jury  the 
appearance  of  Mason  Hicks'  signature  to  the  will,  giving  tlio 
formation  of  thq  letters,  the  indications  existing,  that  the 
words  had  been  retouched  or  painted ;  that  the  lines  of  tlie 
letters  were  broken,  and  fully  and  minutely  describing  tlte 
formation  and  peculiarities  of  the  letters  in  the  signature.. 
The  witness  had  never  seen  Mason  Hicks  write,  and  was  not 
familiar  with  his  signature  by  other  means. 

The  latter  queation  called  for  the  opinion  of  the  witness, 
whether  the  signature  of  Hicks  to  the  will  was  genuine  or 
not,  by  comparison  with  the  signatures  attached  to  the 
papers  exhibited  to  the  witness,  Luce.  In  this  State,  the 
opinions  of  experts  are  not  received  to  prove  the  genuine- 
ness of  the  signature  in  controversy  by  comparison  of  hands, 
unless  the  signature  produced  is  attached  to  papers  in  evi- 
dence, and  material  to  the  issue,  or  admitted  to  be  genuine. 
(1  Greehleaf,  §  §  576,  577,  578 ;  Jackson  v.  Phillips,  9 
Cow.,  94;  WiUon  v.  EirUcmd,  5  HiD,  182;  People  v. 
ySJswemar,  1  Denio,  343 ;  Dubois  v.  Bdk&r,  30  N.  Y.  R,  355.) 
The  leases  were  not  offered  in  evidence  by  the  respondents, 
who  produced  them  to  the  witness,  Luce,  and  no  opportunity 
afforded  the  appellants  to  object  to  tlie  same ;  and,  if  offered 
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ID  evidonoe,  it  ib  not  sore  that  they  would  have  been  per- 
tineDt. 

The  question,  iu  effect,  asked  for  the  opinion  of  the  witness. 
It  waa  placing  the  Bignatnre  in  controversy  in  juxtaposition 
with  the  one-  assumed  to  be  given,  and  not  yet  exhibited  to 
the  jury,  and  asking  the  witness  if  there  was  a.  difference  in 
them,  and,  in  addition,  snggeating  the  dissimilarity.  The  . 
witness  answers  that  there  is  a  difference,  .that  he  sees  no 
marks  of  retouching  in  any  of  the  aignatnree  or  endorsements. 
Is  this  anything  but  an  effort  to  disprove  the  ^gnatnre  to  the 
will,  by  a  comparison  of  handwriting  t  To  my  mind,  it  is  too 
plain  to  need  argument  or  illustratioD. 

The  counsel  for  the  respondents  cites  30  N.  T.,  page 
855,  Duboia  v.  Bdkar,  as  an  authority  for  permitting  this 
evidence.  There  it  was  admitted  that  the  signature  to  the 
note  in  controversy  was  genuine,  and  the  claim  set  np  tliat 
the  body  of  the  note  was  fraudulently  written  over  the  same 
by  the  defendant,  the  holder,  and  it  was  admitted  that  the 
same  was  in  his  handwriting.  The  -witness,' a  cashier  of  a 
bank,  and  familiar  with  holder's  handwriting,  produced  five 
papers,  the  checks  and  receipts  of  the  defendant,  and  he  was 
asked  to  state  in  what  respect  the  character  of  the  handwriting 
of  the  note  in  dispnte  differed  from  the  receipts  and  nott» 
diown  him,  for  the  purpose  of  showing  that  the  body  of  the 
note  was  not  written  in  the  defendant's  usual  style,  but  was 
cramped  and  unnatural.  Datizs,  J.,  who  wrote  one  of  tlio 
two  opinions  published,  held  that  the  evidence  was  competent, 
and  it  is  apparent  that  he  regarded  the  papers  produced,  aa  in 
evidence  and  material.  Mullik,  J.,  whose  opinion  is  also 
published,  r^rded  the  papers  as  in  evidence,  but  held  the 
evidence  was  improper,  on  the  gronnd  tliat  the  witness  was 
not  called  upon  to  speak  from  his  own  knowlege  of  the  party's 
handwriting,  but  from  a  comparison  with  other  writings.  The 
&cts  in  the  case  before  ns  do  not  bring  the  question  n  ithin 
the  rule  laid  down  by  Judge  Batieb,  if  we  take  that  to  be  t.^e 
proper  one. 

It   is   manifest    that    the    answer    to    the   first   ques'  on, 
LANBiyo — 'Vol- L  21 
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propounded  to  the  expert,  was  improperly  received.  The 
inquiry  clearly  and  directly  called  for  his  opinion  on  the 
question  in  iaeuo.  The  witness  understood  the  qneetioii  to 
call  for  his  opinion,  and  he  gave  his  answer  accordingly :  "  It 
is  my  opinion  that  '  Mason  Hicks'  is  a  ^midated  ngnatiire," 
the  word  "  Bimnlated"  being  need  in  both  the  questioo  and 
answer,  in  the  same  sense  as  forged  or  counterfeited.  Tl  e 
&ct  that  this  witness  afterward  gave  his  reasons  for  his 
opinion  does  not  relieve  the  evidence  from  the  force  ^d 
ground  of  the  objection.  The  tme  basis  of  the  objection  is, 
that  the  witness  had  never  seen  the  testator  write,  nor  in  any 
proper  manner  become  familiar  with  his  signature.  Until  he 
had  this  essential  knowl^;B  he  was  not  competent  to  offer  an 
opinion.  The  evidence  of  Uiis  witness,  in  describing  the 
appearance  of  the  signature  to  the  will,  was  competent  and 
undoubtedly  veiy  beneficial  to  the  jury,  in  drawing  their 
attention,  in  detail,  to  the  appearance  of  the  signature,  so  as  to 
enable  them  to  judge,  whether,  as  a  question  of  feet,  it  was 
different  from  the  testator's  genuine  signature.  The  party 
assailing  the  will  as  a  fotged  instrument,  had  a  right  to  have  a 
full  and  minute  description  of  the  signature  incorporated  in 
the  record,  so  that  the  court  of  review  may  be  informed  as 
fidly  as  possible  of  the  appearance  of  the  signature.  Any 
intelligent  business  man  is  a  competent  witness  for  this 
purpose.  However  intelligent  and  experienced,  he  is  incom- 
petent to  give  an  opinion  as  to  the  genuineness  of  the  signa- 
ture, unless  he  be  acquainted  with  the  handwriting  of  the 
deceased. 

The  other  anUiorities  cited  by  the  respondent,  are  deeisiona 
made  in  other  States,  where  it  is  well  understood  a  different 
rule  prevails.  Consideiing  the  nature  of  the  issue,  upon 
which  this  evidence  was  ^ven,  and  the  character  of  the 
evidence,  that  each  party  produced  to  support  the  sante,  we 
must  regard  this  incompetent  proof,  as  likely  to  have  had 
weight  with  the  jury,  in  determining  the  issue  against  the 
appellants. 

In  my  opinion,  it  was  technical  error  to  permit  the  witness, 


1869.] 


OF  THE  STATE  OF  NEW  YORK. 


163 


Randall  v.  Snyder. 


Parmelia  Burdage,  to  testify  that,  in  her  opinion,  on  the  day 
the  wii.  bears  date,  Eichardson  was  unable  to  go  np  stairs  to 
the  room  where  the  will  was  executed.  If  it  were  the  only 
error  in  the  ease,  the  court  would  likely  hold  that  it  could 
not  hav^e  had  any  controlling  weight  with  the  jury  and  disre- 
gard the  same. 

There  must  be  a  new  trial  granted  on  the  feigned  issues. 

New  trial  granted. 


Charles  M.  Eandall,  Bespondent,  v.  Almon  B.  Sntder, 

Appellant 

(Genbbal  Tbbm,  Eighth  District,  Sbptember,  1860.) 

Defendant  wa.s  president  of  an  incorporated  company,  known  as  the  T.  O. 
and  M.  Company,  and  intending  and  being  empowered  to  bind  the  company 
thereby,  made  a  note,  nmning  as  follows :  "  I  promise  to  pay,  as  president 
of  the  T.  O.  and  H.  Co.,  &c,**  signed  his  name,  addmg  "  President  of  the 
T.  O.  and  M.  Co.,"  and  for  value  received  delivered  it  to  plaintiff;  the 
plaintiff  knew  of  the  defendant's  agency,  and,,  that  in  making  the  note,  he 
intended  to  charge  only  the  company. — Sdd^  an  action,  seeking  to  charge 
defendant  personally  on  the  note,  could  not  be  sustained. 

Where  an  agent  of  a  corporation  contracts  on  its  behalf,  making  no  repre- 
sentation as  to  the  power  of  the  corporation,  he  is  not  personally 
bound  by  the  contract,  if  it  turns  out  it  was  ultra  vires  as  to  the  corpo- 
ration. 

This  action  was  brought  before  a  justice  of  the  peace,  on  a 
promissory  note,  made  and  delivered  by  the  defendant  to  the 
plaintiff,  in  the  following  terms : 

"  $137.75.  For  value  received,  I  promise  to  pay,  as  presi- 
dent of  the  Transit  Oil  and  Mining  Company,  one  hundred 
and  thirty-seven,  and  seventy-five  one-hundredths  dollars,  to 
Charles  Eandall. 

Dated,  Jf^avember  16, 1866. 

A.  B.  SNYDER, 

President  of  the  Transit  Oil  and  Mvavng  Co. 
Judgment  was  rendered  for  the  plaintiff,  and  there  was  a 
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-etna,  on  appeal  to  the  Orleans  Coonty  Ckturt,  wlien  it 
ippeared  that  the  note  was  given  upon  a  cousideratioa,  and 
mder  drcnniBtances,  as  follows :  The  Transit  Oil  and  Mining 
!7ompuiy  was  indebted  to  one  Stoddard,  for  his  eerrices,  in 
i  sum  eqmd  to  the  amount  of  the  note ;  Stoddard  owed  the 
)laintiff  for  services ;  the  latter  sold  his  claim  against  Stodd&rd 
o  the  company,  and  the  note  was  ^ven  therefor  by  the  defendant, 
tcting  in  .the  capacity  of  president  of  the  company. 

It  was  proved  that  the  defendant  was  in  fact  presdent  of 
he  company,  and  that  the  plaintiff  knew  the  fact.  The  evi- 
lence  tended  to  show,  also,  that  the  company  had  authorized 
he  transaction,  and  ratified  it  afterward.  The  cause  was  trie  \ 
ipon  the  assumption,  though  there  was  no  formal  proof  of  tba 
act,  that  the  Transit  Oil  and  Minuig  Company  was  a  dul  r 
organized  corporation,  under  the  general  laws  of  this  State. 

The  county  judge  held,  and  chai^;ed  the  jury  that  the  note 
vas  not  the  note  of  the  Transit  Oil  and  Mining  Company,  and 
hat  the  company  was  not  liable  upon  it ;  he  also  refused  to 
harge,  as  requested  by  the  defendant,  that  if  the  jury  should 
End,  that  the  corporation  authorized  the  defendant  to  make  im 
rrangement  of  the  claim,  and  afterward  approved  the  arran}^  t?- 
aent  actually  made,  with  full  knowledge  thereof,  and  both  par- 
ies intended  to  bind  the  oompany  only,  the  plaintiff  could  not 
ecover. 

The  court  refused,  also,  to  direct  a  verdict  for  the  defendant, 
ipon  the  ground,  that  the  transaction  was  with  the  company, 
nd  that  the  defenduit  was  not  bound  by  or  liable  on  the  note. 

Proper  exceptions  were  taken  to  the  charge  as  made,  and  to 
he  refusal  to  charge,  as  requested. 

Defendant  moved  the  County  Court,  on  a  bill  of  exceptions, 
or  a  new  trial ;  the  motion  was  denied,  A  judgment  was 
ntered  on  the  verdict,  and  appeals  were  taken  &om  iho  order 
ienying  a  new  trial,  and  from  the  judgment. 

George  BuUard,  for  the  appellant. 

Jokn  ff.  White,  for  the  re^ndent. 

Present — Maetin,  Lahokt  and  Bjlbkkb,  JJ. 
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"Bj  the  Court — Babeeb,  J.  In  conrndmng  the  question 
presented  b;  thiB  bill  of  exceptions,  this  court  must  regard  the 
defendant  as  the  duly  authorized  agent  of  the  Transit  Oil  and 
Mining  Company, fall j  empowered  to  buy  the  plaintiff's  debt 
'  against  Stoddard,  and  to  make  and  deliver  to  him  the  com- 
pany's note  therefor,  and  that  the  plaintiff  had^  at  the  time  he 
received  the  note,  knowledge  of  such  agency,  and  that  tho 
defendant  did  not  intend  to  become  personally  liable  on  the 
note ;  for  the  evidence  tended  to  prove  all  these  facts,'  and  the 
learned  count;  judge,  in  bis  charge  utd  refusal  to  chai^,  held, 
as  a  qnestion  of  law,  that  the  defendant  was  personally  liable 
ou  the  note,  and  that  it  was  not  the  note  of  the  corporation, 
althongh  all  the  foregoing  facta  were  fully  and  satisfactorily 
established  by  the  evidence.  The  court  will  also  regard  as 
proved,  that  the  Transit  Oil  and  Mining  Company  is  a  duly 
organized  corporation,  under  the  laws  of  the  State  of  New 
York.  The  jury,  by  their  verdict,  have  found  that  the  note 
was  imconditionally  delivered  to  the  plaintiff  at  the  time  men- 
tioned in  the  proofe. 

Th«i  the  first  and  most  interesting  legal  proposition  to  he 
investigated  is,  has  Uie  defendant  become  personaCy  liable  to 
theplaintiff  npon  this  contract  The  defendant,  in  discliarging 
his  duty  as  agent,  has,  in  my  opinion,  made  the  instrument  the 
contract  of  his  principal ;  and  it  is  liable  thereon  as  the  party 
making  the  same ;  and  the  defendant,  by  the  form  of  the  con- 
tract and  the  mode  of  execution,  has  clearly  and  unmistakably 
indicated  hia  own  intention  not  to  become  liable  thereon. 

In  reelect  to  the  liability  of  the  principal  on  written  con- 
tracts, the  rule  is  this ;  if  the  name  of  the  principal  and  a  rela- 
tion of  agency  be  stated  in,  the  writing,  and  the  agent  really 
be  authorized,  the  principal  is  alone  bound,  unless  ^e  language 
express  a  clear  intention  to  bind  the  agent  personally ;  or,  in 
other  words,  a  written  contract  not  under  seal  is  binding  on 
the  principal  in  whatever  form  made  or  executed,  if  the  prin- 
cipal's name  appear  in  it,  and  the  intention  to  bind  him  be 
apparent.  (Stanton  v.  Camp,  4  Barb.,  374 ;  Bank  of  Gejieaed  ■ 
V.  PatcMn  Bank,  13  N.  T.,  309  ;  ffic&e  v.  I/itide,  9  Barb., 
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528 ;  Story  on  Agency,  §  154 ;  1  American  Leading  Cases,  579, 
fi02 ;  The  New  England  Marine  Insurance  Company  v. 
De  Wolf,  8  Pickei-ing,  56;  Ratiibm  v.  Budlmg,  15.  John,  1; 
Bradlee  v.  SoaUm.  Glaaa  Man-i^a(Aory,  16  Pickering,  347.) 

In  the  laat  cited  case  it  ie  said :  "  Aa  the  form  of  words  in 
which  contracts  may  be  made  and  cxecnt«d  are  ahnost  infinitely 
various,  the  test  qneation  is  whether  the  person  signing  pro- 
fesses and  intends  to  bind  himself,  and  adds  the  name  of  another 
to  indicate  the  capacity  or  trust  in  which  he  acts  or  the  person 
for  whose  account  his  promise  is  made ;  or  whether  the  words 
referring  to  a  principal  are  intended  to  indicate,  that  he  does  a 
ministerial  act  in  giving  effect  and  authenticity  to  the  act^ 
promise  and  contract  of  another.  Does  the  person  signing 
apply  the  executing  hand  of  another,  or  the  promising  and 
engaging  mind  of  a  contracting  party." 

Testing  the  liability  of  the  defendant  by  this  clear,  dis- 
tuict,  and  comprehensive  rule,  it  is  plain  that  he  is  not  liable, 
and  that  it  is  the  l^al  and  binding,  contract  of  his  principal. 
He  had  a  principal  that  could  make  just  snch  a  contract.  He 
was  fully  empowered  to  act  for  the  principal.  He  has  in  the  boiiy 
of  the  instrument  inserted  its  full  name,  and  used  apt  and 
proper  words,  to  indicate  that  he  was  not  promising  for  him- 
self, but  was  doing  a  miniaterial  act  for  his  principal.  The 
written  contract  on  its  face,  imports  what  the  plaintiff  nnder- 
stood  to  be  its  legal  effect  when  he  received  it,  as  expressed  in 
his  own  language  ae  a  witness  on  the  trial,  to  wit :  "  I  intended 
to  take  the  pbligation  of  the  company,  and  I  supposed  this 
note  was  the  obligation  of  the  company.  I  knew  there  was 
such  a  company,  and  that  tlie  defendant  was  the  president  of 
the  company.  At  that  time,  I  did  not  suppose  my  claim  was 
against  him,"  In  Bank  of  Gmie«ee  v.  Patohin  Bank,  supra, 
the  liability  of  the  principd,  and  non-liability  of  the  agent, 
is  affirmed,  in  a  ease  where  the  evidence  and  circumstances  are 
less  clear  and  satisfactory  than  in  this.  There  the  bill  of 
exchange,  upon  wliicb  the  Patchin  Bank  was  sued,  as 
endorser,  and  held  liable,  was  made  payable  to  the  order  of  S. 
B.  Stokee,  cashier,  and  endorsed  by  him,  in  his  name,  with  the 
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addiUon  only  of  cashier.  The  name  of  the  Patchin  Bank  no- 
where appeared  on  the  fece  of  the  paper,  and  of  course  it 
coald  not  import  on  its  face,  that  Stokes  was,  in  making  the 
endorsement,  acting  as  the  cashier  of  the  Patchin  Bank ;  bnt 
that  he,  in  fact,  acted  as  agent  for  the  bank,  dniy  authorized 
to  make  the  endorsement,  was  proved  on  the  trial.  The  addi* 
tion  of  cashier  to  his  own  individual  name,  was  quite  condn- 
sive  that  he  designed  to  limit  Ms  own  liability  as  endorser, which 
he  might  do ;  the  court  received  it  as  sufficient  evidence,  that 
he  endorsed  for  his  principal. 

In  Sathbon  v.  Bvdlong  (attpra)  the  action  was  apon  a 
note,  in  the  following  words : 

"Ninety  days  after  date,  I  promise  to  pay  S.  &  J.  L.  Batib- 
bon,  or  order,  three  hundred  and  two,  ninety-two  one-hun- 
dredth dollars,  value  received,  for  tb^  Sosqaehaunah  Cotton 
and  "Woolen  Manufacturing  Company. 

Albaitt,  June  2ith,  1815. 

SAMUEL  BUDLONG,  Affent." 

The  agent,  Bndlong,  purchased  goods  for  his  principal,  and 
gave  the  note  in  payment,  and  they  were  simultaneons  acts. 
He  was  sued,  as  the  maker  of  the  note,  and  held  not  to  be 
liable  thereon.  This  case  has  been  regarded  as  authority  in 
this  State,  and  never  questioned,  and  is  decisive  of  the  one 
before  na.  I  will  only  cite  one  more  similar  case,  and  that  ie 
from  a  tribunal,  whose  decisions  are  ever  regarded  as  high 
authority  by  this  court.  The  New  England  Marine  Ineur- 
ance  Company  v.  James  De  W^fy  Jr,  (8  Pickering,  S6).  The 
aotion  was  on  a  guaranty,  written  on  the  back  of  a  preminm 
note,  in  these  words : 

"  Boston,  Ai^  27^  1825. 

By  authority  from  J.  De  Wolf,  Jr.,  I  hereby  guaranty  the 
payment  of  this  note. 

ISAAC  CLAP." 

The  principal  was  held  to  be  liable  on  this  promise, 
the  agent's  authority  being  established.  Faskeb,  C.  J., 
delivered  the  opinion  of  the  court,  and  said,  "  with  respect  to 
the  form  of  the  guaranty,  we  are  of  opinion,  that  the  effect 
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of  it  mnst  be  determined  hj  the  inteDtion  with  which  it  wu 
made.  If  Clap  had  authority  to  make  the  gnaranty  for  the 
defendant,  and  the  words  are  such,  as  not  eleariy  to  bind  him- 
self alone,  and  it  can  be  Bscertained  that  he  intended  to  act  for 
De  Wolf,  the  latter  m  bound." 

Snyder  declared  that  he  promised  only  as  the  president  of 
tlie  company,  whoee  agent  he  was,  and  from  all  the  dnjam- 
Btancee  of  the  caee,  it  is  evident  he  acted  only  in  that  capacity. 

It  is  not  necessary  here  to  refer  to  the  cases  cited  by  the  counsel 
for  the  plaintiff.  Upon  examination,  thej  wUl  be  found  not 
to  contravene  any  of  the  propositions  above  stated  and  approved. 

Tliey  are  cases  chiefly  where  the  agent  had  no  (»nstituen^ 
that  he  could  bind  by  a  promise,  or  acted  in  excess  of  or  with- 
out authority  from  the  person  for  whom  he  assumed  to  act 

It  is  needless  to  remark,  in  concluding  the  consideratioD 
of  this  branch  of  the  case,  that  the  court  has  had  in  mind,  that 
a  different,  more  technical  and  unyielding  rule  applies,  where 
Uie  contract  is  under  seal ;  for  in  sudi  cases,  to  bind  the  prin- 
cipal, the  promise  mnst  be  in  his  name,  and  the  agreement 
executed  in  his  name. 

It  is  urged  by  the  counsel  for  tl^e  plaintiff,  tliat  tlie  corpo- 
ration had  no  power  to  buy  this  account  from  the  plaintiff,  and 
to  give  its  note  for  the  payment  of  the  consideration  money. 
If  this  be  tme,  as  a  legal  proposition,  we  cannot  boo  bow  it 
will  make  the  defendant  liable  on  this  note;  forit  is  not  claimed 
that  he  represented  to  the  plaintifl^  that  tiie  transaction  of 
buying  the  account  was  within  its  corporate  power. 

If  the  corporation  be  sued  on  the  note,  it  may  make  the 
qnestion  for  the  plaintiff  to  meet ;  but  whichever  way  tliis  bo 
held,  it  still  remains  proper  for  the  defendant  to  set  np  and  rely 
upon  the  defence,  whicli  he  has  pleaded,  and  whidt  the  court 
holds  to  be  sufficient  to  defeat  a  recovery. 

The  judgment  appealed  from,  and  the  order  denying  a  new 
trial,  are  both  reversed,  and  a  new  trial  is  granted,  with  costs 
to  abide  the  event. 

Judgment  and  order  reversed. 
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Wabbjsn  Gbangeb,  Appellant  v.  Thomas  W.  Oloott  and 

Braob  Millasd,  Bespondents. 

(Gbnbbal  Tebic,  Eighth  Distbict,  Sbptbmbbb,  1869.) 

A  party  purchasing  a  title  to  real  estate  believed  by  himself  and  by  his 
grantor  to  be  doubtfld,  cannot  recover  back  the  consideration  therefor, 
by  showing  that  such  title  was  in  &ct  void. 

His  right  to  recover  would  be  limited  to  a  case,  where  the  parties  believing 
the  title  purchased  to  be  good,  were  laboring  under  a  mistake  of  the  fact 

The  tacts  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  D.  H.  ChamherUim^  for  the  appellant. 

JoJm  Qanaoriy  for  the  respondents. 

Present — ^Mabvin,  Lamont  and  Babesb,  JJ. 

By  the  Court — ^Lamont,  J.  The  plaintiff  contracted  for 
and  obtained  a  quit  daim  deed  of  certain  premises  from  thQ 
defendants,  for  the  consideration  of  $300,  in  addition  to  the 
a  mount  of  certain  taxes  paid  therefor.  The  premises  described'in 
the  deed  are  situated  in  the  city  of  Buffalo,  and  were  owned  by 
the  plaintiff  from  1850  to  1866,  when  he  conveyed  them  to  John 
C.  Lord,  by  warranty  deed.  All  the  title  or  claim  of  title  of  tlie 
defendants  rested  upon  a  deed  from  the  comptroller,  dated 
January  8,  1862,  reciting  a  sale  of  th^  premises  by  him  on  the 
12th  day  of  November,  1859,  for  taxes  before  then  assessed, 
and  certain  proceedings  thereafter  taken  to  perfect  such  title 
pursuant  to  statute.  The  quit  daim  deed  from  the  defendants 
tQ  the  plaintiff  was  dated  December  27,  1865.  The  plaintiff 
employed  Mir.  Hopkins  to  buy  up  the  tax  title  of  defendants, 
and  all  the  negotiations  for  the  sale  and  purchase  were  made 
between  Hopkins,  the  plaintiff's  agent,  and  the  defendant, 
MiUard. 

The  action  was  tried  before  Justice  Barker,  without  a  jury, 
at  the  Erie  circuit,  in  November,  1868,  who  reported  in  favor 
of  the  defendants,  and  judgment  was  entered  accordingly. 

Lansing  —  Vol.  L        22 
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Trom  this  judgment  the  pli^ntiff  appeals.  It  is  a  conceded 
fact  in  the  case  that  the  defendants'  tax  title  was  totally  void, 
and  the  plaintiff  chums  to  recover  back  the  money  he  pud, 
on  the  ground  that  he  supposed  it  to  be  valid,  and  that  the 
defendants  were  of  the  same  behef ;  that  there  was  a  mutual 
mistake  of  the  fact,  under  which  the  parties  acted  and  were 
induced  to  buy  and  sell  this  void  title  or  interest  in  the 


The  complaint  alleges,  in  this  respect,  the  plaintiff's  beli^ 
that  the  defendants  had  a  good  and  sufficient  title  in  fee  simple 
to  tlie  lands  in  question,  under  the  comptroller's  deed,  and, 
likewise,  the  defendants'  belief  that  their  right  and  title  Irom 
the  same  source  was  absolute. 

In  the  cases  cited  by  the  plaintiff's  counsel  to  sustain  this 
action  there  was  a  mutual  mistake  of  the  fact ;  a  bojia  fids 
belief  by  the  parties  that  what  was  sold  existed.  {Oardner  v. 
.a/aytw  of  Troy,  26  Barb.,  423  ;  Martin  v.  MoCormick,  4  Seld., 
331.)  So  in  the  case  of  Shed  v.  Hicks  (25  N.  T.  R.,  289, 
292),  they  both  believed  and  they  were  both  mistaken. 

If  the  plaintiff  and  defendants  in  the  present  case  acted  upon 
the  belief  which  the  parties  held  in  the  cases  cited,  that  the 
tax  title  was  valid,  then  the  plaintiff  should  recover. 

The  learned  justice  in  this  case  finds  as  a  fkct,  that  HophinB, 
the  plaintiff's  agent,  understood  the  tax  title  wag  defective  and 
advised  the  plaintiff  not  to  pay  for  it ;  and  also  informed  the 
defendant,  Millard,  that  the  defendants'  title  was  defective. 
The  defendants  reflised  to  ^ve  a  warranty  deed  when  solicited 
to  do  80  by  Hopkins. 

The  defendants  told  Hopkins  that  they  would  only  convey 
such  interest  as  they  acquired  by  virtue  of  the  deed  from  the 
comptroller. 

Hopkins  testifies  that  he  told  the  plaintiff  he  did  not  think 
they  could  sustain  their  tax  title. 

Millard,  the  defendant^  testifies  that  Hopkins  asked  for  a 
warranty  deed ;  that  he  told  Hopkins  he  would  only  give  a_ 
quit  claim  deed,  "  I  told  him,"  he  says,  "  tax  titles  were  not  con- 
sidered good  for  much  ";  he  further  says,  "  I  did  not  suppose  I 
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had  a  good  title ;  I  supposed  I  had  a  good  tax  title,  and  said  I 
had  as  good  a  title  as  tax  titles  ever  are."  The  report  states  the 
property  to  have  been  worth  $3,000. 

Now  in  Martin  v.  McGormioJc^  above  cited  in  the  Court  of 
Appeals,  Judge  Johnson  who  delivered  the  opinion  of  the 
court  says  (4  Seld.,  334) :  "  The  parties  did  not  deal  with 
each  other  upon  the  footing  of  the  compromise  of  a  donht- 
fvl  or  dovhted  claim,  but  upon  the  groimd  of  a  conceded  right 
in  the  defendant." 

The  present  case  comes  nearer. to  that  of  MowaM  v.  Wright 
(1  Wend.,  355),  where  the  plaintiffs  paid  $1,000  for  the  dower 
right  of  the  defendant  in  certain  real  estate  formerly  owned  by 
defendant's  husband  in  his  lifetime,  and  which  had  been  con- 
veyed away  by  him,  and  the  father  of  plaintiffs  had  also  con- 
veyed with  covenant  of  warranty  binding  the  plaintiffs  his 
heirs-at-law. 

Mrs.  Wright  had  brought  her  action  for  dower  in  these 
lands,  and  it  appeared  that  the  attorneys  and  counsel  for  the 
defendants  in  the  dower  suit  were  of  opinion  that  Mrs.  Wright 
had  released  her  dower. 

In  other  words,  the  parties  then  paying  doubted  as  to  the 
validity  of  the  interest  they  were  purchasing ;  but  thought  the 
payment  of  the  $1,000,  was  the  shortest  way  of  settling  the 
dispute.  In  that  case  Mrs.  Wright  herself  thought  she  had  a 
good  and  valid  right  of  dower.  She  had  quite  forgotten  that 
years  before,  her  husband  owned  the  premises  in  question,  and 
that  she  had  joined  in  the  conveyance. 

But  here  both  parties  doubted  the  title,  and  a  small  per- 
centage was  paid  to  quiet  the  claim. 

Both  Hopkins,  the  plaintiff's  attorney  and  agent  in  the 
negotiation,  and  Millard,  the  defendant,  swear  to  their  opinion 
and  belief,  that  defendant's  tax  title  was  not  valid ;  both  had 
equal  means  of  knowledge,  and  both  were  right. 

I  am  of  opinion  that  the  plaintiff  cannot  maintain  his  action, 
and  that  the  judgment  appealed  from  should  bo  affirmed  with 
costs. 

Judgment  affirmed. 
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Gbobob  D.  G-iLBOir,  BespoDdent,  v.  Edwabo  H&dden, 
Appell&nt. 

(Qkheeial  Term,  Eiohth  Distbiot,  BcPTEifBaB,  1869.) 

The  original  shipper  of  gooda,  upon  a  boat  or  veeael,  for  transporUtion 
under  Uie  ordinary  bill  of  lading,  or  Its  equivalent,  remiinB  liable  to  tbe 
master  for  freight  monej  earned,  although  the  latter  delivers  the  c<hi- 
aignment  without  exacting  payment  fbr  carriage,  of  the  consignee ;  and 
this  is  so,  although  the  coosignae  ofierg  to  pay  the  freight,  which  the 
master  retbsea  to  receive. 

M.  shipped  goods  to  W.,  the  bill  of  lading  contidned  a  maiginal  memoran- 
dum, "Ac.  H.  &  Co." — BM,  M.  must  neverthelesB  bedeemad  the  consignor. 

The  &cts  soffidentlj  appear  in  the  following  opinioD : 

J.  D.  M.  ChaTnherlam,  for  the  appellant 

John  Oanfon^  for  the  respondent. 

Present — 'ULaxvts,  Lamont  and  Bakkeb,  JJ. 

By  the  Court — Lauont,  J.  This  is  an  appeal  from  a  judg- 
ment entered  on  verdict  for  the  plaintiff,  and  also  &om  an 
order  at  Spedal  Term,  denying  defendant's  motion  heard  on 
the  judge's  minutes,  for  a  new  trial. 

The  action  is  brooght  to  recover  a  balance  due  for  freight  on 
a  quantity  of  coal  transported  on  plaintiff's  boat,  from  Bnf^o 
to  Rochester  via  the  Erie  canal.  There  was  a  further  claim 
for  demurrage,  or  detention  of  the  boat  at  Bn^lo,  but  no  qnee- 
tion  arises  in  the  case,  except  as  to  the  liability  of  the  defendant 
for  the  balance  due  for  freight,  for  which  the  justice  at  circoit 
directed  a  verdict. 

The  coal  was  engaged  by  the  captain  of  the  boat,  at  BnfWo, 
of  the  defendant,  loaded  there,  and  carried,  and  delivered  to 
the  consignees  in  Rochester. 

The  bill  of  lading  was  as  follows: 

No.  — .  BnnfALo,  N<yo.  14^  1868. 

Shipped  in  good  order,  by  Edward  iCadden,  on  board  the 
boat  J.  M.  Reap,  of  Pittston,  whereof  G.  D.  Gilson  is  master, 
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the  following  artides,  to  be  delivered  in  like  good  order  aa 
received,  to  the  place  of  destinatioD  ae  consigned  in  the  mar 
giD,  without  delay  (the  dangers  of  navigation  only  excepted). 
In  witness  whereof,  the  master  of  said  vessel  hath  afSrmed  to 
two  bills  of  lading  of  this  tenor  and  date ;  one  of  which  being 
accomplished,  the  other  tow  stand  void.  (Then  followed  the 
qnantit;  of  coal,  price  of  freight  per  ton,  Bnf&lo  chargee  per 
ton,  and  the  following  clanses):  "Capt.  collect  freight  and 
charges ;  advanced  capt.  to  be  deducted  from  freight,  $94.47. 
Messrs.  Woodward  &  Son,  please  hold  same,  subject  to  mj 
draft,  and  pay  capt.  balance  on  safe  delivery." 

(Signed)  E.  MADDEN. 

The  bill  of  lading  was  signed  by  the  captain.  In  the  mar- 
gin was :  "  Ace.,  John  Heam  &  Co."  "  C.  B,  Woodward  & 
Son,  Roeheater,  N.  T." 

After  delivery  of  the  coal  to  Woodward  &  Son,  the  con- 
signees, at  Bochester,  they  ofiered  to  pay  the  balance  of  the 
freight.  The  plaintiff  declined  to  receive  it,  unless  they  would 
also  pay  his  other  claim  for  detention  at  Bufialo,  which  they 
refused  to  do.  They  offered  a  check  for  the  freight,  and  have 
been  ready  and  willing  ever  since  to  pay  that  amount 

There  is  no  other  proof  in  the  caae,  as  to  the  ownership  of 
the  coal,  than  what  is  to  be  inferred  fixtm  the  bill  of  lading, 
and  the  &ct  that  the  defendant  had  the  same  in  poEseesion  at 
Bu^o,  and  engaged  its  transportation,  without  disclosing  any 
other  owner  or  party  interested.  The  consignee,  receiving  the 
cai^  onder  the  bill  of  lading  ie,  as  the  cases  agree,  liable  to 
pay  the  fi^^ight  by  virtue  of  sudi  receipt ;  so  the  assignee  or 
endorsee  of  the  bill  of  lading  becomes  his  substitute  as  to  such 
liability,  and  the  consignee  becomes  exempt  therefrom  where 
he  does  not  receive  the  goods,  and  they  are  made  deliverable 
to  the  consignee  or  his  order.  {Meriam  v.  Funck,  4  Denio, 
110 ;  Morae  v.  PemrU,  2  Keyes,  16 ;  Abbott  on  Shipping,  285 ; 
8  Kent  Com.,  221.) 

The  nsnal  claase  in  the  bill  of  lading,  makes  the  property 
deliverable  to  the  consignee  or  his  assigns,  he  or  they  paying 
t ': '  s^-ecif-ed  freight.    (Abbott  on  Shipping,  214.) 
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Such  clanse  in  tlio  present  bill  was  wttnting,  bnt  the  direction 
Bigaed  by  the  shipper,  "  Cnpt.  collect  freight  and  chAiges; 
advanced  cfipt,,  to  be  deducted  from  freight,  $M  fVj. 
MesBTB.  Woodward  &  Son,  please  hold  same,  subject  to  my 
draft,  and  pay  capt.  balance  on  safe  delivery,"  was  If^^Iy 
equivalent  to  tlie  iienal  clause  above  mentioned,  and  created 
tlie  same  legal  liability.  {UinadeU  v.  Weed,  5  Dcnio,  172; 
Davis  V.  Pattison,  24  N.  Y.  R.,  317.) 

That  Woodward  &  Son  were  the  consigneen  of  the  coal,  cannot 
be  controverted.  Aside  from  the  bill  of  lading,  which  makes 
them  so,  the  complaint  alleges  the  fact  and  tlie  answer  admits  it 

The  position  of  the  plaintiff's  counsel,  that  Woodward  & 
Son  were  agents  by  the  terms  of  the  bill  of  lading,  and  as  such 
not  personally  liable  for  the  freight  money,  contradicts  a  &ct 
admitted  by  the  pleadings,  and  which,  while  the  pleadings 
stand,  must  be  taken  to  be  tme.  (Code,  §  168.)  Bnt  aside 
from  the  fact  established  by  the  pleadings,  the  bill  of  lading 
itself  made  Woodward  &  Son  the  consignees  \  they  are  so 
named  in  the  bill  and  mai^;in.  Even  had  the  cargo  been  con- 
signed to  their  care,  they  would  have  been  such.  (Fitzhvghv. 
Wiman,  5  Selden,  559,  560.)  Whereas  they  are  here  named 
consignees  without  any  qu^iiieation. 

Now,  although  the  consignees  were  clearly  liable  to  pay  this 
balance  of  freight,  the  other  question  arises  whetlier  Madden, 
who  shipped  the  goods,  has  been  relieved  from  liability,  either 
in  the  manner  of  shipment  originally,  or  by  the  receipt  of 
them  by  the  consignee^,  who  offered  and  are  willing  to  pay 
the  bill. 

Nothing  appears  in  the  case  to  distinguish  this  transaction 
from  an  ordinary  shipment  of  goods,  consigned  by  the  bill  of 
lading  to  a  party  named. 

Madden,  the  defendant,  had  the  coal  on  hand  ;  he  did  not 
profess  to  act  otherwise  than  on  his  own  account  in  freighting 
the  boat. 

He  was  the  contractor  with  the  master.  Part  of  the 
freight  he  advanced,  and  made  provision  for  the  payment  of 
the  balance  through  a  third  party,  the  consignee. 


J8«9.]  OF  THE  STATE  OF  NEW  YORK.  175 

Qiteon  e.  Hadden. 

What  were  the  relations  between  Madden,  the  Bhipper, 
Woodward  &  Son,  the  conaigneeB,  and  John  Heam  &  Oo., 
has  not  been  discloBed  by  the  evidence. 

The  case  most  stand,  I  think,  on  the  same  footing  as  the 
ordinary  case  of  shipment,  under  the  costomaiy  bill  of 
hiding. 

In  Griswold  t.  The  iV«o  York  Inswranoe  Convpany  (3 
John,  328),  Ch.  J.  Kent  says ;  "  The  contract  of  affreight- 
ment, like  other  contracts  of  letting  to  hire,  bind^  the  shipper 
perBonally,  and  the  Uen  which  the  ship-owner  has  on  the 
goods  conveyed  is  only  an  additional  security  for  the  freight. 
1  bis  Iwn  is  not  incompatible  with  the  personal  responsibiHty 
ol  the  shipper,  and  does  not  extinguish  it."  In  Barker  v. 
Hamens  (17  John,  234),  Spencek,  Ch.  J.,  expressed  the 
opinion  "  that  if  it  appeared  that  the  goods  were  not  owned 
by  the  consignor,  and  were  not  shipped  on  his  account,  and 
for  his  benefit,  that  the  carrier  would  not  be  entitled  to  call 
on  the  consignor  for  freight"  ;  and  he  adds,  with  cantion :  "  I 
ebould  incline  to  the  opinion  that,  in  all  cases,  the  captain 
ought  to  endeavor  to  get  the  freight  of  the  consignee."  In 
tliat'case,  the  consignor  was  held  liable  for  the  payment  of 
tlie  freight.  Tlie  court  refer  to  the  case  of  ShepKard.  v.  D« 
Bemalea  (13  East,  668),  observing  that:  "Lord  Ellen- 
BOBOUOH  there  examined  all  the  cases,  and  he  considered  the 
clause  introduced  for  the  benefit  of  the  carrier  of  the  goods 
only,  and  merely  to  give  him  the  option,  if  he  tliought  fit, 
to  insist  upon  his  receiving  freight  abroad  before  he  shonld 
make  delivery  of  the  goods ;  and  that  he  had  a  right  to  waive 
the  benefit  of  that  provision  in  his  favor,  and  to  deliver  without 
first  receiving  payment,  and  was  not  precluded  by  such 
delivery,  from  afterward  maintaining  an  action  against  the 


In  Daoia  v.  Pattieon  (24  N.  T.  R.,  322),  Allbm,  J.,  says: 
"  The  ikct,  that  the  law  gives  an  action  against  an  agent,  if  it 
doee  BO,  when  acting  and  receiving  goods  aa  conetgnee,  does 
not  diBchargc  the  principal.  The  carrier  had  hia  election  to 
retain  the  proper^  until  payment    of  freight,  or,  having 
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vaived  this  right,  and  delivered  it,  to  look  to  the  c<meign€«- 
agent,  or  hiB  principal." 

In  Burton  v.  Strackan  (3  E.  D.  Smith,  192,  note  a),  the 
action  was  broaght  to  recover  freight  of  the  consignees  (named 
in  the  bill  of  lading.  They  had  endorsed  the  bill  of  lading 
to  another  party,  before  the  arrival  of  the  vessel,  and  the 
endorsee  Lad  received  the  goods.  The  consignees  insisted, 
that  their  endorsee,  receiving'the  goods  nnder  the  bill  of  lading 
and  endorsement,  were  liable  for  the  freight  money,  and  that 
they,  the  consignees,  not  receiving,  were  not  liable,  and  so 
held  the  conrt ;  bnt  the  opinion  states  that  the  eonsignois,  no 
donbt,  are  hable  for  the  freight. 

In  Jdl^ntt  V.  Ooundry  (29  Barb.,  611),  it  is  stated,  that  tie 
neglect  of  the  carrier  to  collect  freight  of  the  consignee,  do<:!6 
not  affect  the  liability  of  the  eonognor  to  the  carrier  for  it. 

The  eases  proceed  upon  the  ground,  that  the  original  shi])- 
per,  unless  he  appears  to  act  as  agent  for  others,  is  boimd  hy 
the  contract  of  affi«ightment  as  evidenced  by  the  ordinary  hill 
of  lading,  to  pay  the  freight  money.  This  is  the  original  bar- 
gain made,  and  does  not  cease  to  bind  the  shipper  until  it  is 
discharged  by  actual  payment,  where  freight  is  once  earned 
and  becomes  due.     (Abbott  on  Shipping,  285 ;  3  Kent,  222.) 

The  learned  counsel  for  the  defendant  insists  strenuously 
that  John  Heom  &  Go.,  are  the  consignors  by  the  terms  of 
the  bOl  of  lading,  and  Woodward  &  Son,  the  consignees,  and 
that  Madden  is  but  the  agent  of  Heam  &  Co. ;  that  this  all 
appears  on  the  face  of  the  hill,  consequently  Madden  cannot 
be  made  liable  as  consignor,  he  apppearing  only  to  have  acted 
as  the  mere  agent  of  Heam  &  Co.,  the  real  consignors.  This 
is  not  a  correct  view  of  the  \eg^  effect  of  the  bill. 

The  feet  that  goods  are  shipped  to  A  for  B,  or  on  account 
of  E,  proves  no  more  agency  on  the  part  of  the  shipper  for  B, 
than  the  fact  that  goods  are  shipped  to  A,  proves  an  agency 
on  the  part  of  the  shipper  for  A. 

It  may  indicate  to  whom  the  goods  are  to  go,  on  or  after 
urival,  but  it  cannot  be  held  to  mean  anything  more. 

It  is  rather  a  direction  for  the  consignees'  guidance  and 
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inBtraction,  than  for  any  other  purpose.  Now,  what  difference 
does  it  make  to  the  carrier,  whether  the  goods  are  shipped  to 
be  delivered  to  A  or  to  B,  or  to  A  for  B,  or  to  one  person 
on  account  of  some  other  person. 

What  is  the  carriers'  duty  ?  To  deliver  the  consignment  to 
the  party  designated  to  receive  it,  whether  the  receiver  is  to 
keep  it  for  the  original  shipper,  or  to  hold  it  on  account  of 
some  other  party  designated  by  the  shipper,  does  not  concern 
the  carrier. 

His  whole  duty  is  performed  by  carriage  and  delivery  as  per 
his  bill  of  lading.  With  much  more  reason  might  it  be  claimed 
that  the  shipper  is  the  mere  agent  of  the  person  to  whom  the 
property  is  ordered  to  be  delivered,  the  consignee  himself; 
for  the  legal  presumption  is,  that  after  the  goods  are  put  aboard 
with  such  directions,  he  becomes  the  owner.  {Fitzhugh  v 
Wimomy  5  Seldeo,  562,  per  Selden,  J. ;  Davis  v.  PuUisofi,  24 
N.  Y.  R.,  320,  per  Allen,  J.) 

To  hold,  then,  that  the  party  designated  to  receive  the  goods 
at  the  end  of  the  voyage,  whether  consignee,  or  to  take  from 
the  consignee,  is  the  principal,  and  the  shipper  his  agent, 
would  be  to  exempt  the  shipper  from  liability,  for  the  freight, 
in  all  cases ;  for  every  bill  of  lading  necessarily  shows  sucli  a 
state  of  facts,  and  such  a  relation  of  parties. 

In  the  case  of  HinsdeU  v.  Weed  (5  Denio,  172),  the  flour 
was  shipped  by  Wilkins,  Marsh  &  Co.,  of  Buffalo.  By  the 
bill  of  lading  it  appeared,  that  the  flour  was  consigned  to  the 
"  care  of  E.  Weed,  for  John  Tliomas."  At  the  foot  of  the  bill 
of  lading,  there  was  an  order,  signed  by  Wilkins,  Marsh  &  Co., 
as  follows :  "  On  safe  delivery  of  aD  above  flour,  E.  Weed  will 
please  collect  of  John  Thomas  freight  and  charges,  and  pay 
eighty-two  and  forty-four  hundredth  dollars  to  O.  B.  Brackett 
(the  master  of  boat),  or  order."  Now,  according  to  the  argu- 
ment of  the  learned  counsel  for  the  defendant,  John  Thomas 
was  the  principal  in  the  case  dted,  and  Wilkins,  Marsh  &  Co. 
his  agents ;  the  cases  are  alike  in  principle,  yet  the  learned 
judge,  in  his  opinion  (pp.  178,  179),  makes  Wilkins,  Marsh  & 
Co.  the  consignors,  and  says  they  were  liable  for  the  freight. 

Lansing-    Vox  L        23 
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I  cannot  entertain  a  doabt  bat  that  Maddcm,  the  ddendant 
in  tliifl  cae^  was  a  prindpal,  and  not  an  agent ;  that  he  vaa  the 
conugnor  and  oii^nal  contractor,  with  the  plaintiff,  for  the 
CAniage  of  the  goods,  and  was  liable  to  paj  the  frei^t  mmey; 
that  it  was  optional  with  the  plaintiff  to  demand  the  payment 
of  the  consignee,  or  to  deliver  to  the  oonBignee  the  goods,  and 
call  on  die  shipper  for  payment 

This  was  the  effect  of  the  charge  excepted  to.    ' 

The  order  of  Special  Term,  denying  a  new  trial,  ahonld  be 
affirmed,  and  the  judgment  appealed  from  ihoold  be  affirmed, 
with  costs. 

Judgment  affirmed. 
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It  wns  shown,  in  an  Kctlon  to  recDver  pooMMlon  of  perMnal  propertj',  thit 
E.,  being  owner  of  the  propertj,  h&d^ren  hli  promteoiy  note  to  C,  and 
■ccured  ita  pnyment  bj  a  mortgage  thereon,  and  after  the  note  wai  ortr 
due  had  procured  from  C.  an  aadgnment  to  the  plaintiff'  of  the  nuulgags 
without  the  DOt«,  as  KCoii^  for  money  therenpon  loaned  hj  the  latter  to 
E.;  that  pl^tiff  re-flled  the  mortgage,  and  after  the  assignment  the 
parties  r^arded  it  M  lecuritf  for  the  plabtlff*!  loan,  and  not  fte  C.'a 
note.— floU,  the  doctrine  that  a  transfer  of  tite  Inddetit  wfthoat  the  jvtn- 
clpal  la  a  nnlli^,  was  InappUcahle. 

That  Uk  pUntiff  prnvod  tprimafade  title  to  the  proper^.  ' 

That  the  aarignment  of  the  mortgage  by  the  mortgagee,  at  the  request  <it 
the  mortgagor,  was  eridence  of  an  agreement  between  them  that  lb* 
mortgage  should  no  longer  continne  as  a  aecurltj  fbr  the  payment  of  Um 
note. 

That  the  assignment  had  the  efltet  to  transfer  C.'s  Interest  aa  mortgagor  la 
the  mortgaged  property  to  the  aaaigneei  or.  If  not,  might  be  treated  aa 
the  execudon  of  a  new  mortgage  by  E.  to  secure  pl^ntUTs  dtitA,  snd  a 
Talid  MGuri^  h)  plaintiff's  hands  sgainst  credilon. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial  opOB 
exceptions,  ordered  to  be  heard  in  the  first  inataooe  at  6eA> 
eral  Term. 
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The  plaintiff  cbumed  tide  to  certain  chattels  in  defendant's 
possession,  and  demanded  judgment  for  poBseeaioa  witli  dam- 
ages for  wrongful  detention.  The  defendant  averred  his 
puesession  rightfully  as  owner.  Plaintiff  had  given  bonds  and 
r&obtuned  the  property. 

At  the  trial,  plaintiff  proved  a  chattel  mortgage  &om  one 
Edward  M.  Hawkins  to  Catherine  A.  Hawkins,  covering  the 
disputed  property,  dated  Jannaiy  4, 1867,  conditioned  for  the 
payment  of  a  note  of  $1,000,  fi<om  the  mortgagor  to  the  mort- 
gagee, dae,  witli  interest,  on  the  Ist  day  of  July,  1867,  and  the 
filing  of  Uie  mortgage  on  the  day  of  its  date  in  the  town  clerk's 
ofiice  of  the  town  of  CSarkson,  Uonroe  county,  where  the  mort- 
gagor then  readed. 

Also,  an  assigument  of  the  mortgage  to  him,  by  ihe  mort- 
gagee, bearing  date  November  21, 1867,  which  described  the 
mortgage  but  made  no  mention  of  the  note.     Also,  a  renewal  ' 
of  the  mortgage  dated  December  16, 1867,  and  re-filed  by  plain 
tiff  in  the  same  town  clerk's  office  on  the  day  of  its  date. 

The  consideration  of  the  note  referred  to  in  the  mortgage 
was  proved  to  have  been  a  loan  of  money  and  notes,  to  the 
full  amount  thereof,  by  the  mortgagee  to  the  mortgagor,  the 
latter  being  a  step-son  of  the  former. 

The  cireamstances  under  which  the  assignment  had  been  made, 
were  proved  by  the  plaintiff's  testimony  as  follows :  "  He  (the 
mortgagor)  was  getting  out  some  bolts  for  me  during  tho  pre 
vions  summer  and  I  let  him  have  money  occasionally,  and  about 
the  close  of  navigation  he  was  in  my  debt,  and  he  came  down 
to  the  city  and  wanted  to  get  money  to  get  out  lumber  through 
the  winter,  and  I  told  him  I  understood  he  was  somewhat 
embarrassed  for  money,  and  I  couldn't  advance  any  without 
secnrity,  and  aud  I  would  advance  him  some  if  he  would  give 
mo  security ;  and  he  said  he  would  ^ve  me  a  chattel  mort- 
gage ;  and  I  told  him  I  understood  his  mother  had  a  mortgage, 
md  he  said  that  was  so ;  and  I  told  him  I  would  do  it  if  he 
would  give  me  an  assignment  of  the  mortgage ;  and  it  took 
about  ^ree  weeks  to  get  the  assignment;  and  finally  It  come 
'own  and  I  advanced  him  over  $400  on  the  11th  Decenjber, 
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ranced  Mm  money  from  time  to  time.  The  funonnt  ii 
ed  oa  the  back  of  the  paper.  He  gare  me  an  aaeagn- 
id  a  letter  from  his  mothw." 

ttiff  alfio  testified  that  he  had  expected  to  be  paid  for 
ances  in  stare  bolts,  which  he  had  not  recelTed,  and 
e  assignment  was  "a  temporary  assignment.  When  I 
stave  bolts  I  was  to  re-aeagn  it  back  to  Mrs.  BAwkins. 
security  to  me  until  I  got  tiie  stare  bolts." 
defendant  gave  no  evidence,  and  the  juiy,  under  direo- 
the  court,  rendered  a  verdict  in  his  favor,  asseesing  the 
I  at  {500,  and  plaintiff  obtained  a  stay  of  proceedings, 

>  McCativiU,  for  the  appellant. 

*.  FitUer  and  E.  A.  Raymond,  for  the  respondent. 

mt — E.  D.  Smith,  Johuboh  and  J.  0.  SmxH,  JJ. 

ho  Coort — Jambs  C.  SMrra,  J.     The  conned  for  tlie 

tat  ai^ee  that  the  nonsuit  was  right,  on  the  ground 

law  the  incident  goes  with  the  principal,  and  a  transfer 

incident,  without  the  principal,  is  a  nidlit; ;  and,  thenv 

e  asaignment  of  the  chattel  mortgage  without  the  note, 

>Iaintiff,  was  of  no  effect,  and  the  plaintiff  acquired  no 

the  mortgaged  property. 

.  I  conceive,  is  a  misapplicatioD  of  the  rule. 

mortgage  was  aaetgned  to  the  plaintiff,  by  Catherine  A. 

IB,  the  mortgagee  and  holder  of  the  note,  at  the  request 

'ard  M.  Hawkins,  the  mortgagor  and  debtor,  upon  a 

asideration  moving  from  the  plaintiff,  to  wit :  A  present 

'  money  by  him  to  Edward  M.  Hawkins.     The  mort> 

'as  refiled  by  the  plaintiff,  and  from  the  time   of  its 

lent,  was  regarded  by  the  parties  to  it  as  security  for 

1,  and  not  for  the  note. 

3r  these  drcumstances,  the  plaintiff  has  a  prima  faoi« 

the  mortgaged  property. 

IB  competent,  of  course,  for  the  parties  to  the  original 

e;e  to  agree,  that  it  should  no  longer  continue  as  a 

'  for  the  payment  of  the  note.     The  asugnmrait  of  the 
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mortgage  by  the  mortgagee,  at  the  request  of  the  mortgagor. 
is  evidence  of  such  an  agreement  The  assignment  also  had 
the  effect  to  transfer  the  interest  of  the  mortgagor  in  the 
mortgaged  property,  to  the  assignee,  or  if  not,  it  may  be 
treated  as  the  execution  of  a  new  mortgage,  by  Edward  M. 
Hawkins  (it  having  been  made  by  his  procurement)  to  secure 
the  debt  of  the  plaintiff;  and  the  latter  having  re-filed  the 
mortgage,  it  is  a  valid  security  in  his  hands  as  against  creditors. 

In  short,  the  well  settled  doctrine,  that  a  transfer  of  the 
incident  without  the  principal  is  a  nullity,  does  not  apply  to 
the  case,  for  the  reason,  that  both  parties  to  the  note  and  the 
mortgage  agreed  that  the  mortgage  should  be  separated  from 
the  note,  and  should  be  thereafter  an  independent  security,  or 
rather  a  security  for  another  debt. 

The  other  questions  in  the  ease  require  no  comment.  The 
nonsuit  should  be  set  aside  and  a  new  trial  ordered,  costs  t6 
abide  evenL 

Ordered  accordingly. 


Charles  J.  Hatdkn  and  William  C.  Bush,  Respondents,  v. 
Cabso  Crane  and  Samuel  E.  Norton,  Appellants. 

(General  Term,  Seventh  Dibtrict,  Seftember,  1869.) 

R,  doing  business  as  a  retail  dealer  in  fUmitoref  obtained  from  C  a  writing 
addressed  to  the  plaintiff,  who  was  a  wholesale  dealer  in  the  same  line,  as 
follows :  **  There  is  a  fair  prospect  that  R  could  sell  a  few  chamber  suits, 
if  he  had  them.  If  you  let  him  have  them,  we  will  see  that  you  receive 
pay  for  them  as  sold,  or  soon  thereafter."  In  an  action  to  recover  the 
price  of  articles  sold  by  plaintiff  to  R,  on  the  faith  ihereot—Held,  the 
guaranty  contemplated  but  a  single  sale,  and  that,  accompanied  or 
speedily  followed  by  delivery ;  that  it  did  not  intend  a  continuing  order 
for  ftitore  delivery  of  goods  from  time  to  time  for  an  indefinite  period. 

And,  it  seems,  to  construe  such  writing  as  covering  such  a  continuing 
order,  would  give  it  the  effect  of  a  continuing  guaranty. 

Edd,  ftirther,  that  an  action  upon  the  guaranty  could  not  be  maintained, 
for  miscellaneous  articles,  constituent  parts  of  *'  chamber  suits,"  but  out 
of  which  it  did  not  appear  that  any  such  suit,  as  understood  by  the 
parties,  could  have  been  made ;  and  although  a  custom  of  whicli  R  had 
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Bowlegs  iroa  itMnrn,  Ibr  the  wholemte  tmde  to  tell  ntafl  dealen  nxb 

epuate  artlclea,  with  a  Tiew  to  th^  amngemenl  altemti  into  wiGb 

uiu. 

i  rale  (^interpretatioa  apidicable  to  coDtnctaorTOro^ship  lestated  and 

pplied. 

TiiK  complaint  demanded  a  reoOTeiy  for  fbmitere  sold  to 
i  liichards,  by  the  plaintifi^  Harden  (who  had  aangned  to 
ish  an  intereet  in  the  clfum),  on  the  credit  of  the  d^endant't 
u«ntj  of  payment.  The  action  was  refeired,  &nd  the  plain 
'  gave,  in  evidence  on  the  trial,  a  hill  of  the  articlee,  aa 
tows: 

CUBTI8  H.  BICHABD8,  OF  PHELPS,  N.  T., 
U(B  &  NoKTOH,  Surety.  In'  account  with  C.  J.  Batdek,  Dr. 

860. 

:.  27,  To  1  Im.  oak  bedstead flO  00 

1"      "    bureau 10  00 

1"      "    gU» 400 

1"      "    sink 800 

1"      **    Toundataud 9  00 

1"     "    towelnwk 100 

8  "      "     chain 4  00 

1"      "     (dnk  wBshstand 7  00 

8  plain  top  oak  Oreckndiain 4  SO 

1  oak  round  itand 4  00 

1    "     towel  nek 1  00 

1    "    8-dr.  bureau ft  00 

1    -     14s34glara 1» 

1  wait  link 7  00 

1    "     $  di,  toed' bnrvMi 18  00 

1    "     beat  dk.       " 18  00 

1     "     8dr.pr<!j,     "      9  fiO 

1    "     proJ.dk.       "      1100 

19  aMtlMdcaaton 9  BS 


lean*  bk.  Victoria  rocker.. 8  00 

887. (147  76 

L  7,         1  wait  beditead (18  00 

1     "         "        1800 

806.  8200 

B..98;       }caiwbk.walt  mpM |8  78 

1    "      "   .   "      "  pl 800 

875 

Owried  Ibnraid |18tt  60 
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.      Biooght  forward $186  50 

1867. 

Jan.  17,        1  wait  com.  dk.  bureau |9  50 

Imbg.  "      "       **      9  60 

IwaltpioJ.'*       •• 1100 

8000 

iTeb.  8,         114x34  waltglaas |7  60 

83,         1  mh|^.  proj.  Irareao 1100 

18  50 

1867. 

Harch  9,       8  round  oor.  bedsteads $14  00 

2  com.  cottage  "*       9  00 

2higbhead      **       10  00 

2Congrefl8        «        1100 

2  ooDL  wasbstands 8  00 

21arge       "  8  50 

1  carved  top  wait  nurse 8  75 

1      "        "    mgh.    "    8  25 

1  wait  8  dr:  bureau 7  00 

Imgh."   "       **     700 

12  sett  bed  castors 2  25 

78  75 

28,  1  wait  com.  dk.  bureau m $9  60 

Imbg.   •*      "       " 9  50 

19  00 

April  4,       2  large  waahstands $4  00 

28maU        •^  8  00 

1  cane  bk.  wait  nurse 8  75 

Ibraceann''      " 4  50 

r 15  25 

20,   4  com.  washstands  dk f6  00 

2  "  *•  It 8  00 

1  waltbuceaawasbstand 7  50 

Imhg.     "  •*         7  50 

2  wait  braced  arm  rocker 9  00 

2  bigb  bd.  cottage  bedsteads 10  00 

2Congre8S      •*  "        1100 

Iroundcor.    **  **        16  00 

Iwalt  **  "       carred 16  00 

2  Tucker  spring  beds ;..,..    11  00 

87  50 

Jma  22,       Iwalt  12  x 20 glass 6  00 

$435  50 


K 
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The  firBt  seTen  articles  on  tlua  bill  were  charged  on  a  bill  of 
particularB  rendered  to  the  defendants  in  the  Buitj  as  "  1  im.  oak 
chamber  suit,  $40." 

The  facts,  as  they  appeared  on  the  trial,  and  were  fonnd  hj 
the  referee,  are  stated  in  the  opinion  of  the  court. 

D.  StephewKm  tfe  Warrm  T.  Warden,  for  the  appellant 

J.  3.  Martindale,  for  the  respondent. 

Present — ^E.  D.  Smith,  Johnson  and  J.  C.  Suth,  JJ. 

By  the  Conrt — James  C.  Smith,  J.  Appeal  from  a  judg- 
ment on  the  report  of  a  referee.  The  plainti^  sned  on  the 
following  instrument  in  writing : 

Phelps,  December  19,  1866. 
"  Mr.  C.  J.  Haydsn  : 

"  Sir. — There  is  a  feir  prospect  that  Mr.  Bichards  conld  sell  a 
few  chtunber  suits,  if  he  had  them.  If  you  will  let  him  have 
them,  we  will  see  that  you  receive  pay  for  them  as  sold,  or 
soon  after. 

"  (Signed)  ORANE  &  NORTON, 

"Ban&^a  and  Brokers,  Phdpa,  N.  Y.'* 

Richards  was  a  retail  dealer  in  fiimitare,  at  Phelps,  and 
Hayden  was  engaged  in  the  businesa  of  manu&ctoring  furni- 
ture and  selling  it  at  wholesale,  at  Rochester.  Crane  & 
Norton  were  bankers  at  Phelps,  as  the  writing  imports ;  and 
Norton,  having  been  requested  by  Richards  to  sign  the  paper, 
gnbecribed  the  name  of  his  firm  thereto,  without  the  knowledge 
of  his  partner. 

On  or  about  the  20th  Doeember,  1866,  Richards  presented 
the  writing  to  Haydon,  who,  upon  the  faith  thereof,  as  the 
referee  finds,  sold  fomiture  to  Richards,  at  different  timea,  to 
the  Mnount  of  about  $435,  in  all.  The  referee  also  finds,  that 
of  this  amount,  $308.75  was  ordered  by  Richards  at  the  tira« 
of  the  presentation  of  the  writing,  and  was  shipped  to  him,  by 
railroad,  at  different  times,  from  the  2Ist  of  December  to  and 


1869.]  OF  THE  STATE  OF  NEW  YORK.  185 

Hayden  dl  Crane. 

induding  the  9th  of  March,  1867,  according  to  Bichards' 
directions.  The  amount  delivered  or  shipped  to  Bichards,  at 
the  time  of  the  presentation  of  the  writing,  was  $147.75,  and 
tliis  included 'one  chamber  suit,  at  the  price  of  forty  dollars. 

In  order  to  present  fully  the  views  of  the  referee,  it  is 
material  to  state,  that  he  also  finds  that,  according  to  the  prac- 
tice or  usage  among  dealers  in  furniture,  country  dealers  some- 
.  times  purchased  chamber  suits,  which  were  composed  of  a 
somewhat  indefinite  ijumber  of  pieces  of  furniture  for  chamber 
use,  arranged  together,  but  more  frequently  they  purchased 
chamber  furniture,  from  which  suits  could  be  formed,  and 
arranged  them  into  suits,  according  to  their  own  taste,  or  to 
meet  the  views  and  taste  of  their  customers ;  that  Kichards 
fully  imderstood  this  practice  and  usage,  when  he  presented 
the  writing  to  Hayden,  and  that  among  the  fiimiture  ordered 
by  him,  at  that  time,  was  one  chamber  suit,  arranged  as  such 
in  Hayden's  store ;  and  the  residue  of  the  order  was  for  cham- 
ber famiture  adapted  to,  and  which  could  be  arranged  as 
chamber  suits,  by  said  Bidiards,  in  conformity  to  such  practice 
and  usage. 

It  also  appeared  by  evidence  uncontradicted,  that  Bichards 
commenced  buying  ftimiture  of  Hayden,  on  credit,  in  the 
summer  of  1862,  and  continued  to  do  so,  firom  time  to  time, 
till  June,  1867 ;  that  his  orders  were  always  filled  without 
objection ;  that  before  presenting  the  writing,  he  had  paid  up 
to  within  fifty  dollars,  or  thereabouts,  which  balance  he  paid 
on  the  day  when  the  writing  was  presented ;  that  he  procured 
and  presented  the  guaranty  of  his  own  motion,  and  not  at 
Hayden's  request ;  that  he  continued  in  business  till  August, 
1867,  when  he  sold  off  all  his  furniture,  being  his  stock  in 
trade,  and  removed  from  the  State ;  and  that  subsequently  to 
the  20th  December,  1867,  and  from  time  to  time,  he  pur- 
chased furniture  of  Hayden,  exclusive  of  tliat  sold  under  the 
guaranty,  and  made  payments  to  him,  amounting  to  $805, 
which,  as  the  referee  finds,  Hayden  applied,  as  received,  on  the 
debts  due  from  Bichards,  exclusive  of  the  demand  arising  from 
the  guaranty. 

Lansing  —  Vol.  L        24 


i 
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It  does  not  Appear  that  Norton  liad  nofcioe  that  the  plaintiff 
was  opntiniiing  to  ship  goods  to  Bichaids>  on  the  faith  of  the 
goarantj,  .until  after  the  hotter,  stopped  bnainess  and  left  the 
State. 

.  As  to  the  law  of  the  case^  the  referee  decided  tliat  Crane 
was  not  bound  by  the  gnatMiyy  and  ha  directed  that  the 
complaint  be  dismissed  as  to  him.  He  also  decided  that  the 
instrument  was  not  a  continuing  guaranty,  and  that  Norton  is  « 
not  liable  for  distinct  purchases  made  by  RichardSy  subse* 
quently  to  the  presentation  of  the  writing. 

But  he  held  that  by  a  fair  construction  of  the  writing,  Nor- 
ton became  liable  for  the  furniture  for  the  use  of  chamberB, 
ordered  by  Bichards  at  the  time  when  he  presented  the  guar- 
anty, and  deliyered  to  him  as  above  stated,  and  on  that  ground 
he  directed  a  judgment  against  Norton  for  $308.75,  the  price 
of  the  furniture  then  ordered,  with  interest  from  the  1st 
September^  1867.  To  this  ruling  the  defendant's  counsel 
excepted. 

The  appeal  raises  two  questions,  therefore :  First,  whether 
Norton's  guaranty  extends  to  the  several  parcels  of  goods  sent 
to  Richards  subsequently  to  the  shipment  that  immeditately 
followed  the  presentation  of  the  guaranty;  and  secondly, 
whether  it  covers  the  misc^sUaneous  articles  of  .chamber  furni- 
ture sold  to  Richards,  wbich  were  not  in  ^^  stfits." 

It  is  useful  to  recur,  in  tlio  outset,,  to  certain  fiuniliar  but 
important  rules  of  interpretation.  The  extent  of  the  liability 
of  a  guarantor,  lui  of  every  other  surety,  is  to  be  determined 
according  to  his  intention  as  expressed  in  his  contract  In 
ascertaining  his  intent,  the  contract  is,  in  most  respects,  sub- 
ject to  the  same  rules  of  construction  and  interpretation  as 
every  other  contract,  and  among  them,  to  the  rule  that  any 
ambiguity  is  to  be  taken  most  strongly  against  the  promisor. 
But  this  is  true  only  in  part.  In  some  respects,  the  contract 
of  a  surety  is  to  be  construed  strictly  in  favor  of  the  promisor. 
His  obligation  is  not  to  be  extended  to  any  other  subject,  to 
any  other  person,  or  to  any  other  period  of  time,  than  is 
expressed,  or  necessarily  included  in  it.    Mr.  Buige,  who  states 
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tins  latter  nde  in.  Im  commentaries  on  the  law  of  saretyBhip, 
ai^es  in  support  of  it  thus :  ^^  It  was  in.  the  power  of  the  per- 
son accepting  the  surety  to  have  expressed,  and  it  is  his  own 
•  &ult  if  he  has  not  expressly  included  the  ease  to  which  he 
seeks  to  extend  tlie  liability  of  the  surety."  (Burgeon  surety- 
ship, p.  40.)  In  the  case  of  Jiiwell  v.  Clark^s  execuiarSj  Chief 
Justice  'M'aimirat.t.  said :  ^^  The  law  will  subject  a  m^  having 
no  interest  in  the  transaction,  to  pay  the  debt,  of  another,  only 
when  his  undertaking  manifests  a  clear  intention  to  bind  him- 
self for  that  debt.  Words  of  doubtful  Unport  ought  not,  it  is 
conceived,  to  receive  that  construction.  It  is  the  duty  of  the 
individual  who  contracts  with  one  man  on  the  credit  of  another, 
not  to  trust  to  ambiguous  phrases  and  strained  constructions^ 
but  to  require  an  eiq>licit  and  plain  declaration  of  the  obliga- 
tion he  is  about  to  assume."  (  7  Crancb,  69 ;  S.  C.  2  U.  S. : 
Cond.  R,  417,  423.)  The  rule  is  also  sustained  by  the  follow- 
ing cases,  among  many  others  that  might  be  cited  :  MoClushy 
V.  CramweU  (1  Kern,  593,  op.  of  Allen  J.,  p.  598,  and  cases 
cited  by  him)  ;  Rogers  y.  Warner  (8  John,  119). 

This  rule  of  interpretation,  so  well  established,  is  applicable 

to  the  questions  before  us,  since  they  relate,  exclusively  to  the 

.  extent  of  the  subject  of  the  contract.    Bid  the  guarantor 

intend  to  become  liable  for  an  indefinite  time,^  or  for  any  article 

beyond  those  specified  in  his  undertaking. 

The  learned  referee  recognized  the  rule,  a^d  its  applicability 
to  the  present  case,  to  the  extent  of  holding  that  the  contract 
of  Norton  was  not  a  continuing  guaranty,  and  that  it  contem- 
plated only  a  single  sale. 

But  his  ruling,  that  the  defendant  is  liable  for  the  several 
distinct  parcels  of  furniture  delivered  to  Kichards,  at  different 
dates  after  he  presented  the  gaaran,ty,  soema  to  subject  the 
defendant,  in  a  great  degree,  to  the  very  liability  that  would  . 
have  resulted  from  a  continuing  guaranty.  The  ruling  assumes 
that  a  mere  executory  agreement  for  the  sale  of  furniture  to  be 
delivered  in  the  future,  without  any  limitation  as.  to  the  time, 
was  within  the  meaning  of.  the  guaranty.  Beading  the  words 
of  the  ini^ti^ument^  even  according  to  their  ordinaiy  import, 
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and  without  construing  them  strictly  in  favor  of  the  promisor, 
we  cannot  consider  them  as  expressing,  or  clearly  implying, 
that  intention.  To  our  apprehension,  they  indicate  an  intent 
on  the  part  of  the  surety  to  become  liable  for  a  moderate 
amount  of  the  class  of  furniture  therein  specified,  to  be  then 
presently  delivered,  an4  nothing  more.  What  other  meaning 
can  be  drawn  from  the  allusion  to  the  "  prospect,"  that  Rich- 
ards could  sell  ^^  a  few  chamber  suits  "  if  he  had  them  on  hand, 
and  from  the  special  undertaking  of  the  surety  to  see  that  the 
plaintiff  should  receive  pay  for  them  as  "sold."  Obviously, 
the  prospect,  or  opportunity  referred  to  was  then  existing^  and 
it  was  of  such  a  nature  that  it  would  probably  be  lost  by  delay. 
All  that  was  wanting  to  secure  it,  was  the  early  possession  of 
the  goods,  to  attain  which,  Norton  was  willing  to  undertake 
for  Richards,  trusting  to  be  saved  harmless,  by  the  avails  of 
the  very  sales  which  Richards  would  thus  be  enabled  to  make. 
In  our  opinion,  the  guaranty  comtemplated  not  only  a  single 
sale  by  Hayden,  but  a  sale  accompanied,  or  speedily  followed, 
by  delivery.  It  did  not  intend  a  continuing  order,  for  the 
future  delivery  of  goods,  from  time  to  time,  for  an  indefinite 
period,  either  at  the  pleasure  of  the  purchaser,  or  the  conven- 
ience of  the  vendor.  It  follows,  that  the  defendant  is  not 
liable  for  the  distinct  parcels  of  goods  delivered,  as  appears  by 
the  evidence,  on,  and  after  the  seventh  of  January,  1867. 

Is  he  liable  for  all  the  articles  delivered  on  the  20th  Decem- 
ber, 1866,  or  only  for  the  one  chamber  suit  t  He  became  liable 
for  "  chamber  suits,"  in  express  words.  What  was  meant  by 
the  term  ?  All  the  witnesses  agree,  that  there  are  such  things 
as  chamber  suits ;  but,  as  the  referee  has  found,  they  are  not 
always  composed  of  the  same  number  of  pieces  of  furniture, 
the  arrangement  of  the  various  articles  into  suits  depending 
much  on  the  taste  of  dealers  or  their  customers.  In  the 
present  case,  however,  the  matter  is  not  left  to  a  test  so  fluctu- 
ating and  uncertain.  The  parties  evidently  had  a  definite  idea 
of  what  constituted  a  chamber  suit,  and  they  have  given  a 
practical  construction  to  the  term  by  their  acts.  In  the  bill  of 
particulars  of  the  plaintiff's  demand,  furnished  to  the  defend- 
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ant's  attorney,  in  the  progreBS  of  the  suit,  the  first  item  statod| 
is  one  "  oak  chamber  suit,"  at  forty  dolhirs.  The  plaintiff  tes- 
tified, at  the  trial,  that  the  item  included  a  bedstead,  bureau, 
looking-glass,  sink,  towel-rack,  stand  and  three  chairs.  The 
other  articles  in  the  bill,  were  not  termed  "  suits."  Norton 
testified,  that  he  was  frequently  in  Richards'  wareroom,  after 
the  articles  purchased  in  December  were  received,  and  he  saw 
one  oak  chamber  suit,  and  but  one,  although  he  saw  other 
articles  of  furniture  there ;  and  Nelson  testified,  that  Eichards 
had  but  one  chamber  suit.  This  is  very  satisfactory  evidence, 
that  all  parties  imderstood  the  term  "  chamber  suits  "  alike,  and 
such  understanding  should  control.  According  to  it,  only  one 
"  suit "  was  delivered  to  Eichards  in  December.  Although  the 
other  articles  in  the  bill  were  such  as  are  adapted  to  chamber 
use,  and  are  used  in  making  up  suits,  yet  it  does  not  appear 
that  they  embraced  all  the  various  articles  needed  to  make  a 
complete  "chamber  suit,"  as  understood  by  the  parties,  or 
according  to  any  understanding  of  that  term,  known  to  fur- 
niture dealers.  Undoubtedly  it  is  not  material,  that  the  various 
articles  should  have  been  arranged  in  suits  when  delivered ; 
but  it  is  necessary,  in  order  to  charge  the  defendant,  that  they 
should  have  been  susceptible  of  such  arrangement.  Did  Nor- 
ton become  liable  for  any  isolated  article,  sold  to  Eichards, 
merely  because  it  could  have  been  used  in  making  up  chamber 
suits  i  If  the  purchase  had  been  of  a  lot  of  bedsteads,  or  of 
looking-glasses,  and  nothing  else,  would  he  have  been  bound 
by  his  guaranty  t  Effect  should  be  given  to  the  term  "  cham- 
ber suits,"  by  which  he  limited  his  undertaking ;  but  those 
words  are  rendered  unmeaning,  if  he  be  held  liable  tor  mis- 
oeUaneous  articles  of  furniture,  out  of  which  it  does  not  appear 
that  even  one  chamber  suit  could  have  been  made,  by  any 
I>ossible  arrangement.  If,  to  render  a  guarantor  liable,  it  is 
incumbent  on  those  who  claim  the  benefit  of  the  guaranty  to 
show  that  it  has  been  strictly  complied  with,  the  plaintiff's  clkim 
for  the  miscellaneous  articles  cannot  be  maintained. 

It  follows,  that  the  extent  of  the  defendant's  liability,  is  the 
value  of  the  chamber  suit,  sold  and  delivered  to  Eichards,  at 
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the  time  when  he  presented  the  gicaranty ;  to  wit :  forty  dd- 
lars,  with  interest,  from  the  1st  of  September,  1867,  the  referee 
having  found  that  Richards  sold  the  property  in  Augost  of 
that  year. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
cost  to  abide  event,  unless  the  plaintiff  will  stipulate  in  ten 
days  to  reduce  the  recovery,  to  the  sum  above  indicated  in 
which  case  the  judgment  should  be  affirmed  for  that  amount 
of  damages,  with  liberty  to  the  party,  who  will  then  be 
entitled  to  costs  under  the  statute,  to  have  his  costs  taxed  and 
inserted  in  the  judgment 

Ordered  accordingly. 


Peter  Blossok,  Appellant,  v.  Gbobge  H.  Babbt,  Be8p<mdent. 
(General  Term,  Seventh  District,  September,  1809.) 

A  judgment  entered  by  a  county  clerk,  on  the  transcript  of  a  Judgment  of  a 
Justices^  Court,  must  be  docketed  in  the  same  manner  as  the  Judgments 
of  a  court  of  record.    Per  J.  C.  Smith,  J. 

Section  68  of  the  Qode,  r^ers  to  and  adopts,  in  this  respect,  the  existing 
provisions  of  the  Revised  Statutes.    Id. 

Plaintiff  obtained  Judgment  in  an  action  on  contract,  before  a  Justice  of  the 
peace,  agiunst  H.  and  C,  and  filed  a  transcript  with  the  county  clerk,  who 
docketed  it  under  the  letter  H  only. — Hddy  the  Judgment  was  a  lien  upon 
G.*s  real  estate,  as  against  him,  and  as  againiit  subsequent  purchasers  with 
notice. 

C,  alter  such  entry  of  the  Judgment,  sold  his  real  estate,  the  only  property 
flx>m  which  the  debt  could  have  been  made,  to  M. ;  and  in  an  action  by 
plaintiff  agidhst  the  county  clerk,  for  neglect  to  make  a  proper  docket,  it 
fiiillng  to  appear  that  M.  did  not  have  notice  of  the  Judgment  when  he 
purchased, — Hetd^  the  action  was  not  sustained. 

Otherwise,  it  seems,  if  plaintiff  had  shown  an  absolute  loss  of  hia  Judgment 
through  defendants  neglect 

The  facts  are  stated  in  the  opinion  of  the  oonit. 
SI  P.  JTortorij  for  flie  itppellant 
Jerome  FuUer^  tot  the  respondent 

Present— £•  D.  Smith,  Johnson  and  J.  O.  Smith,  JJ, 
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By  the  Court — James  0.  Smtt^,  J.  Appeal  from  a  judg« 
ment  of  the  Monroe  Ooonty  Court  reverBing  a  judgment 
rendered  in  a  Justice's  Court  in  favor  of  ithe  plaintiff. 

In  the  years  1865  and  1866,  the  defendant  was  the  clerk  of 
the  county  of  Monroe.  On  the  18th  June,  1865,  the  plaintiff 
recovered  a  judgment  before  a  justice  of  the  peace  of  the  town 
of  Clarkson,  in  said  coimty,  against  Ira  Haskins  and  Delos 
Cheeney,  for  $35.92  damages  and  seventy-five  cents  costs,  in 
an  action  on  contract,  and  on  the  29th  August,  1865,  delivered 
a  transcript  of  said  judgment,  duly  made  and  certified  by  the 
said  justice,  to  the  defendant  as  such  derk,  for  the  purpose  of 
having  the  transcript  filed  and  the  judgment  docketed  in  his 
office,  so  as  to  become  a  lien  on  real  estate.  The  transcript 
was  duly  filed  on  the  29th  August,  1865,  and  at  the  same  time 
the  judgment  was  docketed  in  the  book  kept  for  that  purpose 
under  the  letter  ^'  H,"  in  the  usual  form,  against  both  defend- 
ants, but  no  entry  was  made  in  the  docket  under  letter  '^  C," 
until  sometime  between  the  18th  and  27th  days  of  January, 
1866,  when  the  like  entries  were  made  imder  that  letter  in  the 
same  book.  On  the  29th  August,  1865,  an  execution  on  said 
judgment  was  issued  to  a  deputy  sheriff  of  said  county,  who 
could  find  no  personal  property  with  which  to  satisfy  it,  and  it 
remained  in  his  hands  unsatisfied  at  the  commencement  of  the 
suit.  At  the  time  of  the  rendition  of  the  judgment,  Cheeney 
had  a  tavern  stand  and  about  three  acres  of  land  at  Parma 
Comers,  worth  $5,000,  but  incumbered  to  the  amount  of 
$4,700  by  several  mortgages  prior  to  the  judgment,  one  of 
which,  for  $800,  was  not  recorded.  In  October,  1865,  Cheeney 
sold  and  deeded  the  real  estate  to  Owen  McLean  for  $5,000, 
subject  to  the  incumbrances  except  one  of  $400,  which  was 
paid  out  of  the  purchase  money.  Neither  Cheeney  nor  Has- 
kins had  any  other  real  estate. 

It  became  the  duty  of  the  coimty  derk,  on  receiving  the 
transcript  and  his  fees,  to  file  the  transcript  and  enter  the  judg* 
ment  in  the  book  kept  for  that  purpose  in  his  ofilce.  The  sec- 
tion of  the  Code  which  imposes  this  duty  (§  63),  does  not 
prescribe  the  form  or  mode  of  the  entry  in  the  docket    The 
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Revised  Statutes  (2d  vol.,  361,  §  13,  sub.  4),  provide  that  "  if 
the  judgment  be  against  several  persons,  such  statement  shall 
be  repeated  under  the  name  of  each  person  against  whom  the 
judgment  was  recovered,  in  the  alphabetical  order  of  their 
names  respectively."  This  provision,  at  the  time  of  its  adop- 
tion, was  intended  to  apply  only  to  judgments  recovered  in 
courts  of  record.  At  that  time,  judgments  entered  by  county 
clerks  on  justices'  transcripts  were  required  to  be  docketed  in 
a  separate  book  kept  for  that  purpose.  (2  R.  S.,  177,  §  128.) 
But  the  latter  requirement  is  no  longer  in  force.  As  the  law 
now  stands,  such  judgments  are  to  be  docketed  in  the  same 
office  in  which  judgments  of  the  courts  of  record  are  docketed, 
and  may  be  docketed  in  the  same  book.  There  is  no  reason 
why  the  same  mode  should  not  be  employed  in  both  cases,  and 
by  faii^  construction  §  63  of  the  Code  may  be  held  to  refer 
to  and  adopt  the  mode  of  docketing  prescribed  by  the  Revised 
Statutes.  The  clerk  attempted  to  pursue  that  mode  in  the 
present  instance,  and  entered  the  judgment  under  the  initial 
letter  of  one  of  the  defendants,  but  by  inadvertence  omitted  to 
enter  it  under  the  initial  of  the  other  defendant,  until  after  he 
had  conveyed  his  real  estate  to  McLean. 

But  although  the  derk  omitted  his  duty  in  that  respect,  a 
more  serious  question  is  whether  the  plaintiff  was  damnified 
thereby.  There  was  not  an  entire  omission  of  duty.  The 
transcript  was  duly  filed,  and  the  judgmeat  was  docketed  so  as 
to  create  a  perfect  lien  as  to  Haskins.  Unquestionably  it  was 
also  a  valid  lien  oi;i  Cheeney's  real  estate,  as  against  him.  If 
the  lands  had  been  sold  on  the  execution,  while  he  held  the 
title,  the  sale  would  have  been  effeetiuil.  The  judgment  was 
also  valid  as  against  subsequent  purchasers  with  notice.  (1 
Barb.  Ch.  R.,  571 ;  3  Cow.  39  and  note ;  1  Barb.  S.  C.  R, 
48 ;  19  Wend.,  90 ;  4  N.  Y.,  169.)  If  McLean  knew  of  the 
judgment  against  Cheeney  when  he  purchased,  and  was  nf»t 
misled  by  the  omission  of  the  clerk  to  docket  it  under  the 
initial  letter  of  each  defendant,  he  took  title  subject  to  the 
judgment,  and  the  plaintiff  has  not  been  injured.  There  is 
no  evidence  that  McLean  purchased  without  notice,  or  that  he 
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was  80  misled,  and  there  is  no  presumption,  in  the  absence  of 
proof,  that  his  purchase  was  of  that  character.  Indeed,  foi 
aught  that  appears,  he  may  have  assumed  the  payment  of  the 
judgment.  It  was  incumbent  on  the  plaintiff  to  show  that  by 
the  defendant's  neglect  he  had  absolutely  lost  his  judgment, 
and  in  that  respect  his  proof  fails.  All  that  he  has  shown  is 
that  McLean  had  not  the  constructive  notice  that  would  have 
resulted  from  a  perfect  docketing  of  the  judgment. 

The  judgment  of  the  County  Court  should  be  affirmed. 

Judgment  affirmed. 


£z£A  "W.  AoEB,  Eespondent,  v.  Daniel  P.  "Westcott,  Geobgb 
B.  CuBTiss,  and  Debby  A.  Curtiss,  his  wife,  and  Chaelottk 
H.  Bbown,  executrix  of  Matthew  "W.  Bbown,  Appellants. 

(Qbnx&aii  Tebm,  Sbybnth  District,  September,  1869.) 

A  purchaser  or  mortgagee  of  lands,  is  presumed  to  have  knowledge  of 
eyesy  &ct,  to  which  he  is  led,  by  a  deed  foiming  a  link  in  the  chain  of 
his  title. 

And  he  does  not,  in  equity,  escape  from  such  presumption,  because  the  fhct 
to  wliich  he  is  referred,  is  the  existence  of  an  equitable  right,  and  not  a 
legal  one. 

W.  took  a  mortgage  from  C,  on  premises  to  which  the  latter  had  title  under 
a  deed  from  B.  wherein  it  was  recited  that :  **  This  conveyance  is  made 
in  pursuance  of  a  contract  of  sale  of  said  premises,  made  and  entered 
into  by  the  party  of  the  first  part,  for  a  conveyance  thereof  to  one  *  * 
A,  of  whom  the  said  party  of  the  second  part  has  become  the  assignee,- 
or  purchaser^  and  as  such,  entitled  to  a  fulfillment  thereof,  by  virtue  ot 
this  conveyance;  said  contract  being  dated,  &c." — Held,  W.  took  his 
mortgage  with  presumptive  knowledge  of  A.*8  equitable  right  to  a  con- 
veyance from  R,  and  of  the  terms  of  the  agreement  between  A.  and  C, 
upon  which  the  latter's  right  to  R*s  conveyance  was  founded. 

And  the  agreement  between  A.  and  C,  being  for  a  sale  of  the  premises  to 
which  A.  had  the  equitable  title  under  his  contract  with  B.,  and  provi- 
ding, that  on  conveyance  C.  should  give  a  mortgage  to  B.,  on  said  premises, 
for  a  balance  due  from  A,  and  as  a  next  lien  thereto,  execute  a  purchase 
money  mortgage  to  A ;  and  by  means  of  a  subsequent  arrangement,  for  con- 
venience of  the  parties  (but  not  affecting  the  agreement  between  A.  and  C.,) 
by  which  B.  was  to  convey  directly  to  the  latter,  C.  obtained  the  deed 
from  B.,  paying  her  the  balance  due  ttom  A  in  money,  and  before  com- 
Lansing  —  Vol.  L        26 
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plying  with  the  terms  of  his  agreement  with  A,  executed  the  mortgage 
to  W. — Hddf  W.'s  mortgage  should  be  postponed  to  A.*b  equity. 
W.  had  loaned  to  C.  the  balance  paid  to  B.  on  A.*s  contract,  for  the  purpose 
of  such  payment,  and  it  was  made  part  of  the  consideration  of  W.*8 
mortgage.— ^<^,  no  right  to  subrogation  existed  in  W.,  by  which  his 
mortgage  could  be  preferred  to  the  extent  of  such  balance  over  A*8 
equity. 


Appeal  by  defendant,  on  a  case  and  exceptions  from  a  judg- 
ment, on  a  referee's  report. 

The  action  was  brought  to  obtain  the  delivery  from  the 
defendant  Curtiss,  to  plaintiff,  of  a  mortgage  for  $3,380.20,  upon 
certain  premises,  and  judgment  declaring  the  same  a  prior  lien 
to  a  mortgage  upon  the  same  premises,  executed  by  said  defend- 
ajit,  to  the  defendant  Westcott.  All  the  defendants  answered 
separately,  and  on  the  trial  the  following  facts  appeared. 

The  defendant  Charlotte  H.  Brown,  as  executrix  of  Matthew 
Brown  deceased,  on  the  24th  January,  1864,  made  a  contract 
with  the  plaintiff  for  a  sale  and  conveyance  to  him  of  certain  lots 
on  Magne  street,  Eochester,  for  the  sum  of  $1,200,  and  plaintifi' 
took  possession  thereof,  as  he  was  authorized  to  do  by  the  terms 
of  said  contract,  and  put  valuable  machinery  on  the  property. 

On  the  24th  of  April,  1867,  the  plaintiff  entered  into  a  con- 
tract with  the  defendant  Curtiss,  to  sell  him  the  said  premises 
and  certain  machinery  thereon,  with  another  parcel  of  land, 
and  Curtiss  was  to  pay  therefor,  as  follows :  the  sum  of  $5,000 
in  real  estate  which  was  specified;  a  mortgage  for  $550 
to  the  said  executrix,  which  was  to  be  a  first  lien  on  the 
premises  contracted  to  be  conveyed  by  the  plaintiff;  and  a 
mortgage  for  $3,380.20  to  the  plaintiff,  which  was  to  be  a 
second  lien  thereon ;  and  to  insure  the  premises  for  $3,000, 
payable  to  the  plaintiff  to  secure  the  latter's  mortgage.  It  was 
provided  also  in  said  contract,  that  the  same  should  remain  in 
force  until  the  deeds  of  the  premises  named  therein  should  be 
delivered,  and  that  the  parties  should  interchangeably  take  pos- 
session of  such  premises  on  delivery  of  the  contract ;  and  they 
accordingly  entered  into  possession  as  agreed.  This  contract 
was  executed  in  duplicate,  and  each  party  thereto  had  a  copy. 
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Cortiss,  desiring  to  obtain  title  to  a  lot  on  Magne  street, 
belonging  to  the  defendant  Brown,  as  executrix,  and  adjoining 
the  premises  described  in  her  agreement  to  convey  to  the 
plaintiff,  he  and  plaintiff,  after  the  contract  between  them, 
went  to  one  Crittenden  the  agent  of  said  executrix,  and  made 
an  arrangement  with  ym,  with  the  said  owner's  approval,  by 
which  the  deed  from  her  under  the  contract  with  plaintiff,  was 
to  be  made  directly  to  Curtiss,  and  was  to  include  also  the  said 
adjoining  lot  at  the  price  of  $325  ;  and  said  deed  was  accord- 
ingly made  out,  dated  June  3,  1867,  from  the  executrix  to 
Curtiss,  reciting  a  consideration  of  $1,550,  and  conveying  the 
pv^emises  as  stated* 

This  deed  was  acknowledged  by  the  executrix  June  4th, 
and  left  with  Crittenden,  her  agent,  on  the  5th  June,  and  on 
the  last  named  day,  Curtiss  called  on  Crittenden  and  obtained 
the  deed  from  him,  on  payment  of  $600,  which  included  the 
$550  due  on  the  contract  between  the  grantor  and  the 
plaintiff,  and  the  execution  of  a  mortgage  to  the  said  grant^ 
for  $281.50,  and  on  the  same  day  the  said  deed  was 
recorded. 

After  receiving  the  deed  from  the  defendant.  Brown,  and 
on  the  same  day,  and  without  complying  with  the  terms  of 
his  contract  with  plaintiff,  Curtiss  executed  a  mortgage  on  the 
property  conveyed,  and  delivered  it  to  the  defendant,  West- 
cott,  conditioned  for  the  payment  of  $6,000 ;  the  consideration 
for  this  mortgage  was  money  and  securities  to  the  amount  of 
$1,750  then  advanced  by  the  mortgagor  to  Curtiss,  and  $550, 
also  advanced  in  money,  to  be  paid  by  Curtiss  to  his  grantor, 
as  due  on  plaintiff's  contract  with  her,  and  so  paid,  and  the 
balance,  an  antecedent  debt,  from  the  mortgagor  to  the 
mortgagee. 

It  was  this  mortgage  which  the  plaintiff  claimed  to  have 
postponed  to  the  lien  of  the  mortgage  for  $3,380.20,  which 
he  claimed  should  be  executed  by  the  defendant,  Curtiss,  to 
him,  in  pursuance  of  their  contract. 

The  deed  from  the  defendant.  Brown,  to  Curtiss,  contained 
the  following  recital,  viz. : 
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"This  conveyance  is  made  in  pursuance  of  a  contract  of 
sale  of  said  premises,  made  and  entered  into  by  the  party  of 
the  first  part,  for  a  conveyance  Aereof  to  one  Ezra  W.  Acer, 
of  whom  the  said  pwtjr  of  the  second  part  has  become  the 
assignee  or  purchaser,  and  as  such,  entitled  to  a  fulfillment 
thereof,  by  virtue  of  tiiis  conveyance;  SMd  contract  being 
dated  January  29,  1864." 

The  agent,  Crittenden,  testified  that  he  had  not  been 
directed  by  plaintiff  to  deliver  the  deed,  and  the  testimony  of 
the  plaintiff  and  one  May  was,  that  plaintiff  had  requested 
Crittenden  to  retain  it,  until  such  direction,  as  he  had  made 
large  investments  in  the  property,  over  and  above  the  pur- 
chase money.  Crittenden  also  testified  that  he  had  given  4lie 
deed,  on  the  representation  to  him  by  Curtiss,  that  plaintiff 
had  consented  thereto.  Westcott  testified  that,  on  taking  tlie 
mortgage,  a  statement  or  certificate  had  been  obtained  fit)m 
Crittenden,  at  his  (W.'s)  suggestion,  which  was  put  in 
evidence,  as  follows  r 


"  I  hereby  certify,  that  on  or  about  the  4:th  day  of  April, 
1867,  Esra  W.  Acer,  the  vendee  named  in  a  land  contract 
from  Mrs.  Charlotte  H.  Brown,  for  lots  55,  &c.,  fix)nting  on 
Magne  street,  Rochester,  authorized  the  vendor,  through  me, 
as  her  attorney,  to  convey  the  same  to  George  G,  Curtiss, 
Esq.,  assignee  of  said  Acer's  interest  therein,  upon  security 
for  a  payment  of  the  sum  then  remaining  unpaid  on  said  con- 
tract, being  $550,  as  of  April  1st  last. 

RooHESTEB,  Jv/ne  4^A,  1867. 

•     De  L.  CRITTENDEN, 
A%  Attorney  for  Charlotte  L.  Brown. 

He  also  testified  that  he  relied  very  much  on  said  certificate, 
did  not  ask  to  see  the  assignment  from  plaintiff  to  Curtiss, 
mentioned  in  it,  and  that  it  did  not  occur  to  him  there  was 
any  written  contract  to  assign,  that  he  supposed  it  was  merely 
verbal,  tiiat  he  supposed  tiie  property  was  paid  for,  and  did 
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not  know  whether  the  contract  was  present  or  not,  that  he 
had  heard  nothing  of  it. 

Ge&rge  F.  Danforth^  for  the  appellant. 
W.  F.  CogsweU^  for  the  req[K)ndent 

Present — E.  D.  Smpih,  Johnson  and  J.  0.  Smtih,  JJ. 

By  the  Court — James  C.  Smfth,  J.  The  referee  decided 
that  by  the  true  construction  of  the  contract  between  the 
plaintiff  and  Curtiss,  the  latter  was  bound  to  give  to  the  former 
the  mortgage  provided  for  in  the  contract,  concurrently  with  the 
receiving  of  the  deed  of  the  premises,  which  mortgage  should  be 
the  next  lien  to  the  mortgage  to  Mrs.  Brown.  He  also  decided, 
that  by  the  recitals  in  the  deed  from  Mrs.  Brown  to  Curtiss,  the 
defendant,  Westcott,  is  chargeable  with  notice  of  the  equitable 
rights  of  the  plamtiff  to  such  mortgage.  The  correctness  of 
these  rulings  is  not  questioned,  so  &r  as  they  relate  to  the  con- 
struction of  the  contract  between  Acer  and  Curtiss,  but  the  appel- 
lant's counsel  contends  that  the  referee  erred  in  holding  that 
Westcott  is  chargeable  with  notice  of  Acer's  equitable  rights. 

There  is  no  evidence  that  Westcott  had  actual  notice,  and 
the  inquiry  is  therefore  confined  to  the  point,  whether,  upon 
the  facts  found,  he  is  chargeable  with  constructive  notice,  that 
Acer  was  equitably  entitled  to  a  mortgage  on  the  premises,  the 
lien  6f  which  should  be  superior  to  his  own. 

In  the  first  place,  it  is  dear  that  Westcott,  as  the  incum- 
brancer of  Curtiss'  title  to  the  premises,  is  chargeable  with 
notice  of  the  contents  of  the  deed  from  Mrs.  Brown,  by  which 
Curtiss  acquired  such  title.  This  results,  from  the  familiar  and 
well  established  rule,  that  a  purchaser  (and  the  term  includes 
an  incumbrancer)  is  presumed  to  have  looked  to  every  part  of 
the  title,  which  is  essential  to  its  validity.  {Brush  v.  Wa/r€j 
15  Pet.,  93,  111 ;  West  v.  Beid,  2  Hare,  249,  260,  261 ; 
Jumel  V.  Jvm^l^  7  Paige,  591 ;  Briggs  v.  Palmer^  20  Barb., 
892 ;  S.  C.  on  appeal,  20  N.  Y.,  15,  and  21  id.,  574.) 

Indeed,  this  position  is  not  controverted  by  the  defend- 
ant's counsel,  so  far  as  it  relates  to  the  deed  from  Mrs.  Brown, 
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by  which  Curtiss  acquired  the  legal  title  to  the  property.  That 
it  is  equaUy  applicable,  in  a  court  of  equity,  to  the  asaigimient 
from  Acer  to  Curtiss  of  the  equitable  title,  seems  apparent 
from  the  following  considerations.  ^ 

By  the  rule  above  stated,  Westoott  is  chai^geable  with  notice, 
not  only  of  the  deed  from  Mrs.  Brown  to  Curtiss,  but  also  of 
its  contents,  so  fiu*  as  they  affect  the  title  to  the  premises 
covered  by  his  mortgage.  The  deed  contains  a  recital  in  these 
words :  "  This  conveyance  is  i^ade  in  pursuance  of  a  contract 
of  sale  of  said  premises,  made  and  entered  into  by  the  party 
of  the  first  part,  for  a  conveyance  thereof  to  one  Ezra  W. 
Acer,  of  whom  the  said  party  of  the  second  part  has  become 
the  assignee  or  purchaser,  and,  as  such,  entitled  to  a  fulfillment 
thereof,  by  virtue  of  this  conveyance;  said  -contract  being 
dated,  January  29,  1864:." 

This  recital,  if  Westcott  looked  at  it  (and  it  is  to  be  pre- 
sumed that  he  did),  informed  him  that,  prior  to  the  execution 
of  that  conveyance,  Acer,  by  a  contract  with  Mrs.  Brown,  had 
acquired  a  right  in  equity  to  the  same  title  in  fee  which  the 
deed  purported  to  convey  to  Curtiss ;  and  that  whatever  right 
Curtiss  had  to  such  conveyance  was  by  virtue  of  an  assignment 
or  purchase  from  Acer.  Westcott  thus  knew  that,  so  &r  as  such 
equitable  title  was  concerned,  Curtiss  acquired  it,  not  through 
the  deed  from  Mrs.  Brown,  but  by  virtue  of  a  prior  purchase 
or  assignment  from  Acer  of  his  contract ;  and  as  the  deed  pur- 
ported on  its  face  to  be  executed  in  fiiliilhneiit  of  the  coiitmct 
by  which  such  equitable  title  was  created,  he  also  knew,  that 
unless  the  purchase  or  assignment  of  such  contract  was  valid, 
Curtiss  had  no  right  to  the  legal  title. 

The  contract  of  sale  or  assignment  from  Acer  to  Curtiss  was 
therefore  a  direct  and  important  link  in  the  chain  of  title,  and 
Westcott  is  presumed  to  have  made  himself  acquainted  with 
its  provisions  so  far  as  they  affected  the  title  incumbered  by 
his  mortgage.  By  the  terms  of  that  contract,  Curtiss  expressly 
agreed  with  Acer  to  execute  a  mortgage  on  the  property  foi 
$3,380.20,  with  interest,  and  to  insure  the  premises  for  $3,00€ 
payable  to  Acer  to  secure  the  mortgage. 
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The  general  role  is,  that  when  a  purchaser  cannot  make 
out  a  title,  but  by  a  deed,  which  leads  him  to  another  fSact,  he  _ 
shall  be  presumed  to  have  knowledge  of  that  fact.  (Storj 
Eq.  Jur.,  vol.  1,  p.  428,  §  399.)  "  Indeed,"  says  Judge  Stoby, 
"  the  doctrine  is  still  broader ;  for,  whatever  is  sufficient  to  put 
a  party  ui)on  inquiry  (that  is,  whatever  has  a  reasonable  cer- 
tainty as  to  time,  place,  circumstances  and  persons),  is,  in 
equity,  held  to  be  good  notice  to  bind  him."  (Id.)  In  the  pres- 
ent case,  the  contract  was  in  writing,  and  each  party  to  it  had 
a  duplicate  in  his  hands.  The  recitals  in  the  deed  directed 
Westcott  with  certainty  to  the  contract  and  the  parties  to  it ; 
and  as,  on  inquiry  of  either  of  the  parties,  he  could  have  learned 
the  terms  of  the  contract,  he  is  presumed  to  have  acquired  the 
information  which  would  have  resulted  from  such  inquiry. 

Westcott  testified  before  the  referee  that  he  did  not  know 
the  contract  between  Acer  and  Curtiss  was  in  writing ;  that  he 
supposed  it  was  verbal,  and  that  he  also  supposed  Acer  had 
been  paid  in  full.  If  he  relied  on  his  suppositions  in  respect 
to  these  particulars,  instead  of  making  such  reasonable  inquiry 
as  was  in  his  power,  he  did  so  at  his  peril.  He  was  not  misled 
by  the  recitals  in  the  deed.  The  deed  asserts  nothing  contrary 
to  the  fact  that  the  purchase  money  from  Curtiss  to  Acer  was 
unpaid,  and  that  Acer  was  entitled  to  a  mortgage  on  the 
property  to  secure  its  payment. 

The  doctrine,  tliat  a  purchaser  is  presumed  to  have  knowl- 
edge of  every  fact  to  which  he  is  led  by  a  deed,  forming  a  link 
in  the  chain  of  his  title,  is  none  the  less  applicable  to  the  con- 
tract between  Acer  and  Curtiss,  because  such  contract  trans- 
ferred a  purely  equitable  interest  in  the  land,  and  not  a  legal 
title.  The  equity  of  Acer,  as  has  been  said,  was  a  right  to  a 
conveyance,  wliich  would  vest  in  him  the  entire  estate,  legal 
and  equitable.  While  that  right  resided  in  him,  the  legal 
title  outstanding  was  a  mere  shell.  Westcott's  mortgage 
would  have  been  of  but  little  comparative  value  as  a  security,  if 
such  equity  had  not  been  subjected  to  its  lien.  The  case  iS; 
therefore,  fully  within  the  reason  of  the  rule  above  stated,  and 
Westcott  is  presumed  to  have  looked  at  the  contract  from 
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Acer,  becanse  it  was  essential  to  the  validity  of  his  mortgage, 
or  rather  to  its  sufficiency  for  the  pnipose  for  which  it  was 
executed. 

Westcott  being  cliar^eable  with  notice,  his  entire  mortgage 
should  be  postponed  to  Acer's  equity. 

It  is  insisted  on  his  part,  however,  that  in  any  event,  he 
should  be  preferred  to  the  extent  of  the  $550,  advanced  by 
him  to  Curtiss,  and  by  the  latter  paid  to  Mrs.  Brown.  That 
position  cannot  be  maintained,  unless  Westcott  is  entitled  to 
be  subrogated  to  the  right  of  Mrs.  Brown,  to  have  sudi  som 
recovered  by  a  first  mortgage.  No  such  right  of  subrogation 
exists.  Westcott  did  not  deal  with  Mrs.  Brown.  He  lent  the 
money  to  Curtiss  for  the  purpose  of  enabling  him  to  pay  Mrs. 
Brown,  and  procure  a  deed,  and  upon  the  express  agreement, 
that  Curtiss  should  execute  a  mortgage  for  his  security.  Cur- 
tiss  paid,  and  extinguiahed  the  $550  claim.  None  of  the  par- 
ties  intended  that  the  claim  should  be  transferred  or  kept 
alive.  It  being  extinguished,  Acer's  equity  is  the  first  lien 
remaining.     The  judgment  should  be  alBrmed  with  costo. 

Judgment  affirmed. 


David  Williams,  Appellant,  v.  John  J.  BriNKE,  Respondent. 
(Genebal  Terh,  Seventh  Dibtbict,  Seftember,  1869.) 

Section  64  of  the  Code,  pennits  a  connter-claim  in  a  Justices'  Conrtf  of  the 
same  nature,  as  the  counter-claim  allowed  in  actions  in  this  court 

And  a  defendant  may  recover  upon  a  counter-claim  in  that  court,  to  an 
amount  not  exceeding  $200,  over  and  beyond  eztlngaishing  the  plain- 
tiff's claim. 

The  facts  are  stated  in  the  opinion  of  the  conrt. 

6r.  W,  Rcuwaon  and  C.  S.  BaJceVy  for  the  appellants,  cited 
2  E.  S.,  234,  §50;  2  E.  S.,  234,  235;  2  E.  D.  Smith,  317; 
87  How.,  299. 

J.  A,  StvUy  for  the  respondent. 

Present — ^E.  D.  Smpth,  Johnson  and  J.  0.  Smith,  JJ. 


'iri^ 
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Bj  the  Court — James  C.  Sioth,  J.  Appeal  from  a  judg- 
ment of  the  Monroe  County  Court  in  favor  of  the  defendant, 
on  a  verdict  rendered  in  that  court,  upon  appeal  from  a 
justice's  judgment  in  favor  of  the  plaintifil 

In  the  Justice's  Court,  the  plaintiff  declared  on  a  promis 
sory  note,  whichj  as  appears  from  the  evidence,  was  given  to 
him  by  the  defendant  for  the  rent  of  a  fstrm.  .  The  defendant, 
in  his  answer,  denied  the  complaint,  and  also  alleged,  separ* 
ately,  that  he  was  induced  to  enter  into  the  lease,  and  to  give 
the  note  in  suit  by  false  and  fraudulent  representations  made 
by  the  plaintiff;  and  he  ^^  consequently  claimed  affirmative 
jo  Jgment  in  his  favor  against  the  plaintiff,  by  way  of 
CO  anter-claim,  to  the  amount  of  $200." 

The  plaintiff  recovered  a  judgment  before  the  justice  for 
$106  damages  and  costs.  On  appeal  to  the  County  Court 
the  case  was  tried  before  a  jury,  and  the  defendant  recovered 
a  judgment  for  $200  damages,  besides  costs. 

It  is  now  claimed  by  the  counsel  for  the  plaintiff,  that  in 
rendering  such  judgment,  the  County  Court  exceeded  its 
jurisdiction.  The  argument  submitted  is,  that  the  County 
Court,  having  only  an  appellate  jurisdiction  in  the  case,  could 
render  no  other,  or  different  judgment,  than  might  have  been 
rendered  in  the  Justice's  Court ;  that  the  only  case  in  which 
an  affirmative  judgment  for  damages  can  be  recovered  by  a 
defendant  against  a  plaintiff  in  a  Justice's  Court,  is  where  he 
establishes  a  set-off,  which  is  greater  than  the  claim  estab- 
lished by  the  plaintiff,  m  which  case  he  may  have  judgment 
in  his  favor,  after  extinguishing  the  plaintiff's  demand,  to  an 
amount  not  exceeding  $100 ;  and  that  the  counter-claim  of 
the  defendant  in  this  case  does  not  consist  of  matter  that 
can  constitute  a  set-off. 

The  argument  above  stated  is  erroneous  in  assuming  that 
the  right  of  a  defendant  to  recover  damages  in  a  Justice's 
Court,  is  limited  to  the  case  of  a  strict  set-off.  He  may  set 
up  a  counterclaim  in  a  proper  case,  and  if  he  establishes  it, 
may  recover  on  it.  The  right  to  set  up  a  counter-claim 
is  expressly  given  by  §  64r    of  the  Code  as  amended  in 

Lansing — ^Vol.  L  26 
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1867.  The  legislature,  in  adopting  that  amendment,  are 
presumed  to  have  employed  the  term  "counter-claim,"  in 
view  of  the  definition  ^ven  to  it  in  section  150  of  the  Code, 
which  was  then  in  force,  and  is  in  pari  mcUeria.  Within 
that  definition,  the  cause  of  action  interposed  by  the  defend 
ant  in  the  present  case  is  clearly  embraced. 

As  the  defendant  had  the  right  to  set  up  the  counter^lain^ 
in  the  Justice's  Court,  he  had  also  a  right  to  recover  on  it  ii 
that  court,  to  an  amount  not  exceeding  $200,  provided,  he 
established  it  to  that  amount,  over  and  beyond  extinguishing 
the  plaintiff's  claim.  In  respect  to  so  much  of  the  defend- 
ant's counter-claim  as  remained  after  the  plaintiff's  claim  was 
extinguished,  the  defendant  was  the  actor,  and  the  action  is 
to  be  regarded  as  if  it  had  arisen  thereon.  As  such  portion 
of  the  defendant's  claim  did  not  exceed  $200,  the  justice  had 
jurisdiction  to  try  it,  and  to  render  judgment  in  favor  of  the 
defendant  for  that  amount.  Since,  therefore,  the  judgment 
which  the  defendant  recovered  in  the  County  Court,  was  one 
wliich  the  justice  had  jurisdiction  to  render,  the  question 
whether  the  County  Court,  on  appeal,  can  render  a  judgment 
exceeding  in  amount  the  jurisdictional  limit  set  upon  Justici^' 
Courts,  does  not  arise,  and  need  not  be  considered.  The 
questions  of  evidence  presented  by  the  exceptions  require  no 
comment.  The  judgment  of  the  County  Court  should  be 
affirmed. 

Judgment  affirmed. 


The  People  on  the  relation  of  John  McConville,  Res- 
pondent, V.  IsAAo  Hills,  Appellant. 

(General  Term,  Seventh  Dibteict,  June,  1869.) 

An  action  in  the  nature  ofAqtto  warranto  (Code  §  432)  does  not  lie  againit 
the  secretary  and  treasurer  of  a  railroad  company,  holding  his  office  as  a 
mere  servant  thereof,  and  at  the  will  of  its  directors. 

What  constitutes  an  office,  within  ihe  meaning  of  the  statute  (2  R.  8.,  581 
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Code,  §  482),  extending  this  remedy,  must  still  be  determined  by  the  gen* 
eral  rules  of  the  common  law. 

The  directors  of  a  railroad  company  are  authorized,  but  not  imperatively 
required,  by  the  general  railroad  act  (Laws  1860,  chap.  140,  §  0),  to  appohit 
a  secretary  and  treasurer. 

The  right  of  de  facio  directors  of  a  corporation,  to  act  ad  directors,  can- 
not be  questioned  collaterally  in  an  action,  to  tiy  the  title  of  their 
appointee,  to  his  office.    Per  J.  C.  Smith,  J. 

The  statute  (Laws  1850,  chap.  880,  §  290,  amended  1807,  p.  02)  giymg  power 
to  the  city  of  Rochester,  as  the  owner  of  stock  of  the  Rochester  and  Genesee 
Valley  Railroad  Company,  to  appoint,  through  its  common  council,  a 
portion  of  the  board  of  directors  of  said  company,  does  not  authorize  the 
election  of  any  person  to  such  board  who  is  not  a  stockholder  in  his  own 
right,  and  qualified  under  §  6  of  the  general  railroad  act    Id. 

» 
This  was  an  appeal  by  the  defendant  from  a  judgment 

after  trial  by  the  court. 

The  complaint  prayed  judgment  that  the  defendant  had 
usurped,  and  unlawftdly  held  and  exercised  the  office  of 
secretary  and  treasurer  of  the  Rochester  and  Genesee  Valley 
Kailroad  Company,  and  the  rights  and  franchises  appertain- 
ing thereto,  since  the  22d  August,  1867,  and  continued  to 
hold  and  exercise  the  same,  unlawfully,  and  for  his  removal 
therefrom,  and  that  the  relator  should  be  declared  to  be 
entitled  to  the  office,  &c.,  since  said  22d  August,  1867. 

The  Rochester  and  Genesee  Valley  Railroad  Company  was 
organized  under  the  general  railroad  act  of  1850.  Its 
articles  of  association  were  filed  June  10,  1851,  and  provided 
for  thirteen  directors. 

The  by-laws  of  the  corporation  provided  that :  "  The 
officers  of  the  company,  to  be  appointed  by  the  board  of 
directors,  shall  consist  of  a  president  and  vice-president, 
treasurer,  secretary  and  superintendent,  with  such  number 
of  engineers  and  other  subordinate  officers  and  agents  as  the 
directors  shall  from  time  to  time  think  proper  to  appoint ;" 
also,  that  the  president  and  vice-president  should  be  annually 
appointed,  and  that  "  all  other  officers  or  agents  of  the 
company,  shall  hold  their  respective  places  during  the 
pleasure  of  the  board  of  directors." 

There  were  9,755  shares,  of  $100  each,  of  the  capital  stock 
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of  the  company  subscribed  for,  and  certificates  had  been 
issued  ibr  5^552.  shares  of.  full  paid  up  sto^ 

The  city  of  Rochester  was  th«  owner  of  $300,000  of  the 
paid  up  stock,  for  which  it  had  subscribed,  pursuant  to 
authority,  given  under  chap.  389,  p.  757,  Laws  1851,  §  285,  &c. ; 
and  by  the  action  of  the  company  in  accepting  such  subscrip- 
tion, was  entitled  (§  290)  to  nominate  and  appoint  one  director 
of  said  company  for  every  seventy-five  thousand  dollars  of 
said  stock,  which  right  it  exercised  until  the  annual  election 
of  the  company  in  1865. 

An  act  was  passed  March  9,  1S67  (L&ws  1867,  chap. 59, 
p.  92),  amending  the  act  of  1851,  aud  giving  the  common 
council  of  the  city,  power  to  appoint  one  director  for  every 
$42,8554  of  its  stock,  i.  e.^  seven  directors  instead  of  four. 

On  the  13th  June,  1867,  the  common  council  of  the 
city,  elected  seven  directors  of  the  company  for  the  year 
ensuing,  three  of  whom  were  not  stockholders,  nor  qualified 
to  vote  for  directors,  in  the  company,  but  who  were  citizens 
of  Rochester,  and  tax-payers  therein  ;  and  on  the  sameday 
a  regular  annual  meeting  of  the  stockholders'of  the  company 
was  held,  whereat  nine  other  persons  were  chosen  as  directors 
for  the  same  time. 

On  the  22d  August,  1867,  the  seven  persons  elected  by  the 
common  coxmcil  as  directors  met  in  due  form,  and  organized 
as  a  board  of  directors,  and  appointed  the  relator,  secretary 
and  treasurer,  in  place  of  the  defendant,  who  had  been 
appointed  to  that  offic6  on  the  12th  of  June,  1862;  and  upon 
this  removal  and  appointment  the  relator  based  his  claim  to 
the  judgment  asked  by  him. 

Theodore  Baoon^  for  the  appellant. 

W.  F.  Cogswellj  for  the  respond^uts. 

Present — ^E.  D.  Smith,  Johnson  and  J.  0.  Smtth,  J  J. 

By  the  Court — James  C.  Smtth,  J.  This  is  an  action  in 
the  nature  of  quo  wc^rra/ntOj  to  oust  the  defendant  from  the 
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offioeB  of  secretary  and  treasurer  of  the  Rochester  and 
Genesee  Valley  Railroad  Company,  a  corporation  organized 
under  the  provisions  of  the  general  railroad  act,  passed  by  the 
legislature  of  this  State  in  1850  (ch.  140). 

The  cause  was  tried  at  the  Monroe  circuit  in  April,  1868, 
without  a  jury,  and  a  judgment  was  ordered  j>ro  forma,  in 
favor  of  the  plaintiffs. 

Upon  a  careful  examination  of  the  case,  after  argument  by 
counsel,  on  appeal,  I  am  satisfied  the  judgment  cannot  be 
sustained. 

We  regard  the  constitutional  question  raised  by  the  appel- 
lant's counsel  as  virtually  decided  by  this  court  on  a  former 
occasion  (46  Barb.,  340),  and  therefore  do  not  consider  it. 

But  there  are  other  points  in  the  case  fatal  to  the  plaintiff's 
claim. 

The  "  offices "  in  dispute  are  not  offices  for  which  this 
action  will  lie,  for  the  reason  that  the  secretary  and  treasurer 
are  mere  servants  or  agents  of  the  company  holding  at  the 
will  and  pleasure  of  the  directors. 

The  act  under  which  the  company  was  organized,  provides 
that  "  the  directors  shall  appoint  one  of  their  number  presi- 
dent ;  they  may  also  appoint  a  treasurer  and  secretary,  and 
such  other  officers  and  agents  as  shall  be  prescribed  by  the 
laws"  (§  6). 

The  provision  does  not  make  it  the  imperative  duty  of  the 
directors  to  appoint  a  secretary  or  treasurer ;  they  may  them- 
selves, if  they  prefer,  perform  by  committee,  or  otherwise, 
the  duties  usually  devolving  on  those  officers ;  and  the  secre- 
tary and  treasurer,  when  appointed,  are  removable  at  any 
time  at  the  pleasure  of  the  directors,  or  at  least  for  cause 
satisfactory  to  them. 

The  only  effect  of  a  judgment  against  the  defendant  would 
be  his  removal  from  office ;  but  such  a  judgment  would  be 
nugatory,  for  the  directors  might  immediately  reinstate  him. 
(Commonwealth  v.  Dea/rhom,  15  Mass.  125 ;  The  Kmg  v. 
Corp.  of  the  Bedford  Levd,  6  East.,  356.) 
.  In  England,  the  rule .  has  been  laid  down,  that  quo  wa/r 


206 


CASES  IN  THE  SUPREME  COURT 


[Jane, 


The  People  v.  Hills. 


rcmto  will  lie  for  usurping  any  office,  provided  the  office  be 
of  a  public  nature ;  and  a  substantive  office,  not  merely  the 
function  or  employment  of  a  deputy  or  servant,  held  at  the 
will  or  pleasure  of  another,  in  which  latter  case,  the  informa- 
tion will  not  properly  lie.  {DarUy  v.  The  Queen^  12  CI.  & 
Fin.  520, 541 ;  The  Qv^en  v.  Fox,  8  EU.  &  BL ;  92  E.  C.  L. 
R.,  939 ;  The  King  v.  Jtistices  of  Herfordshvre,  1  Chitty,  700 ; 
18  E.  C.  L.  R.,  206) 

Our  statute  (2  R.  S.,  581,  §  28 ;  Code,  §  432),  has  extended 
the  remedy  to  any  public  office,  civil  or  military,  or  any  fran 
chise  within  this  State,  or  any  office  in  a  corporation  created  by 
the  authority  of  this  State ;  but  the  question,  what  constitutes 
an  "  office  "  within  the  meaning  of  the  rule  laid  down  by  the 
cases  above  cited,  is  not  affected  by  the  statute. 

The  respondent's  counsel  argues,  that  the  action  can  be 
maintained,  as  it  necessarily  involves  the  validity  of  the 
election  of  the  directors  constituting  the  board  of  directors,  by 
whom  the  respective  claimants  were  appointed.  But  the 
action  is  not  brought  to  oust  the  directors  who  appointed  the 
defendant ;  they  are  not  parties  to  the  suit ;  they  will  not  be 
bound  by  the  judgment  rendered  in  it ;  and,  as  has  been  said, 
if  the  defendant  should  be  removed  by  the  judgment,  they 
could  reinstate  him.  I  apprehend,  the  title  y)f  the  directors, 
by  whom  the  defendant  was  chosen  (who  were  at  least  direc- 
tors de  fa<ito\  cannot  be  inquired  into,  collaterally,  in  this 
action.  {Symmers  v.  The  Kmg,  Cowp.,  489,  per  Lord  Mans- 
field, p.  507 ;  The  King  v.  Mein,  3  T.  R.,  596 ;  The  King 
V.  Hughes,  4  Barn.  &  Cr.,  368 ;  10  E.  C.  L.  R.,  358 ;  Peojie 
V.  St&vens,  5  Hill,  616,  per  Bronson,  J.,  629,  630.)  It  can 
only  be  attacked  directly  in  an  action  for  that  purpose. 

But  if  it  were  competent,  in  the  present  action,  to  inquire 
into  the  validity  of  the  title  of  the  directors  constituting  the 
board  of  directors,  by  whom  the  respective  claimants  were 
appointed,  it  would  be  found  that  four  of  the  seven,  by  whom 
the  defendant  was  removed,  and  the  relator  was  appointed, 
were  ineligible  at  the  time  of  their  election,  by  reason  of  the 
fact  that  they  were  not  then  stockholders  of  the  company. 
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The  general  act  provides,  that  no  person  shall  be  a  director 
of  a  corporation  formed  under  its  provisions  unless  he  shall 
be  a  stockholder,  owning  stock  absolutely  in  his  own  right, 
and  qualified  to  vote  for  directors  at  the  election  at  which  he 
shall  be  chosen  (§  5).  The  counsel  for  the  relator  insists,  that 
this  provision  has  been  repealed  by  subsequent  acts,  enabling 
the  city  of  Rochester  to  become  a  stockholder,  and  to  elect  a  cer- 
tain number  of  the  directors.  (Laws  1851,  chap.  389,  §§  286, 
290 ;  Laws  1867,  vol.  1,  p.  92,  chap.  59.) 

That  construction  cannot  be  upheld.  The  acts  of  1851  and 
1867,  contain  no  express  repealing  words ;  they  do  not  men- 
ti  n  the  provision  of  the  act  of  1850,  claimed  to  be  repealed, 
or  refer  to  it  in  any  way ;  and  they  are  not  contrary  to  it. 
B<»th  acts  are  merely  affirmative,  and  may  stand  together. 

The  policy  of  the  requirement,  that  none  but  stockholders 
shall  be  eligible  to  the  office  of  directors,  is  obvious,  as  well 
ID  the  case  of  the  directors  chosen  by  the  city,  as  of  those 
elected  by  the  stockholders  at  large.  It  is,  that  each  member 
of  the  board  of  directors  shall  have  a  direct  pecuniary  inter- 
est in  the  welfere  of  the  road.  Under  the  act  of  1867,  the 
city  may  chose  a  majority  of  the  board.  There  is  nothing  in 
the  language  of  the  act  to  warrant  the  implication,  that  the 
legislature  intended  that  persons,  not  stockholders,  should 
control  the  affairs  of  the  corporation,  or  that  all  the  directors 
should  not  be  subject  to  one  and  the  same  rule  of  eligibility. 

These  views  lead  to  a  leversal  of  the  judgment. 

Judgment  reversed. 


Charles  H.  Gage,  survivor  of  John  H.  Gage  and  Ohablbs 
H.  Gaoe,  Respondents,  v.  Sampson  Jaqueth,  Appellant. 

(GBmsRAL  Tbbic,  Fdth  DimaoT,  Ootobbb,  1869.) 

A  writing,  which  is,  in  form,  a  bill  of  lading,  but  signed  only  by  the  con- 
signor, is  not  a  bill  of  lading. 
In  an  action  brought  against  a  cairier  by  a  consignee  to  recover  damagei 
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for  injiuy  to  goods,  while  in  trandtu^  the  plamtiff  gave  in  eyidence  a 
writing  in  the  usual  form  of  a  bill  of  lading,  signed  by  the  Consignor 
only,  by  which  it  appeared  that  the  defendant  had  received  the  goods  for 
transportation,  subject  to  the  ordinary  liabilities  of  a  common  carrier. — 
Heldf  defendant  might  show  in  defence  a  contract  to  cany,  subject  to  the 
owner's  risk. 

Irrespective  of  the  statute  of  frauds,  a  party  who  has  not  signed  a  written 
agreement,  is  not  bound  by  it. 

The  remarks  in  WarraU  V.  Munn  (1  Seld.,  229),  to  the  contrary,  disapproved. 

A  written  instrument,  adopted  by  parties  as  containing  a  contract  between 
them,  but  not  mutually  signed,  is  not  conclusive  evidence  of  sudi 
contract 

Appeal  from  a  jadgment  upon  a  verdict  for  plaintiff,  on  a 
retrial  before  the  County  Court  of  Onondaga  county. 

The  action  was  brought  to  recover  for  damage  to  sugan^ 
which  the  defendant  had  undertaken  to  transport  and  deliver 
to  the  consignee. 

Plaintiff  proved  the  delivery  of  a  cargo  of  sugar  to  the 
defendant's  agents  on  the  21st  May,  1868,  for  transportation 
to  Syracuse  by  canal,  and  also  the  delivery  of  the  following 
writing  to  the  defendant's  captain  : 

"New  YoBK,  May  21*^,  1868. 
"  Shipped  by  C.  H.  Gage  &  Co.,  on  board  boat  Fannie 
Jaqueth,  of  Liverpool,  Capt.  J.  W.  Peiton,  the  following  goods, 
in  apparent  good  order,  viz.:    (Description  of  goods.) 

"  On  safe  delivery  of  all  the  above,  as  consigned,  Messrs. 
J.  H.  Gage  &  Co.,  pay  captain  one  dollar  per  ton,  less  seventy- 
seven  48-100  dollars,  advanced  to  the  captain. 

"  C.  H.  GAGE  &  Co." 

The  sum  of  seventy-seven  48-100  dollars  was  credited  on 
the  bill  in  part  payment  of  the  freight. 

Plaintiff  also  proved  damage  to  the  sugar  on  account  of 
defects  in  the  defendant's  boat. 

The  remaining  facts  are  stated  in  the  following  opinion : 

J.  A.  ClarJcy  for  the  appellant. 
.  a,  H.  Gardner^  for  the  respondent. 

Present — ^Baoon,  Fosteb,  Mullin  and  Morgan,  J.T. 
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By  the  Court — ^Mullin,  J.  It  appears  by  the  case  that 
there  was  a  firm  by  name  J.  H.  Gage  &  Co.  at  Syracuse, 
and  a  firm  by  the  name  of  C.  H.  Grage  &  Co.,  at  New  York. 
The  former  firm  was  composed  of  C.  H.  Gage  and  J.  H. 
Gage.    Who  compose  the  latter  firm  does  not  appear. 

The  former  firm  was  dissolved  on  the  19th  May,  1868,  by 
the  death  of  J.  H.  Gage. 

On  the  21st  the  contract  between  the  parties  for  the  car- 
riage of  the  sugar  mentioned  in  the  contract  was  made  and 
the  sugar  delivered  to  the  defendant  to  be  carried  to  Syracuse. 

A  contract  with  the  firm  of  J.  H.  Gage  &  Co.,  could  not 
then  be  made ;  but  must  have  been  made  with  the  survivor, 
C.  H.  Gage.    He  alone  could  sne  npon  it. 

J.  H.  Gage  &  Co.  being  the  consignees  of  the  sugar  are  to 
be  deemed  owners,  and  entitled  to  sue  for  loss  of,  or  injury  to 
it,  by  the  carrier. 

C.  H.  Gage,  being  survivor  of  the  firm  was  entitled  to 
receive  the  sugar,  and  to  sue  the  carrier  if  not  delivered  in 
good  order.  Adding  the  word  survivor  does  not  impair  his 
right;  it  is  a  mere  desoriptio persancB. 

If  I  am  right  in  the  foregoing  views  of  the  relations  of  the 
parties,  it  is  wholly  imipaterial  who  composed  the  firm  of  C. 
H.  Gage  &  Co.  They  are  the  consignors  merely.  And  as  a 
firm,  so  far  as  we  know,  without  interest  in  the  sugar. 

The  objection  to  the  plaintifiTs  right  to  recover  because  of 
any  defect  of  the  parties  was  properly  overruled. 

The  action  being  for  the  injury  to  the  property  while  in 
the  possession  of  the  carrier,  the  price  at  which  the  property 
was  to  be  carried  was  a  matter  wholly  immaterial  to  that 
issue. 

If,  by  the  contract  between  the  consignor  and  carrier  the 
goods  were  to  be  at  the  risk  of  the  owner,  that  was  a  matter 
of  defence,  and  proof  of  it  devolves  on  the  defendant. 

The  plaintiff,  however,  put  ;n  evidence  what  he  claimed 
to  be  the  contract  under  which  the  goods  were  carried ; 
and  by  it  the  carrier  received  the  property  subject  to  the 
ordinary  liability  devolving  on   common  irriers;  one  of 
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which  is,  responsibility  for  injuries  to  the  property,  not  result- 
ing from  inevitable  accident  or  the  public  enemy. 

The  defendant,  by  way  of  defence,  offered  to  prove  by 
parol,  that  by  the  agreement  between  him  and  the  consignorSy 
the  goods  were  to  be  carried  at  the  risk  of  the  owner;  and, 
as  a  consignor,  lie  was  not  liable  for  such  injury. 

The  evidence  was  rejected  on  the  ground  that  it  contra- 
dicted or  varied  the  written  contract  put  in  evidence  by  the 
plaintiff,  and  which  was  taken  to  be  the  contract  under  which 
the  goods  were  carried. 

That  contract  was  in  writing  and  in  form  a  bill  of  lading ; 
but  it  was  signed  by  the  consignors  only,,  and  not  by  the 
captain  of  the  vessel  on  which  the  sugar  was  laden,  nor 
by  any  other  person  on  the  part  of  the  defendant. 

The  contract  was  not  a  bill  of  lading,  as  it  was  not  signed 
by  the  captain  or  the  defendant.  {Dows  v.  Greene^  24  N.  T., 
638,  and  cases  cited.) 

But  it  was  competent  for  the  parties  to  enter  into  an  agree- 
ment not  in  form  a  bill  of  lading;  and  such  contract,  if 
proved,  will  bind  the  parties  as  effectually  as  a  bill  of  lading. 

The  question  then  is,  was  tha  defendant  bound  by  the 
writing,  as  being  the  contract  under  which  the  sugar  was 
carried! 

It  will  be  borne  in  mind  that  it  is  not  signed  by  the 
defendant,  nor  by  any  one  representing  him.  The  captain 
received  the  paper,  carried  it  with  the  goods  to  Syracuse, 
and  there  delivered  it  to  the  consignees. 

As  a  general  proposition,  no  person  is  bound  by  a  written 
agreement  who  has  not  signed  it.  (  Wood  v.  JSdioardSj  19 
J.  R.,  205 ;  Tovmsend  v.  Coming^  23  W.,  435 ;  Tucker  v. 
Woods,  12  J.  R.,  190.) 

The  question  as  to  what  constitutes  a  contract,  minute, 
or  memorandum  of  a  contract,  has  frequently  arisen  in  Eng- 
land under  the  stamp  acts.  The  courts  have  generally 
leaned  to  give  full  effect  to  those  acts,  by  bringing  within 
their  operations  all  instruments  which  could  by  reasonable 
intendment  be  held  to  be  reached  by  them. 
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In  Doe  V.  Ped^ph  (19  E.  C.  L.,  402),  it  appeared  that  in  an 
agreement  for  the  letting  of  certain  houses,  which  was  put  in 
writing  by  the  lessee's  agent,  but  was  not  signed  by  either, 
both  parties  signed  a  writing  on  the  back  of  the  draft,  in 
the  following  words :  "  We  approve  of  the  within  draft." 
It  was  objected  to  the  introduction  of  this  paper,  that  it  was 
not  stamped. 

The  court,  however,  held  that  it  was  not  a  contract,  minute, 
or  memorandum  of  a  contract,  and  hence  need  not  be  stamped. 
It  was  a  mere  statement  of  what  they  intended  to  agree  to. 

It  was  held  in  The  King  v.  Inhabitants  of  Leicester  (2  A. 
&  E.,  212),  that  a  writing  drawn  by  lessor's  agent  and  signed 
by  the  unauthonzed  agent  of  the  lessee,  containing  the  terms 
of  the  letting,  but  not  signed  by  the  lessor,  was  not  a  lease, 
nor  an  agreement  for  a  lease ;  and  hence  the  pauper,  who  was 
named  as  lessee,  did  not  gain  settlement  by  occupancy  under 
such  agreement. 

See,  also,  Vaugkton  v.  Brine  (39  E.  C.  L.,  484) ;  Chadwick 
V.  Cla/rke  (50  E.  C.  L.,  699) ;  DraM  v.  Brmmi  (10  E.  C.  L., 
211) ;  Doe  v.  C(i^rtwright{5  E.  0.  L.,  306) ;  HawJdnsY.  Warre 
(5  D.  &  R.  512) ;  Parker  v.  Dvbois  (1  M.  &  W.,  30) ; 
Wilson  V.  Bowie  (12  E.  C.  L.,  18) ;  Stevens  v.  Pirmey  (4  E.  C. 
L.,  167). 

There  is  a  class  of  cases,  in  which  it  has  been  held  that 
a  party  who  does  not  sign  a  contract  may  enforce  it,  and 
may  be  made  liable  upon  it  at  law  as  well  as  in  equity. 
(BaJla/rd  v.  Walker^  3  John.  Cases,  60 ;  Boget  v.  MefriU^ 
2  Caines,  117;  Oale  v.  Nixon^  6  Cow.,  445;  WorraU  v. 
Munn,  1  Seld.,  229,  and  cases  cited  by  Paige,  J.) 

The  cases  cited,  and  aU  others  belonging  to  the  same  class, 
are  cases  within  the  statute  of  frauds,  as  they  arise  on  contracts 
for  the  sale  of  lands  or  goods. 

It  was  competent  for  the  legislature  to  prescribe  a  mode  of 
executing  contracts  which  would  bind  all  parties  to  them, 
although  part  only  should  sign  them ;  and  this  is  precisely 
what  courts  hold  the  legislature  has  done,  in  the  enactment 
of  the  statute  of  frauds. 
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The  contract  before  us,  is  not  within  the  statute,  and  the 
consequences  resulting  from  an  omission  of  the  defendant  to 
sign  it  are  not  removed  by  the  statute. 

I  have  been  unable  to  find  a  case  in  which  it  has  been 
held,  that  a  party  named  in  a  written  agreement  was  liable 
upon  it  when  he  had  not  signed  it.  Paige,  J.,  in  WorrcM  v. 
Murm,  supray  says :  This  principle  (that  a  party  not  signing 
a  contract. executed  in  conformity  to  the  statute  of  frauds, 
was  liable  upon  it  if  he  accepted  and  acted  upon  it),  was 
applied  to  contracts  not  within  the  statute  in  Bandall  t. 
Van  Vechten  (19  J.  R.,  60) ;  Bcmk  of  Columbia  v,  PaMer- 
sm  (7  Cranch,  299) ;  and  in  White  v.  Cuyler  (6  Term  R.,  176). 
I  do  not  so  understand  the  cases. 

In  Ha/ndaU  v.  Va/n,  VeolUen,  the  defendants  were  a  com- 
mittee of  the  common  council  of  Albany,  authorized  to 
employ  a  surveyor,  and  to  (jause  to  be  made  a  survey  of  said 
city,  with  maps,  &c.  The  committee  entered  into  an  agree- 
ment with  the  plaintiff  in  their  individual  names,  and  sealed 
with  their  respective  seals,  as  party  of  the  first  part  for  the 
performance  of  said  work.  The  plaintiff  sued.  The  defence 
was,  that  the  work  was  done  for  the  city.  The  court  held 
defendants  not  liable  ;  that  the  contract  was  so  executed,  as 
to  give  an  action  against  the  city,  and  if  not,  defendants 
were  liable.  The  contract  being  neither  signed  nor  sealed  by 
the  corporation,  it  was  not  liable  in  covenant ;  but  as  the 
defendants  were  authorized  to  bind  the  dty,  their  signatures 
bound  it,  but  the  contract  was  a  parol  contract  merely,  not  a 
covenant. 

The  Bank  of  CdumMa  v.  Patterson^  was  in  all  respects 
similar  to  the  former,  and  the  ruling  was  the  same. 

In  White  V.  Ouyler  the  action  was  assumpsit  for  the  pass- 
age money  of  the  plaintiff  from  Barbadoes  to  England ;  the 
defendant's  wife  entered  into  an  agreement  to  employ  plain- 
tiff to  accompany  her  to  Barbadoes;  and  if  she  dismissed 
plaintiff,  to  pay  her  passage  home.  Mrs.  C.  was  not  authori- 
zed to  execute  agreement  for  her  husband  under  seal.  It  was 
held  that  assimipsit  would  lie. 
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In  this  caso,  Mrs.  C.  was  the  agent  of  her  husband,  and 
as  such,  capable  of  making  the  contract  with  the  plaintiff, 
but  could  not  bind  him  by  a  seal.  As  in  the  other  cases  referred 
to,  assumpsit  lay  upon  the  agreement;  but  not  covenant. 
See,  also,  Hamford  v.  McNavr  (9  Wend.,  54.) 

When  the  parties  to  an  agreement  have  caused  it  to  be 
reduced  to  writing,  and  hence  recognize  it  as  containing  the 
terms  finally  agreed  upon  between  them,  but  have  not  signed 
it,  there  are  very  good  reasons  for  reAismg  other  evidence  of 
the  contract. 

But  if  the  mere  verbal  assent  of  the  parties  to  the  correct- 
ness of  the  writing,  is  to  obviate  the  necessity  of  signing  in 
one  case,  or  class  of  cases,  it  must  in  all ;  and  thus  the  written 
contract  would  be  practically  dispensed  with. 

It  would  not  be  claimed  that  if  an  unsigned  note  was 
delivered  by  a  person,  who  should  be  maker,  to  the  payee, 
accompanied  with  the  declaration  that  it  contained  his 
promise  which  he  would  perform  according  to  its  terms, 
it  would  become  thereby  a  promissory  note,  and  that  it 
could  be  enforced  as  such. 

Such  a  paper  is,  however,  s6me  evidence  of  indebtedness 
and  may  be  used  for  that  purpose.  But  it  is  of  no  more 
force  than  a  mere  verbal  promise  would  be.  It  is  evidence 
liable  to  be  rebutted  by  the  parties  sought  to  be  charged. 

It  is  only  when  the  contract  is  completed  by  the  signing  of 
the  parties  that  it  becomes  the  evidence,  and  the  best  evi- 
dence of  the  agreement  of  the  parties.  Until  then,  it  is  of  no 
greater  force  than  the  evidence  of  a  witness. 

When  a  jury  is  satisfied  that  an  unsigned  writing  has  been 
adopted  by  the  parties,  containing  the  terms  of  the  agree- 
ment, evidence  of  witnesses  varying  or  contradicting  the 
writing  will  be  received  and  acted  upon  with  great  caution ; 
but  such  evidence  is  competent. 

If  these  views  are  correct  the  evidence  offered  by  the 
defendant  should  have  been  received. 

The  judgment  of  the  County'  Court  should  be  reversed 
md  a  new  trial  ordered  in  that  court. 
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All  the  judges  concurring,  judgment  is  reversed  and  new 
trial  ordered  in  County  Court. 
Ordered  accordingly. 


Alexander  Coplet  and  Edwin  J.  Hablow,  Respondents,  v. 

Michael  O'Neil,  Appellant. 

(General  Term,  Fifth  District,  October,  1809.) 

The  defendant,  owning  and  occupying  a  house  and  lot,  conveyed  the  same 
to  his  infant  daughter,  who  re«ded  with  him  as  a  member  of  his  family 
and  the  house  being  destroyed  by  fire,  employed  the  plaintiffs  to  build 
him  a  dwelling,  upon  the  old  foundation ;  the  plaintifb  performed  the 
work,  and  filing  the  required  notice  (Laws  1854,  p.  1080,  chap.  204^ 
extended  Laws  1858,  p.  824,  chap.  204),  claimed  a  mechanic's  lien,  for  the 
value  of  the  labor  and  materials ;  defendant  took  possession  of  the  new 
house,  and  continued  to  reside  there  with  his  said  family.  In  an  action 
under  the  statute  for  judgment,  as  upon  a  mechanic's  lien, — Eisld,  the 
defendant  had  no  interest  in  the  house  erected,  other  than  as  guardian 
of  his  daughter,  and  the  plaintiff  had  obtained  no  lien  thereon. 

Section  20,  2  R.  S.,  153,  by  which  a  guardian  is  authorized  to  sustain  and 
keep  up  the  houses,  &c.,  of  his  ward,  does  not  include  rebuUding. 

Held,  further,  defendant  could  not,  by  contract  with  himself  as  guardian, 
become  a  tenant  of  the  property. 

Nor  could  he  give  to  himself  a  license  to  erect  and  remove  the  building. 

And  it  seems,  when  a  guardian  erects  a  building,  especially  a  dwelling,  on 
the  ward's  land,  it  becomes  a  permanent  annexation,  however  attached 
to  thesoiL 

Appeal  from  a  judgment  eotered  in  favor  of  the  plaintiff, 
upon  the  report  of  a  referee  in  an  action  under  the  statute, 
to  enforce  a  mechanic's  lien. 

The  defendant  and  his  deceased  wife  had  owned  a  lot  of 
land  and  dwelling  thereon,  under  a  conveyance  to  them 
jointly ;  after  the  wife's  death,  defendant  conveyed  without 
consideration,  to  his  infant  daughter,  who  lived  with  him  on 
the  premises,  as  a  member  of  his  family ;  the  deed  bore  date 
April  25,  1867.  In  the  fall  of  1867,  the  house  had  been 
burned  down,  and  defendant  employed  the  plaintiffs  tc  erect 
him  a  new  dwelling,  agreeing  to  pay  therefor  by  subbcrip- 
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tions,  which  he  had  obtained  and  was  to  collect,  and  by  a 
mortgage  on  the  premises. 

The  plaintiffs  completed  the  house  on  4th  May,  1868, 
placing  it  on  the  foundation  walls  of  the  old  building,  except 
on  one  side,  where  it  rested  on  tl^e  ground ;  no  plastering  was 
used  to  attach  the  building  to  the  foundation  walls,  but  the 
earth  was  banked  up  against  the  sills.  On  the  14th  May, 
1868,  defendant  having  failed  to  meet  his  promises  in  the  con- 
tract, as  to  the  payments  and  mortgage,  the  plaintiff  filed  a 
notice  under  the  statute  (Laws  1854,  chap.  204),  with  the  town 
clerk  of  the  town  of  Pamelia,  Jefferson  county,  where  the 
property  was  located,  and  afterward  brought  this  action  by 
notice,  as  provided  by  the  statute,  to  enforce  the  lien  which 
he  claimed  in  consequence. 

The  referee  found,  as  stated  at  the  dose  of  the  following 
opinion. 

£.  Bagley^  for  the  appellant. 

Moore  d:  McCariin^  for  the  respondents. 

Present — Bacon,  Fosteb,  Mullin  and  Mobqan,  JJ. 

By  the  Court — ^Mullin,  J.  Section  one  of  the  mechanics' 
Hen  law  (Laws  1854,  chap.  402),  gives  alien  against  the  owner 
to  the  extent  of  his  interest,  upon  a  house  and  upon  the  land  on 
which  it  stands,  for  labor  done  upon,  and  materials  furnished  for 
such  biii'ding,  upon  compliance  with  the  provisions  of  said  act. 

Unless  the  person  proceeded  against  is  owner,  there  can 
be  no  lien  ;  and  if  there  is  no  lien,  there  can  be  no  judgment 
under  the  act. 

The  defendant  and  his  wife,  had  owned  the  land  on  which 
the  house  was  erected.  The  wife  died,  and  upon  her  death 
he  became  sole  owner  thereof.  Before  the  labor  was  per- 
formed, or  materials  furnished  by  the  plaintiff,  the  defendant 
conveyed  said  land  to  his  daughter  Margaret,  who  was  sole 
owner  at  the  time  of  the  erection  of  the  house  and  had  been 
from  April,  1867.  The  bargain  for  building  the  house  waa 
made  m  the  fall  of  1867. 
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It  is  thus  conclusively  established  that  defendant  did  not 
own  the  land  on  which  the  honse  stood  at  the  time  of  the 
commencement  of  proceedings  to  acqnire  a  lien. 

Was  he  at  that  time  or  at  any  other  time  owner  of  the 
honse? 

The  daughter  who  owned  the  land  was,  and  still  is,  a  minor. 
The  father  was  her  guardian.  She  lived  with  him.  The 
dwelling-house  was  burned  and  he  proceeded  to  erect  another. 

As  guardian,  he  could  not,  without  the  authority  of  a  com- 
petent court,  erect  a  house  on  the  ward's  land  and  charge  the 
expense  upon  the  ward.     {HioMord  v.  Hou^e^  11  Barb.,  22.) 

In  that  case,  the  plaintiff  was  guardian  of  the  defendants, 
who  inherited  from  their  father  two  lots  of  land  in  the  city 
of  New  York,  the  buildings  on  which  had  been  destroyed  by 
fire.  The  plaintiff  deeming  it  for  the  interests  of  his  wards 
that  new  buildings  should  be  erected  on  the  lots,  used  the 
insurance  money  received  on  insurance  on  the  old  buildings, 
and  added  to  it  moneys  of  his  own,  and  erected  new  buildings. 
He  filed  a  bill  to  compel  the  repayment  to  him  of  the  moneys 
60  advanced  by  him. 

The  bill  was  dismissed  on  the  ground  that  the  plaintiff 
could  not,  without  authority  of  the  court,  expend  hia  money 
in  improving  the  land  of  the  ward,  and  be  reimbursed  out  of 
the  ward's  estate. 

If  the  guardian  could  not  charge  the  estate  of  his  ward 
for  advances  made  by  himself,  it  would  be  difficult  to  appre- 
hend, how  he  could  effect  the  object  by  employing  another 
to  make  such  advances. 

By  2d  statutes  at  large,  page  150,  §  20,  a  guardian  it 
authorized  to  sustain  and  keep  up  the  houses,  gardens  and 
other  appurtenances  to  the  lands  of  his  wards,  by  and  with 
the  issues  and  profits  thereof,  or  with  any  other  moneys  <rf 
liis  ward  in  his  hands. 

Keeping  and  sustaining  the  houses,  &c.,  of  his  wards,  doee 
not  include  rebuilding ;  if  it  did,  the  ease  of  Hd^sard  v. 
Rawe,  would  have  been  decided  the  other  way. 

The  chancellor  held,  in  Put/nmrh  v.  Bitchie  (6  Paige,  390\ 
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that  a  person  who,  under  a  misapprehension  of  his  legal  rights, 
had  made  lafge  and  valaable  improvements  on  lands  of 
minors,  they  (the  minors)  were  entitled  to  the  improvements, 
but  were  not  bound  to  pay  for  them.  And  he  further  held 
that  the  minors  were  not  chargeable  with  fraud  or  acquies« 
cence  until  they  became  acquainted  with  their  legal  rights. 

In  the  ^ase  cited,  the  plaintiff  had  taken  from  the  mother 
of  the  defendants,  a  release  of  a  lease  in  fee  of  the  premises  in 
question,  in  the  suit,  of  which  defendant's  &ther  died  seized. 
She  supposed  the  lease  was  assets,  and  that  it  was  for  the  interest 
of  the  children  to  be  relieved  from  the  payment  of  the  rent ;  and 
after  plaintiff  obtained  the  release,  he  entered  and  made  the 
improvements,  for  which  he  sought  compensation.  The 
defendants  had  recovered  the  premises  in  an  action  of  ejectr 
inent,  and  the  bill  was  filed  to  restrain  that  suit,  until  defend- 
ants paid  him  for  his  improvements.     His  bill  was  dismissed. 

In  the  case  before  me,  the  plaintiffs  are  charged  with  notice 
of  Margaret's  title  to  the  premises,  at  all  events  they  are 
chargeable  with  notice,  that  defendant  had  no  title  to  them 
when  the  bargain  for  erecting  the  house  was  made. 

And  they  have  no  reason  to  complain,  if,  with  such  know- 
ledge, they  did  the  work  and  furnished  the  material  sought 
to  be  charged  as  a  lien  on  the  house. 

The  defendant  being  guardian,  and,  as  such,  having  charge 
of  the  ward's  land,  his  possession  of  it  was  in  his  capacity  of 
guardian  and  could  be  in  no  other.  He  could  not  by  a  con- 
tract with  himself  create  the  relation  of  landlord  and  tenant, 
and  hence  his  occupation  could  not  be  that  of  a  tenant  even 
at  will. 

It  is  doubtless  true  that  a  guardian  would  be  liable  to 
account  to  his  ward  for  the  use  of  the  ward's  lands,  if  he 
occupied  them  for  his  own  benefit.  But  such  liability  is  not 
as  tenant  but  as  a  debtor ;  having  omitted  to  let  the  premises 
to  others,  he  must  account  for  what  he  ought  to  have  received 
from  them. 

Permission  to  erect  on  the  ward's  land  a  building  with  the 
right  of  removal,  could  only  be  obtained  from  the  guardian , 
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this  again  made  necessary  a  contract  by  defendant  with  him- 
self. So  that  plaintiff  cannot  claim  even  a  license  to  erect 
and  remove  the  building,  that  is  binding  on  the  ward. 

When  the  guardian  erects  a  building,  especially  a  dwelling, 
on  the  ward's  land,  it  must  be  a  permanent  annexation  how- 
ever it  may  be  attached  to  the  soil ;  and  this  presumption  is 
very  much  increased  when  the  person  erecting  the  building  is 
the  &ther  of  the  ward. 

I  am  unable  to  discover  any  ground  on  which  the  defendant 
can  be  held  to  be  owner  of  the  house ;  and  not  being  owner, 
there  can  be  no  lien. 

Whether,  on  the  facts  proved,  the  plaintiff  can  in  equity 
obtaih  a  lien  on  the  house,  or  on  the  house  and  land,  is  a 
question  not  before  us  and  upon  which  I  express  no  opinion. 
If  there  is  any  such  relief,  it  is  open  to  the  plaintiff,  if  the 
lien  sought  to  be  enforced  in  this  proceeding  fails. 

It  is  suggested  by  the  plaintiff's  counsel  that  defendant's 
counsel  has  served  no  exceptions  to  the  finding  of  the  referee, 
and  hence  he  cannot  assail  the  findings  either  of  fact  or  law. 
In  this  he  appears  to  be  mistaken ;  the  case  contains  exceptions 
to  both. 

The  referee  finds  the  &cts  as  to  the  ownership,  precisely  as 
they  were  proved  by  defendant.  He  had,  therefore,  no 
ground  for  excepting  to  the  facts. 

The  exception  to  the  conclusions  of  law  is  "to  all  the 
findings,  as  matter  of  law."  By  the  decisions  of  the  Court  of 
Appeals,  such  an  exception  is  too  general,  unless  all  the  con- 
clusions of  law  are  erroneous.  {Magie  v.  Baker j  14  N.  T.,  435.) 

TL\i  conclusions  are,  1st,  that  the  defendant  was  owner 
this  is,  in  my  opinion,  clearly  erroneous. 

The  2d  is,  that  plaintiffs,  by  their  notice,  obtained  a  lien 
on  the  housQ  ;  this  is  erroneous,  if  defendant  was  not  owner. 

Tlie  3d  is^  that  plainti£&  were  entitled  to  judgment  for 
their  debt  and  costs. 

This  is  also  erroneous,  as  in  this  proceeding  no  judgment 
can  be  rendered  for  debt  and  costs  unless  a  lien  has  been 
obtained. 
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The  exceptions  to  the  conclusions  of  law  are,  therefore, 
sufficient,  and  they  are  before  us  for  review. 

The  judgment  should  be  reversed,  with  costs.  As  a  new 
trial  would  be  of  no  benefit  to  the  plaintifis,  none  should  be 
ordered. 

All  the  judges  concurring,  the  judgment  is  reversed. 


Henby  Notes,  Respondent,  v.  Fbank  M.  Tkrby,  Appellant. 

(General  Tebk,  Fifth  District,  October,  1869.) 

Unattached  scantling,  which  had  been  used  to  hang  tobacco  on  to  core,  in 
a  barn,  built  on  a  fiinn  where  tobacco  had  been  raised,  which  were 
pat  up  and  taken  down,  as  they  were,  or  were  not  wanted  for 
the  drying  of  the  tobacco ;  and  at  the  time  of  the  sale  were  partly 
piled  up  in  the  bam,  and  partly  used  as  a  scaiSblding  for  straw ;  no 
tobacco  haying  been  raised  on  the  farm  for  a  year  or  two  previously. — 
Eieldf  not  to  pass  as  fixtures  by  a  conveyance  of  the  farm. 

In  determining  what  will  pass  as  fixtures  by  a  deed  conveying  the  freehold, 
the  distinction  between  things  actually  annexed,  and  things  totally  dis- 
connected, is  one  of  the  most  easy  and  certain  application,  and  should  be 
maintained,  except  where  the  exigencies  of  trade,  or  long  established 
usage,  or  precise  authority  has  established  an  exception. 

The  case  of  Bishop  v.  Bithop  (1  Eem.,  128),  explained  and  distinguished. 

PLAnrnFF  sold  defendant  a  farm,  and  left  on  it  certain  lum- 
ber and  stone;  and  having  subsequently  demanded  these 
articles  from  defendant,  who  refused  to  surrender  them,  he 
brought  this  action  to  recover  their  value.  Defendant  answered 
that  he  had  bought  and  paid  for  them  as  part  of  the  farm. 
The  action  was  referred ;  and  the  facts,  as  proved  on  the 
trial,  and  found  by  the  referee,  are  fully  stated  in  the  opinion. 

The  referee  decided  as  matter  of  law,  that  the  lumber  was 
personal  property,  and  did  not  pass  by  a  conveyance  of  the 
real  estate,  and  ordered  judgment  for  plaintiflF.  And  defend- 
ant having  excepted  to  the  decision,  appealed  from  the  judg- 
ment entered  thereon. 

D.  Pratt^  for  the  appellant. 

Oraves  <&  StevenSy  for  the  respondent. 

Present — ^Bacx)n,  Foster,  Mullin  and  Mobgan,  JJ. 
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By  the  Court — ^BAOoif,  P.  J.  The  law  of  "  fixtures  "  5» 
confessedly  the  most  uncertain  title  in  the  entire  body  of  our 
jurisprudence ;  and  a  judge  might,  in  any  given  case,  decide 
either  way  without  much  danger  of  having  his  judgment 
impeached,  or  of  failing  to  find  some  authority  to  support  it 
It  follows  that  almost  eyery  case  that  is  presented,  must  he 
tested  and  determined  by  the  special  facts  which  it  exhibits. 
The  question  here  arises  between  vendor  and  vendee,  and 
the  point  to  be  determined  is,  whether  certain  scanning 
remaining  o|i  the  farm  which  was  the  subject  of  the  sale, 
did,  or  did  not  come  within  the  category  of  fixtures.  If  not, 
th^  plaintiff  had  the  right  to  recover  for  them  ;  if  they  did, 
the  defendant  was  justified  iu  retaining  them. 

The  finding  of  the  referee  is  substantially  that  the  lumber 
in  question  had  been  used  by  the  plaintiff  for  some  two  or 
three  seasons  to  hang  his  tobacco  upon ;  the  scantling  was 
not  fitted  into  the  bam,  or  shed,  but  was  put  up  and  taken 
down  as  needed,  for  the  drying  of  the  tobacco  when  raised. 
This  scantling  had  not  been  used  for  one  or  two  years  before 
the  sale  of  the  farm,  the  plaintiff  not  having  raised  anj 
tobacco  during  these  years ;  but  such  scantling  was  necessary, 
or  something  of  like  character  to  enable  the  crop  to  be 
properly  cured.  At  the  time  of  the  sale  of  the  farm,  the 
scantling  lay  piled  up  as  they  were  left  when  the  last  crop 
was  raised,  except  a  small  portion  upon  which  some  straw 
had  been  piled.  On  these  facts  the  referee  found,  aa  matter 
of  law,  that  the  scantling  and  a  small  quantity  of  stone  about 
which  no  question  is  made,  were  personal  property,  and  did 
not  pass  to  the  defendant  by  the  sale  of  the  farm,  and  he 
accordingly  found  for  the  plaintiff,  assessing  his  damages  at 
some  $115. 

The  question  arising  in  this  case  is  not  one  of  the  easiest 
solution,  and  a  good  deal  may  be  said  on  both  sides.  My 
conclusion  upon  the  whole,  is  that  it  was  rightly  decided. 
It  would  be  but  a  waste  of  time  to  go  over  the  cases  at  length 
That  was  done  by  Judge  Cowen  in  the  leading  case  of 
Walher  v.  Shemum  (20  Wend.,  636).     The  opinion  covers 
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twenty-one  pages,  and  in  the  conrse  of  it  over  si^ty  eases  are 
cited  and  commented  on,  and  yet  from  them  all  it  is  difficult, 
u  not  impossible,  to  extract  any  general  rule  that  shall 
embrace  every  case  that  may  arise.  The  rules  existing 
between  vendor  and  vendee,  landlord  and  tenant,  mortgagor 
and  mortgagee,  are  somewhat  variant.  We  are  only  con- 
cerned with  those  which  apply  to  the  first  named  relation. 
As  respects  vendor  and  vendee.  Judge  Cowen  says  the 
general  rule  is  that  anything  of  a  personal  nature,  not  affixed 
to  the  freehold,  cannot  be  considered  as  an  incident  to  the 
land.  This  rule  has  of  course  some  exceptions,  and  will  not 
apply  to  a  temporary  disannexing,  such  as  a  mill-stone  to  be 
picked,  or  an  anvil  to  be  repaired,  or  locks  and  keys  to 
houses.  He  says  further  that  whatever  the  use  or  object, 
unless  the  thing  be  physically  annexed  to  the  freehold  in 
some  way,  it  has  in  general  been  held  not  to  pass  as  between 
vendor  and  vendee.  And  he  cites  the  case  of  a  padlock, 
and  loose  hoards  used  for  puUmg  v{p  com  in  the  bins  of  a 
com  housey  as  was  held  in  the  case  of  WJdtmg  v.  Ba/rstow 
(4  Pick.  311),  a  case  which  comes  nearer  to  the  one  now 
before  us  than  any  I  have  found  in  the  books.  That  case 
was  decided  upon  the  precise  principle  that  the  boards  were 
loose,  and  movable  without  any  injury  to  the  freehold.  The 
distinction  between  things  actually  annexed  and  things 
totally  disconnected  is  one  of  the  most  easy  and  certain  appli- 
cation, and  should  be  maintained  except  where  the  exigencies 
of  trade,  or  long  established  usage,  or  precise  authority  has 
established  an  exception. 

Judge  CowEN  sums  up  the  whole  discussion  by  saying,  that, 
as  a  general  rule,  in  order  to  come  within  the  operation  of  a 
deed  conveying  the  freehold,  nothing  of  a  nature  personal  in 
itself  will  pass,  imless  it  be  brought  within  the  denomination 
of  a  fixture,  by  being  in  some  way  permanently,  or  at  least 
habitually,  attached  to  the  land,  or  some  building  upon  it. 
The  definition  of  Judge  Ikgbaham,  in  Hoyle  v.  P.  <&  M.  JR. 
R.  Co.  (51  Barb.,  62),  agrees  substantially  with  this ;  adding, 
however,  a  further  qualification,  that  the  thing  must  be  essen- 
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tial  to  the  use  of  the  realty,  and  without  the  use  of  such  oi 
similar  articles,  the  realty  would  cease  to  be  of  value.  Tested 
by  these  rules,  which  are  the  nearest  approximation  we  can 
make  to  one  appropriate  to  this  case,  the  scantling,  unattached 
as.it  was,  of  uncertain  and  intermitted  use,  and  not  absolutely 
essential  to  the  enjoyment  or  value  of  the  realty,  cannot  be 
considered  as  bringing  it  within  the  legal  definition  of  a 
fixture.  The  case  of  the  hop-poles,  Bishcp  v.  Bishop  (1 
Kern.,  123),  which  is  conceded  to  have  carried  the  rule  to  its 
extremest  point,  is  only  to  be  sustained  on  the  precise  ground 
on  which  it  is  put,  to  wit :  That  as  the  hop-root  is  perennial, 
and  would  pass  to  a  purchaser,  so  the  pole,  which  is  used 
exclusively  in  connection  with  it,  and  is  indispensable  to  its 
cultivation,  passes  equally  to  such  purchaser.  In  this  case 
Judge  Denio  dissented  in  an  able  opinion,  concurred  in  by 
Judge  Johnson.  He  held  that  there  was  no  such  affixing  to 
the  land  as  to  convert  the  poles  into  real  estate,  and  that  thus 
to  convert  personal  property  by  virtue  of  the  law  of  fixtures, 
there  must  be  a  pennanent  corporeal  annexation  of  the  chat- 
tel to  the  land,  or  to  something  which  is  itself  annexed  to  the 
land,  thus  reaffirming  the  doctrine  of  Cowen  in  the  case  of 
Walker  v.  Sherman.  Although  the  purpose  for  which  the 
poles  were  used  recurred  annually,  it  was  after  aU  only  tem- 
porary and  occasional.  Such  was  the  use  of  the  scantling  in 
this  case,  and  this  use  did  not  change  their  essential  character 
as  chattels. 

I  think  the  judgment  is  right,  and  should  be  affirmed. 

Judgment  affirmed. 


48ap488.  The  People  cx  rcl.  Jebeboah  Coopeb  v.  Newoomb  Fields. 

(General  Tsrh,  Fifth  District,  October,  1809.) 

Where  the  complaint  in  proceedings  for  a  forcible  entry  tmd  detainer  ii 
defective,  for  omitting  to  set  out  the  nature  of  the  complainant's  tiUe  or 
interest  in  the  premises,  and  the  objection  is  properly  taken  before  the 
county  judge  and  overruled,  the  defendant,  after  the  proceedings  are 
brought  into  this  court  by  certiorari,  should  renew  the  objection  beftn 
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ho  traTerses  the  inquisition.  After  wrdict  for  the  relator  upon  such 
defectiye  complaint,  it  is  too  late  to  make  the  objection,  but  the  verdict 
will  be  sustained  if  the  facts  proyed  on  the  trial  are  such  as  entitle  the 
relator  to  the  protection  of  the  statute. 

It  is  competent  for  the  defendant,  in  these  proceedings,  to  disprove  the 
i^:ts  relied  upon  by  the  complainant  to  establish  his  possession. 

The  inquisition  found  the  defendant  guilty  of  both  a  forcible  entry  and 
detainer.  On  the  trial  of  the  traverse,  the  petit  Juiy  found  the  defendant 
not  guitty  of  a  forcible  entry,  but  guilty  of  a  forcible  detainer.  It  seems 
the  verdict,  if  right  upon  the  merits,  may  be  sustained  as  to  form. 

Upon  a  former  trial,  the  relator  was  nonsuited,  and  this  court  granted  a 
new  trial.  (Bee  52  Barb.,  108.)  The  doctrine  of  that  case  is  approved,  so 
fiir  as  it  holds  that  naked  poeaession  or  occupation  is  sufficient  evidence  of 
title  to  enable  the  occupant  to  maintain  these  proceedings  against  a 
stranger  without  title. 

Upon  the  last  trial  it  was  proved,  or  evidence  was  offered  and  rejected 
tending  to  prove,  that  the  shop  of  the  relator  originally  belonged  to  one 
Fish ;  that  Fish  obtained  permission  of  the  owner  of  the  land  to  put  it 
upon  the  lot  on  part  of  which  it  stood,  without  the  payment  of  rent  or 
other  compensation,  where  it  was  to  remain  until  the  owner  should 
require  it  to  be  removed ;  that  the  defendant  afterward  purchased  the 
lot,  and,  with  the  consent  of  Fish,  oonmienced  excavating,  for  the  pur- 
pose of  erecting  a  block  of  stores ;  that  Fish  agreed  to  move  off  the  shop, 
and  was  making  preparations  to  do  so,  when  the  relator  purchased  it  of 
Fish,  and  claimed  a  right  to  occupy  the  land  on  which  it  stood.  The 
defendant  then  moved  the  shop  into  the  public  highway,  and,  by  the 
verdict  of  the  Jury,  was  guilty  of  ^^fordUe  detainer  '*  in  keeping  the  rela- 
tor out  of  possession.  Held:  (1).  That  if  Fish  was  to  be  regarded  as  a 
tenant  of  the  owner,  it  was  strictly  a  tenancy  at  will  at  common  law, 
and  was  terminated  without  notice  to  quit,  by  the  very  act  of  transfer, 
under  color  of  which  the  relator  acquired  title  to  the  shop : 

(2).  That  the  defendant,  having  entered  into  possession  of  part  of  the 
premises,  with  the  assent  of  Fish,  before  the  sale  of  the  shop  to  the  rela- 
tor, must  be  deemed  in  the  comtrueHve  possession  of  the  whole ;  and  that 
the  relator,  having  attempted  afterward  to  occupy  the  lot  with  his  shop, 
was  a  mere  intruder  upon  the  possession  of  the  defendant 

(8).  The  Juiy,  having  negatived  the  charge  of  a  foreSble  entry  upon  the 
premises  by  the  defendant,  there  is  no  ground  upon  which  the  relator  can 
claim  eov^etrueUve  posaeeeion,  so  as  to  sustain  the  verdict  for  a  forMe 
detainer f  as  against  the  owner  in  actual  possession. 

And  per  Mobgak,  J.  To  authorize  proceedings  for  a  fordUe  detainer,  the 
entry  must  be  an  unlawful  entry,  followed  by  tiforeiUe  detainer. 

An  entry  by  a  person  entitled  to  the  possession  is  not  unlawAil,  althouglh 
made  against  the  will  of  the  party  in  possession ;  such  person  may  enter 
peaceably  upon  the  party  in  possession  without  right,  by  the  very  terms 
of  the  statute. 
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To  entitle  the  complainant  to  the  protection  of  the  statute,  he  must  have  at 
least  a  right  to  the  panesdon,  (2  R  B.,  606,  §8.)  And  a  complaint  would 
be  fifttally  defectiTe  if  it  alleged  paueaaian  only,  without  all^;ing  a  r^fht 
to  it. 

A.  right  of  possession  gained  by  dismein  is  sufELcient  So  it  aeam,  one 
who  enters  under  a  valid  lease  or  contract  of  sale  and  who  is  holding 
over  after  his  term  has  expired,  or  his  contract  has  become  forfeited,  may 
be  deemed  still  seized  of  his  original  estate,  and  entitled  to  the  protec- 
tion of  the  statute  against  a  forcible  entry  upon  his  possession  by  the 
owner. 

But  one,  placed  on  the  lands  of  another,  without  any  terms  prescribed  or 
rent  reserved,  is  not  within  the  protection  of  statute ;  but  is  strictly  a 
tenant  at  will  at  common  law.  An  entry  by  the  landlord,  and  notice  to 
quit,  will  terminate  the  tenancy,  and  revest  the  possession  in  the  land- 
lord, though  the  tenant  be  not  actually  turned  out 

A  parol  license  to  enter  upon  another's  premises,  to  erect  and  maintain  a 
house  is  revocable  and  (infers  no  right  whatever  upon  the  licensee  to 
occupy  the  premises  after  it  is  revoked. 

Such  a  license  operates  only  as  an  excuse  for  the  act,  which  would  other- 
wise be  a  trespass,  and  confers  neither  possession  nor  right  to  possearion 
as  against  the  owner,  witliin  the  meaning  of  the  statute. 

Motion  for  a  new  trial  upon  a  case  and  exceptions  by 
defendant  after  verdict  for  the  relator,  finding  the  defendant 
guilty  oi  forcible  detainer^  but  not  guilty  oi  fordhle  entry. 

Motion  by  the  relator  for  an  order  of  restitution. 

Appeal  from  the  order  of  the  court  at  Special  Term,  denying 
a  motion  made  by  the  defendant  to  quash  the  proceedings  on 
account  of  the  insuflSciency  of  the  complaint. 

All  these  motions  were  heard  together.  The  preliminary 
proceedings  before  the  county  judge,  and  the  subsequent  pro- 
ceedings before  the  traverse  was  sent  down  to  the  circuit  for 
trial,  are  set  out  at  length  in  the  case,  as  reported  in  52 
Barb.,  198,  which  rend^B  it  unnecessary  to  recapitulate  them 
here.  The  additional  facts  and  circumstances  appearing  upon 
the  last  trial  are  referred  to  in  the  opinion  of  the  court. 

D,  Pratt^  for  the  defendant.  The  complaint  was  not 
sufficient.  It  did  not  alliBge  that  the  relator  had  an  estate 
in  freehold,  or  for  a  term  then  subsisting,  or  some  other 
right  to  the  possession  thereof,  as  required  by  the  statute. 
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( 3  B.  S.,  508.)  It  is  not  enough  to  allege,  generally,  that 
the  party  is  entitled  to  possession.  The  particular  title 
showing  the  right  of  possession  should  be  set  forth.  (Bev. 
Notes,  5  R.  S.,  492  ;  PeopU  v.  NeUon^  13  J.  R.,  840  ; 
Carter  v.  Newbold^  7  How.,  166  ;  People  v.  Shaw^  1  Oaines, 
125 ;  Same  v.  King^  2  id.,  98 ;  Savie  v.  Reed^  11  Wend., 
157.)  It  is  not  sufficient  to  allege^  circumstances  from  which 
a  title  may  be  inferred.  In  pleading,  facts  must  be  alleged, 
and  not  the  evidence  of  facts.  Besides,  the  statute  requires, 
peremptorily,  that  the  nature  of  the  title  be  set  forth  in  the 
complaint. 

The  complaint  not  being  sufficient  to  give  the  officer  juris- 
diction, the  proceedings  may  be  quashed  at  any  stage  of  the 
proceedings.  {People  v.  Smithy  24  Barb.,  16 ;  People  v.  Reedy 
11  Wend.,  157.)  The  proceedings  are  special,  and  are,  there- 
fore, subject  to  the  rules  applicable  to  courts  of  limited  juris- 
diction. {Thoitcher  v.  PoweUy  6  Wheat.,  119 ;  Denning  v. 
Corwin^  11  Wend.,  647,  652 ;  Smith  v.  Fowle^  12  Wend., 
9, 11.)  When  the  want  of  jurisdiction  appears,  the  judgment 
of  any  court  will  be  void.  {Bloom  v.  Bwrdicky  1  Hill,  130 ; 
Yamum  v.  Wheeler^  1  Den.,  331 ;  Seamcm  v.  Stougkton^  3 
Barb.  Ch.,  344 ;  Dreseer  v.  Brooke^  3  Barb.,  429.) 

Under  our  statute  it  is  all  important  that  the  relator  should 
be  required  to  state  in  his  complaint,  his  title,  and  swear  to 
it,  as  it  cannot  be  controverted  upon  the  trial;  and  as  he 
seems  to  be  entitled  to  restitution,  if  he  succeeds,  although 
he  has  no  right  or  title  whatever.  Our  statute  was  designed 
to  establish  the  law  in  relation  to  forcible  entry  and  detainer, 
in  accordance  with  the  law  as  it  was  already  settled  by  adju- 
dication. (Rev.  Notes,  6  R.  S.,  493,  Edm.'s  ed.)  It  was 
held  in  People  v.  Nelson  (13  J.  R.,  340),  the  nature  of  the 
title  should  be  set  out  in  the  complaint.  The  same  has 
been  substantially  held  since  the  statute.  ( 11  Wend.,  157.) 
Indeed  the  same  was  held  by  this  court  in  this  case,  as  I 
understand  the  opinion  of  Justice  Mullik.  He  seems  to 
have  fallen  into  an  error  in  regard  to  the  objection  being 
taken  before  the  officer  who  took  the  inquisition.    (52  Barb., 
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198.)  It  is  therefore  submitted,  that  the  motion  to  quash 
the  inquisition  should  have  been  granted. 

The  decision  of  the  judge  upon  taking  the  inquisition  was 
clearly  erroneous,  and  so  held  by  this  court.  (52  Barb.,  198.) 
It  was  tlie  duty  of  the  Supreme  Court,  therefore,  upon 
certiorariy  to  quash  the  inquisition  for  any  erroneous  ruling 
of  the  judge  upon  taking  it.  {People  v.  Ndeon^  stipra ;  Same 
y.  lieedy  id. ;  Same  v.  Smithy  id. ;  Garter  y.  JVeioMd,  id. ; 
People  V.  Wilsofiy  18  How.,  446.) 

The  shop  in  question  was  not  real  estate,  but  a  personal 
chattel,  and  could  not  itself  be  the  subject  of  a  forcible  entry 
and  detainer.  {Smith  y.  Benean^  1  Hill,  176 ;  Ford  y.  Cobby 
20  N.  Y.,  344 ;  Ombony  v.  JoneSy  19  N.  Y.,  234.)  It  was 
not  affixed  to  the  freehold,  and  was  capable  of  seyerance 
witliout  injury  to  the  freehold.  The.  own6r  of  the  lot  and  the 
owner  of  the  building  treated  it  as  personal  property,  and  in 
a  state  of  severance.  The  owner  of  the  building  never 
claimed  any  interest  in  the  realty.  It  was  sold  to  the  relator 
as  a  personal  chattel.  Forcible  entry  and  detainer  is  a  wrong 
done  to  real  estate,  and  not  a  wrong  done  to  personal  property. 
(2  R.  S.,  607 ;  1  Eussell  on  Crimes,  238.) 

No  possession  was  proved  in  the  relator  at  the  time  of  the 
alleged  forcible  entry,  but  on  the  contrary,  the  possession  of 
the  premises  was  in  the  defendant.  There  is  no  pretence  of 
an  actual  possession  of  the  land  by  the  relator.  The  shop 
had  been  vacant  and  locked  for  some  two  months  before  the 
alleged  entry.  Possession  of  the  land  surrounding  the  shop, 
had  been  surrendered  to  defendant  nearly  a  year  before.  The 
relator  was  not  in  the  constructive  possession  of  the  premises. 
The  shop  being  personal  property,  the  fact  that  it  was  on 
defendant's  land,  would  not  make  the  relator  constructively  in 
possession.  (Russell  on  Crimes,  809.)  A  man  may  be  in 
possession  by  his  wife,  children  or  servant,  but  his  cattle  or 
property  on  the  ground  do  not  preserve  his  possession.  (1 
Rugsell,  supra  ;  Addison,  43,  316,  853.) 

But  constructive  possession  in  the  relator  is  not  sufficient 
He  must  have  the  actual  possession.    (2  R.  S.,  509.)    The 
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statute  requires  that  the  possession  be  actual.  In  cases  of 
forcible  detainer^  the  relator  can  only  show  constructive  pos- 
session, but  that  does  nqt  mean  constructive  possession  implied 
from  ownership,  but  a  temporary  absence  only  at  the  time  of  the 
entry.  Unless  there  be  possession  in  another  at  the  time  of 
entiy,  whatever  the  degree  of  force  the  proceeding  cannot  be 
sustained.  (Addison  E.,  43,  316,  353.)  The  possession  must 
not  be  scrambling,  but  quiet,  peaceable  and  actual.  (Ashmead 
R.,  140 ;  17  Conn.,  309.)  Surveying  lands,  building  cabins, 
a  ad  leaving  them  imoccupied,  is  not  such  a  possession  as  is 
necessary  to  prove  a  forcible  entry.    (Addison,  43,  316,  358.) 

The  defendant  was  in  actual  possession  of  the  premises. 
All  of  the  premises  except  what  was  actually  covered  by  the 
shop,  was  surrendered  to  the  defendant  the  year  before,  and 
he  took  possession  and  excavated  it  for  the  basement  of  the 
store,  which  he  was  about  to  erect.  That  portion  upon  wliich 
the  shop  rested  was  in  his  constructive  possession.  Owner- 
ship would  give  him  constructive  possession  in  the  absence  of 
actual  possession  by  any  one  else.  {St  John  v.  PcUmer,  5 
Hill,  599.) 

But  clearly  constructive  possession  of  the  shop  alone  would 
not,  of  itself,  constitute  a  possession  of  the  lot.  The  ruling 
of  the  learned  judge  at  the  circuit  was  therefore  erroneous. 
There  was  clearly  no  actual  occupancy  of  the  shop  at  the  time 
of  its  removal.  It  had  stood  there  unoccupied  for  more  than 
two  months. 

There  being  no  actual  possession  of  the  shop,  the  least  that 
can  be  claimed  is,  that  the  question  of  the  possession  of  the 
lot,  must  depend  upon  the  intention  of  the  parties.  It  seems 
dear  to  me  that  if  another's  horse  or  wagon  be  left  upon  my 
premises,  that  that  alone  would  not  necessarily  put  the  owner 
in  possession*  If  this  be  true,  what  reason  is  there  for  holding 
that  any  chattel,  left  in  the  same  way,  would  have  a  different 
effect.  It  was,  therefore,  a  question  of  fact  for  the  jury  to 
determine,  whether,  when  Fish  promised  to  move  off  the  shop, 
and  allowed  defendant  to  excavate,  he  did  not  intend  to  sur 
render  the  entire  possession  of  the  land. 
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The  exceptioBB  to  the  mliDgs  of  the  justice,  in  regard  U 
admissions  of  testimony,  and  to  the  charge  and  refusals  to 
charge,  were  well  taken. 

The  complaint  is  for  fordble  entry,  and  the  jnrjr  n^ative 
it.  Tiie  verdict  of  ^^  guilty  of  forcible  detainer  "  is  not  respon- 
sive and  cannot  be  sustained. 

£.  F.  Chofpmany  for  the  relator.  It  is  too  late  fen*  the 
defendant  to  move  to  set  aside  the  inqniaition  after  having 
traversed  it.  When  a  party  answers  in  chief  a  pleading  of 
his  adversary,  he  is  precluded  from  availing  himself  of  the 
invalidity  of  the  pleading  he  answers.  The  rule  is  applica- 
ble to  criminal  as  well  as  to  civil  eases,  and  especially  \o 
those  like  this,  which  partake  of  the  character  of  both  classes. 
(1  Leach  Crown  Cases,  11,  420;  1  Chit.  Cr.  L.,  303.)  The 
inquisition  was  found  June  11,  1863.  The  return  was  filed 
June  25th,  and  the  traverse  served  July  14th,  1863.  The 
objections  to  the  complaint  were  known  to  the  defendant 
and  raised  by  him  before  the  trial  and  inquisition,  June  9, 
1863.  The  objections  having  been  raised  to  the  complaint 
before  the  making  of  the  inquisition,  and  decided,  and  also 
raised  upon  each  trial  and  decided,  the  defendant  derives  no 
new  benefit  by  reason  of  a  special  motion.  The  motion  is 
only  necessary,  where  the  defendant  failed  to  raise  the  objec- 
tions before  the  judge  before  whom  the  inquisition  was  taken. 
{People  V.  Field,  52  Barb.  R,  p.  210 ;  The  People  v.  Reed, 
11  Wend.  E.,  159.) 

The  statute  does  not  require  us  to  set  forth  the  "  title  of 
the  complainant."  ^^  Stating  a  conclusion  of  law "  is  not 
objectionable.  We  state  a  fact  that  brings  us  within  the 
statute,  to  wit ;  a  long,  quiet,  peaceable  and  uninterrupted 
possession,  for  more  than  five  years."  The  authorities  all 
hold  that  to  be  sufSdent.  Peaceable  possession  is  prima 
facie  evidence  of  estate  so  as  to  bring  the  complaint  within 
the  statute.  (11  John.  R,  504 ;  see  11  Wend.  R,  157 ;  9 
Wend.  R.,  60 ;  7  How.  Pr.  R,  441 ;  29  Barb.  R,  208 ;  49 
Barb.  R,  89.) 
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The  motion  to  quash  has  been  made,  and  decided  against 
the  defendant ;  1st,  by  Judge  Holmes,  June  11,  1863  ;  2d, 
by  Judge  Campbell,  February  17,  1864;  3d,  by  Judge 
Mason,  October  10,  1865  ;  4th,  by  Judge  Balcx>m,  February 
8,  1868 ;  5th,  by  Judge  Paekeb,  February  1,  1869  ;  6th,  by 
the  General  Term  Fifth  District,  1865,  on  two  occasions. 
(See  The  PeopU  v.  Fidd,  52  Barb.  R.,  p.  210.) 

The  order  should  be  affirmed. 

Proceedings  will  be  sustained  upon  proof  of  possession 
alone.  Title  cannot  be  brought  in  question.  In  this  respect 
the  law  was  changed  by  the  Revised  Statutes.  Before  the 
revision,  .the  complainant  must  have  had  an  estate  in  fee,  or 
for  a  term  of  years.  (1  R.  Laws,  1813,  96,  ch.  6,  §  1 ;  People 
V.  Ndson^  13  J.  R.,  340.)  But  under  that  statute  the  defend- 
ant could  not  set  up  title  to  the  premises  in  his  defence. 
The  title  could  not  be  tried  in  that  proceeding.  {Clason  v. 
Slotwellj  12  J.  R.,  31 ;  People  v.  Htckert,  8  Cowen,  226,  N. 
Tr .  S.  0. ;  Peoj>le  v.  Godfrey,  1  Hall,  240.)  The  right  of 
pitssession  cannot  even  be  brought  in  question,  it  is  mere 
actual,  peaceful  possession.  (11  Wend.,  157 ;  7  Howard  Pr. 
4  H,  People  v.  Porter.)  The  proof  shows  that  the  relator 
was  in  actual  possession  of  the  premises.  There  is  no  dis- 
pute as  to  the  facts  on  this  point.  An  inclosure  by  a  fence 
gives  possession  to  the  inclosed  lands.  A  building,  though 
but  slightly  fixed  to  the  freehold,  is  presumptively  a  part  of 
the  realty;  the  parties  may  control  its  nature  by  an  agree- 
ment that  it  may  be  removed  at  any  time,  and  it  being 
treated  by  them  as  personal  property,  trover  will  lie  by  the 
owner  for  its  conversion.  {Smith  v.  Benson,  1  Hill,  176.) 
But  a  stranger  and  intruder  could  set  up  no  such  right  to 
treat  a  building  as  personal  property.  A  shanty  is  a  part  of 
the  realty.  {Fisher  v.  Safer,  1  E.  D.  Smith,  611.)  Holding 
the  key  of  an  unoccupied  building  gives  such  possession  as 
will  enable  these  proceedings  to  be  sustained.  {People  v. 
JiunMe,  9  J.  R.,  147 ;  Id.  8  J.  R.,  466.)  Fences  even  are 
part  of  the  freehold ;  or  even  the  material  of  which  they  are 
eomposed,  unless  there  is  some  special  agreement  to  vary 
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the  rule  and  make  them  personal  property.  [Goodrich  v. 
Jonesy  2  Hill,  142 ;  MoU  v.  Palmery  1  K  Y.,  Comst.,  5M ; 
Fi^rd  V.  C(M,  20  N.  Y.,  844.) 

The  statute  laws  of  this  country  have  followed  substantially 
the  English^  and  the  decisions  substantially  correspond.  Thus, 
proceedings  under  the  statute  may  be  sustained  in  case  of  a 
forcible  entry  upon  premises  not  at  the  time  in  the  actual 
occupation  of  any  person^  as  a  chw^ch,  {People  v.  Runkel^ 
8  J.  R,  464;  S.  0.  9  J.  E.,  147;  Same  r.  FuUon,  1  K^r 
nan,  94.)  A  person  may  have  possession  in  fact  when  he  was 
not,  in  tact,  upon  the  land.  {Chiles  v.  Stephens j  3  A.  K.  Mar- 
shall, 340.)  Delivery  of  the  keys  by  the  vendor  to  vendee, 
with  the  intention  of  giving  possession,  gives  sufficient  posses- 
sion to  enable  the  vendee  to  sustain  these  proceedings,  {Soff- 
sletter  v.  BlaUner^  8  Miss.,  276.)  Locking  the  doors  of  a 
house  and  keeping  the  keys,  closing  the  windows  and  driving 
stock  on  the  pi^mises,  constitutes  evidence  of  an  actual  pos- 
session of  land,  which  will  authorize  a  recovery  in  an  action 
for  forcible  entry  and  detainer.  {Davidson  v.  PhiUipSj  9 
Yerger,  93 ;  Id.  317.)  So  in  a  case  of  a  school-house,  of  whiih 
forcible  possession  is  taken,  these  proceedings  lie.  {Ve^n 
Hook  V.  Story y  4  Humph.,^  59.)  The  same  doctrine  has  been 
held  in  the  case  of  a  mill. 

Present — ^Baoon,  Foster,  Mullin  and  Moboan,  J  J. 

By  the  Court -^Moeg an,  J.  After  the  decision  of  this 
court,  in  this  very  case  (52  Barb.,  198),  I  think  it  is  too  late 
to  question  the  sufficiency  of  the  complaint  before  the  county 
judge.  Our  attention  is  now  called  to  the  fact  that  the 
objection  was  taken  before  the  county  judge,  which,  it  is 
supposed,  was  overlooked  when  we  made  that  decision. 

But  having  decided  it  adversely  to  the  defendant,  though 
erroneously,  I  am  of  opinion  that  it  must  be  deemed  the  law 
of  the  case. 

Doubtless,  the  complainant  before  the  county  judge  should 
have  stated  in  what  consisted  his  right  to  possession,  as 
required  by  the  statute.   (2  R.  S.,  508,  §  8.)    But  the  proper 
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time  to  take  the  objection  is  before  the  inquisition  is  traversed 
by  the  defendant  The  county  judge  should  have  quashed 
the  proceedings  on  the  objection  being  taken  before  him. 
This  he  refused  to  do.  The  proceedings  were  then  brought 
into  this  court  by  oertiorariy  when  it  was  competent  for  the 
defendant  to  renew  the  objection  before  he  traversed  the 
inquisition.  This  he  omitted  to  do,  but  made  a  formal  tra- 
verse of  the  inquisition,  and  the  issue  thus  formed  was  sent 
down  to  the  circuit  for  trial.  The  judge  having  non-suited 
the  relator,  he  applied  for  a  new  trial,  upon  the  ground  that 
the  case  was  one  that  should  have  been  submitted  to  the  jury. 
When  that  motion  was  before  us,  we  declined  to  entertain 
the  objection  as  to  jthe  sufficiency  of  the  complaint.  My  own 
opinion  was  that  it  was  too  late,  after  verdict ;  and  that  the 
omission  might  be  cured  by  the  verdict,  if  the  facts  appearing 
upon  the  trial  made  out  such  an  interest  in  the  relator  as  to 
bring  him  within  the  protection  of  the  statute.  I  see  no 
reason  for  recalling  our  decision,  even  if  we  did  not  feel  bound 
to  follow  it,  having  once  made  it  in  this  very  case.  This 
disposes  of  the  appeal  from  the  order  of  the  court  at  Special 
Term,  which  should  be  affirmed,  with  ten  dollars  costs. 

As  to  the  motion  for  restitution,  that,  of  course,  will  depend 
upon  the  relator's  being  able  to  sustain  the  verdict. 

An  objection  is  made  that  the  verdict  is  not  responsive  to 
the  issue.  The  inquisition  finds  that  the  defendant  did 
faroibh/^  and  with  strong  hand,  enter  into  the  said  land  and 
expel  the  relator  therefrom ;  and  being  "  eo  expetled  *  * 
unlawfolly  and  forcibly,  and  with  a  strong  hand  did  keep  out ; 
and  that  the  estate,  and  the  right  of  possession  of  the  said 
Jeremiah  Cooper,  as  aforesaid,  still  subsists  therein."  The 
defendant  traversed  the  inquisition,  denying  that  he  was 
^guilty  of  said  supposed  forcible  entry  and  forcible  holding 
out  in  manner  and  form  as  in  the  said  inquisition  alleged." 

It  has  been  repeatedly  held,  upon  an  indictment  for  forcible 
entry  and  detainer,  that  the  petit  jury  may  find  the  defendant 
guOty  of  either  forcible  entry  or  forcible  detainer^  as  they 
may  be  two  separate  and  distinct  offenses. 
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But  when  it  is  a  oontimuma  offense  the  role  may  be  more 
difficult  to  apply.  And  it  has  been  held  in  some  of  the 
States,  that  under  a  complaint  alleging  forcible  eatTjyfolhwed 
by  an  allegation  of  forcible  detainer,  it  is  necessary  to  prove  the 
forcible  entry.  {Preston  v.  Kehoe,  16  CaL  R.,  315.)  And  it 
is  said  that  the  finding  of  the  jury,  in  an  action  iorforcMe 
entry  and  detainer^  that  the  defendant  is  guilty  of  withhold- 
ing the  possession,  is  not  responsive  to  the  complaint.  (  Wall 
V.  Goodenov^h,  16  111.  E.,  415.) 

The  langaage  of  the  inquisition' would  imply  that  iheforoir 
hie  detainer  was  a  mere  continuation  of  the  first  offence,  but 
it  is  also  added  that  the  relator  had  d^  present  estate  and  inter- 
est in  the  land  at  the  time,  which  may  be  considered  equiva- 
lent to  the  allegation  that  he  was  in  the  eonstmctvoe  posses- 
sion, so  as  to  bring  his  case  within  the  terms  of  the  statute, 
although  the  defendant's  entry  was  peaceable  instead  of  forci- 
ble. We  may,  perhaps,  reject  the  alleged  forcihle  entiy  as 
surplusage,  and  the  verdict  be  permitted  to  stand,  if  it  is 
sustained  by  the  evidence.  And  I  come  to  this  conclusion 
the  more  readily  as  it  was  considered  when  the  case  was 
before  us  for  the  first  time,  that  the  question  of  a  forciiie 
detainer  was  the  real  question  to  be  tried,  there  being  no  suf- 
ficient proof  to  sustain  a  verdict  for  a  forcible  entn/. 

We  then  come  to  the  question,  whether  the  verdict  can  be 
sustained  upon  the  evidence. 

The  case  is  materially  varied  from  what  it  was  when  we 
decided  it  before.  It  then  appeared,  or  the  evidence  tended 
to  show,  and  it  might  have  been  found  by  the  jury,  that  the 
shop  of  ihe  relator  stood  upon  land  belonging  to  the  State. 
It  did  not  appear  what  the  particular  estate  of  the  relator 
was,  but  it  was  considered  that  his  naked  jmor  possession  of 
the  land  in  dispute  "wsis  prima  facie  evidence  of  title  and  suf- 
ficient to  maintain  these  proceedings  against  a  stranger  who 
showed  no  right  to  possession.  It  was  not  held  that  these 
proceedings  could  be  employed  to  recover  possession  of  a  shop 
as  personal  property,  as  supposed  by  the  defendant's  counsel 
P»ut  having  possession  of  the  shop,  it  was  to  be  presumed  that 
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he  owned  the  ground  on  which  it  stood,  aa  ogamH  a  $t/ranger 
witk&ut  tide.  This  was  all  that  it  was  neoeaeaiy  to  decide, 
and  all  that  was  decided,  according  to  mj  understanding  of 
the  case.  The  knguage  of  Justice  Mulun  is  emphatic,  that  a 
person  without  right,  having  gotten  into  possession  of  land, 
may  be  treated  as  a  trenxuBer  as  to  the  owner  of  the  land, 

ings  as  against  a  third  person  having  no  interest  in  or  right  to 
possession.  And  that  the  restoration  to  possession  cannot  be 
had  by  an  intruder  as  against  the  lawful  owner.  (See  his 
opinion,  52  Barb.,  211.) 

As  the  building  was,  or  at  least,  the  evidence  would  have 
justified  a  finding  that  it  was,  on  the  land  of  the  State 
without  objection  from  any  one,  the  possession  of  the  relator 
was  deemed  lawful  and  sufiScient  evidence  of  title  to  sustain 
these  proceedings  against  the  defendant,  who,  at  the  time  of 
the  nonsuit,  had  showed  no  right  to  question  the  relator's 
possession. 

I  fully  concurred  in  these  views  of  the  learned  justice  who 
delivered  the  opinion  on  that  occasion.  It  is  unnecessary  to 
J  ause  now  to  cite  authorities  to  sustain  the  decision  we  then 
made,  and  I  will  only  refer  to  some  of  them. 

It  may  be  said  that  any  possession  is  a  leg<d  possession  as 
against  a  wrong-doer.  (2  Greenl.  Ev.,  618.)  Thus  an  intruder 
ux>on  the  king's  possession  may  have  an  action  against  a 
stranger  {Johi%on  v.  Ba/rret^  Aleyn's  R,  10) ;  and,  a  fartioriy 
he  may  have  an  action  for  forcible  and  unlawful  entry  against 
him  (Moncure  J-  in  OUnger  v.  Shepherd^  12  Gratt.,  472) ;  for 
forcible  entry  and  detainer  may  be  maintained  when  trespass 
cannot  {Hyatt  v.  Wood-^  4  John,  R.  150.) 

One  question  before  us  now  is,  whether  the  defendant  could 
give  evidence  to  contradict  the  relator's  prior  possession, 
and  whether  the  evidence  thus  given  and  offered,  but  rejected, 
taken  together,  disproved  the  plaintiff's  interest  in  the 
premises,  which  his  prior  occupancy  of  the  shop  would  have 
established,  as  against  a  stranger,  to  the  title. 

Tlie  statute  (2R.  S.,509,  §11),  declares  that  it  shall  be 
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safficient,  on  the  trial  of  such  traverse,  for  the  complainant 
to  show,  ^^in  addition  to  such  forcible  entry  or  detainer,  that 
he  was  peaceably  in  aetttal  jfossession  at  the  time  of  the 
forcible  entry,  or  was  in  the  (xmstruotwe  possession  of  the 
premises  at  the  time  of  the  forcible  holding  out."  And  the 
traverser  may  show  in  defence,  that  he,  or  his  ancestors,  or 
those  whose  interest  in  sach  premises  he  claims,  have  quietly 
possessed  the  same  for  three  years  next  before  the  inquisition 
found  (id).  This  provision,  as  to  the  defence  which  may  be 
interposed,  has  but  little  if  anything  to  do  with  the  question. 
The  intention  of  it  is  obviously  to  protect  the  possession  of 
an  adverse  claimant,  without  title,  who  has  been  in  tbe 
exclusive  and  quiet  possession  for  three  years,  under  claim  it 
color  of  title.  After  three  years  peaceable  adverse  possession, 
the  owner  cannot  proceed  under  the  statute  to  remove  hini, 
although  his  original  entry  was  wrongful.  In  other  words, 
it  is  a  statute  of  limitations,  and  cannot  be  invoked  to  aid  the 
complainant,  if  he  fails  to  establish  such  a  possession  in 
himself,  as  to  bring  him  within  the  terms  of  the  statute. 

It  is  a  general  rule,  well  established  in  the  law  of  evideni^e, 
that  the  defendant  may  disprove  what  the  plaintiff  is  requiied 
to  prove,  to  establish  his  claim.  This  right  is  not  affected  by 
the  provision  in  question.  Kow,  while  peaceable  possession, 
in  these  proceedings,  is  prima  facie  evidence  of  an  estate 
sufficient  to  support  the  complaint,  the  defendant  may  contra- 
dict the  facts  by  which  the  relator  attempts  to  show  a  title 
in  himself;  or,  to  use  the  language  of  Spenoeb,  J.,  in  the 
People  V.  Nd9on  (13  J.  R.,  344),  he  may  contradict  the  facts 
by  which  the  relator  attempts  to  make  out  his  e^taie^  and 
vruiy  show  that  he  has  not  &uch  an  estate  as  would  enable  him 
to  maintain  the  prosecution. 

But  the  defendant  having  obtained  possession  without 
force,  the  question  is,  whether  the  relator  had  constructive 
possession  at  the  time  of  the  alleged  forcible  detainer,  and 
doubtless  the  burden  is  on  him  to  establish  it ;  and  it  is  cer« 
tainly  competent  for  the  defendant  to  contradict  the  facts 
upon  which  the  relator  relies  to  establish  it.    Take  the  case 
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of  a  servant  in  the  occupation  of  the  owner's  land ;  it  may 
be  shown  in  these  proceedings,  that  his  possession  is  that  of 
his  employer,  and  that  the  complainant,  although  occupying 
the  owner's  land,  has  no  interest  or  possession  whatever  to 
entitle  him  to  institute  these  proceedings. 

This  brings  us  to  the  real  question,  and  that  is,  whethei 
the  relator  had  such  an  interest  or  possession,  as  to  entitle 
him  to  maintain  a  prosecution  against  the  defendant  for  a 
forcible  detainer  of  the  land  on  which  his  shop  stood  before 
it  was  removed  by  the  defendant. 

The  loeus  in  quo  was  occupied  by  a  shop  and  platform 
hay-scales ;  and,  as  was  offered  to  be  proved,  was  parcel  of 
200  acres,  granted  to  one  Sands  Higginsbotham  by  the  State 
in  May,  1827.  Afterward,  in  1860,  Higginsbotham  con- 
veyed certain  portions  of  it,  including  the  premises  in  ques- 
tion, to  Nathan  B.  Wilbur  and  others,  and  their  successors, 
and  survivors,  in  trusty  to  sell  and  convey  to  whoever  would 
in  their  judgment,  erect  suitable  substantial  brick  buildings, 
solely  for  business  purposes  for  the  beneficial  growth  of  the 
village  of  Oneida.  In  October,  1861,  the  trustees  contracted 
to  sell  to  the  defendant  (Nehemiah  Fields)  a  parcel  of  said 
lands,  lying  and  being  south  of  Phelps  street,  and  on  the 
east  side  of  Main  street,  being  lot  number  one,  ^^  being 
twenty-five  feet  in  width  on  Main  street,  the  same  width  in 
rear,  and  extending  in  depth  from  Main  street  to  the  feeder ;" 
the  defendant  agreeing  on  his  part,  ^'  to  erect,  and  inclose 
upon  said  lot  number  one,  with  a  suitable  brick  building.'' 
These  conveyances  were  rejected  by  the  judge  at  the  circuit, 
but  they  have  been  copied  into  the  case,  and  the  object  of 
offering  them  was,  to  show  that  the  locus  in  quo  was  actually 
included  in  the  land  bought  by  Higginsbotham  from  the 
State,  and  sold  by  the  trustees  to  the  defendant ;  and  of 
course  could  be  no  part  of  the  State  land.  Assuming,  as  I 
think  we  must,  that  the  evidence  excluded  would  have  shown 
this,  it  effectually  disposes  of  the  principal  fiict  relied 
upon  to  sustain  the  prosecution,  and  upon  which  the  decision 
of  this  court  mainly  rested  when  the  case  was  here  before. 
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Without  doubt,  it  was  competent  for  the  defendant  to  show 
that  his  contract  included  the  locus  in  qttOj  and  that  he 
entered  into  actual  possession  of  part,  claiming  the  whole. 
The  defendant  occupies  the  same  position  as  Higginsbotham 
would  occupy  if  he  had  retained  the  title ;  and  if  the  relator 
had  no  interest  in  the  land  as  against  the  owner  when  he 
was  held  out  by  force,  he  could  not  have  constructive  posses- 
sion within^  the  meaning  of  the  statute. 

The  case  shows  that,  while  Higginsbotham  was  in  posses- 
sion, and  before  he  gave  his  trust  deed,  the  shop,  which  was 
then  owned  by  one  Fish,  was  moved  on  to  the  spot  it  occu- 
pied when  it  was  moved  off  by  the  defendant ;  that  Fish  got 
permission  of  Higginsbotham  to  move  it  there,  with  an 
understanding  that  it  was  to  be  moved  off  again  whenever 
Higginsbotham  required  it ;  and  that  there  was  no  agree- 
ment between  them  that  Fish  should  pay  rent  or  other  com- 
pensation for  the  privilege  of  having  his  shop  stand  there. 
He  also  got  permission  of  Higginsbotham  to  put  down  a 
platform  for  hay-scales,  in  front  of  the  shop.  He  continued 
to  occupy  the  shop  and  hay-scales,  without  any  new  agree- 
ment, until  the  defendant  purchased  the  lot,  on  part  of 
which  they  stood,  for  the  purpose  of  erecting  a  block  of 
buildings."^  The  lot,  as  we  have  seen,  was  called  number 
one,  was  uninclosed,  and  the  shop  and  hay-scales  occupied 
only  a  portion  of  it.  When  the  defendant  purchased  the 
lot,  he  notified  Fish  of  his  purchase  and  of  his  intention  to 
take  possession  of  the  whole  of  it,  for  the  purpose  of  erect- 
ing  a  block  of  buildings,  as  he  had  agreed  to  do  by  his  con- 
tract The  defendant  proposed  to  prove  that  Fish,  when 
told  of  this,  stated  to  the  defendant  that  he  made  no  claims 
there,  and  that  he  would  move  the  shop  off,  and  upon  this 
that  Field  went  to  work  excavating,  to  put  up  his  block. 
This  evidence  was  excluded,  to  which  there  was  an  excep- 
tion. The  defendant  also  offered  to  prove  that  Field 
claimed  the  right  to  go  into  possession  under  Higgins- 
botham, and  that  Fish  consented  that  he  might  excavate, 
and  agreed  to  move  off  the  building  when  they  got  up  to 
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where  the  building  was.  This  evidence  was  excluded,  to 
which  there  was  also  an  exception.  It  was  then  proved 
that  Field  did,  in  fact,  commence  excavating  for  his  block, 
that  he  excavated  up  to  the  hay-scales,  that  Fish  moved  the 
haynscales,'  and  then  the  excavation  went  on  up  to  the  shop, 
as  close  as  thej  could  get ;  that  Fish  made  preparations  to 
remove  his  shop,  and  actually  employed  men  to  do  it  before 
he  sold  it  to  the  relator ;  that  when  he  sold  the  shop  to  the 
relator,  he  told  him  that  he  had  made  a  bargain  to  move  it 
off,  the  hay-scales  being  already  moved  off;  and  that  he  had 
made  a  contract  to  move  off  the  shop. 

The  fact  that  Fish  was  going  to  put  a  block  on  the  lot  was 
a  fact  of  general  notoriety. 

The  complaint  calls  for  twenty-six  by  twenty-eight  feet  of 
ground.  The  shop  was  twenty-eight  by  sixteen  feet,  and, 
of  course,  the  lo<ms  in  quo  included  the  ground  on  which 
the  hay-scales  stood.  The  case  shows  that  Fish  occupied  the 
building  as  a  harness  shop,  and  sold  it  to  the  relator  on  the 
1st  of  January,  1863,  but  still  retained  possession  by  an 
arrangement  with  the  relator,  until  the  10th  or  12th  of  April 
following,  when  he  delivered  the  key  to  the  relator,  leaving 
some  few  articles  of  personal  property  in  the  shop.  The 
relator  locked  it  up,  and  carried  the  key  to  his  house,  several 
miles  distant.  After  that  the  relator  went  to  the  village 
several  times,  unlocked  the  shop,  and  examined  it ;  talked  of 
turning  it  round  on  the  street,  and  proposed  to  rent  it  for  a 
meat  shop.  There  were  several  interviews  between  the 
relator  and  the  defendant,  in  which  the  defendant  offered  to 
the  relator  to  buy  the  shop,  the  relator  then  claiming  that  he 
had  a  right  to  occupy  the  premises.  This  claim  was  upon  the 
ground,  as  I  understand  it,  that  it  was  State  land.  Failing  to 
effect  any  arrangement  with  the  relator,  the  defendant  pro- 
ceeded, in  his  absence,  to  remove  it  from  the  lot  into  the 
public  highway.  The  relator,  the  same  day,  appeared  and 
demanded  re-possession  of  the  premises,  when  he  was  kept 
out  hfforcey  according  to  the  verdict  of  the  jury.  Without 
disputing  the  fact  that  force  was  employed  to  retain  possession 
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by  the  defendant,  I  am  clearly  of  opinion  that,  nnder  the 
circumstances  disclosed  in  the  evidence,  the  verdict  cannot 
^be  sustained. 

The  relator,  being  out  of  possession  at  the  time  of  the 
alleged  forcible  detainer,  was  required  by  statute  to  show  that 
he  had,  at  least,  the  oonHructwe  possession.  And  as  against  a 
stranger  to  the  title,  we  have  seen  that  his  prior  occupation 
would  be  evidence  of  his  right  and  sufficient  to  support  the 
verdict ;  but  as  against  the  owner,  entitled  to  the  possession, 
it  is  clear  that  the  relator  would  have  no  interest  or  estate 
in  the  premises. 

But  before  proceeding  to  define  the  actual  relation  subsisting 
between  these  parties,  there  are  several  incidental  questionii 
which  I  propose  to  discuss. 

It  is  said  that  Fish,  and  afterward  the  relator,  was,  at  least, 
a  tenant  at  will.  Perhaps  this  is  true,  as  such  a  tenancy  was 
known  at  common  law.  But  as  there  was  never  any  conven- 
tional relation  between  Fish  and  Higginsbotham,  or  between 
the  relator  and  the  defendant,  of  landlord  and  tenant,  neither 
of  them  was  entitled  to  notice  to  quit.  {Benjamin  v.  Benjor 
minj  6  N.  T.,  383 ;  People  v.  Annis^  45  Barb.,  304.)  A 
tenancy  strictly  at  will,  at  common  law,  may  be  terminated  at 
any  time,  either  by  an  express  declaration  to  that  effect,  or  by 
any  act  of  ownership  inconsistent  with  the  tenancy.  The 
tenancy  terminates  immediately,  and  the  only  question  of 
doubt  is  whether  the  tenant  might  enter  afterward  to  remove 
his  goods,  without  being  a  trespasser.  {Doe  v.  McKaeg^  10 
B.  &  C,  721 ;  1  HilUard  on  Real  Property,  279.)  In  the 
case  of  a  lease,  strieUy  atwiU^  it  has  been  held  that  an  entry 
by  the  landlord,  and  notice  to  quit  given  to  the  tenant,  will 
terminate  the  lease,  revest  possession  in  the  landlord,  though 
the  tenant  be  not  actually  turned  out.  {Oufi  v.  Zowdlj  19 
Pick.,  25.)  It  is  submitted  that  if  there  was  any  tenancy 
between  Higginsbotham  and  Fish,  it  was  strictly  a  tenancy  at 
will  at  common  law,  and  gave  Fish  no  estate  or  right  of  pos- 
session which  he  could  transfer  to  the  relator ;  and  that  it  was 
terminated  by  the  very  act  of  transfer  under  color  of  which 
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the  relator  claims  an  interest  \i\  the  premises.  It  is  a  well 
established  mle  that  sach  a  tenant  cannot  assign,  though  he 
may  take  a  release.  (  Hilliard,  278.)  And  it  is  said  that  one 
place  1  on  the  land  without  any  terms  prescribed  or  rent 
receiyed,  is  strictly  a  tenant  at  will.    ( Id.) 

In  my  opinion  no  such  tena/ncy  is  recognized  by  the  Bevised 
Statutes.  Ample  provisions  are  made  for  terminating  tenan- 
cies, and  giving  to  the  landlord  a  summary  remedy  to  recover 
possession  after  such  determination.  These  are  tenancies  for 
years,  at  will  and  at  suffirance,  and  we  have  seen  that  tliey 
can  only  arise  where  there  has  been  a  conventional  relation  of 
la.idlord  and  tenant  between  the  parties.  The  relator  cer- 
tamly  is  in  no  better  position  than  he  would  be  if  he  had 
entered  under  a  lease  and  held  over  after  the  termination  of 
hi>}  estate  by  a  notice  to  quit.  The  landlord  may  afterward  law- 
fully re-enter  or  maintain  ejectment,  or  proceed  in  the  man- 
ner prescribed  by  law  to  remove  such  tenant.  (1  R.  S.,  745,  §  9.) 

This  is  clearly  declaratory  of  the  rights  of  the  owner  at 
common  law  to  re-possess  himself  of  his  property  wrongfully 
withheld,  if  he  can  do  so  \nthout  a  breach  of  the  peace.  The 
Linguage  of  the  statute  is,  that  he  ^^  may  re-^nter  or  maintain 
ejecirnentf  or  proceed  in  the  manner  prescribed  by  law,  to 
remove  such  tenant." 

It  is  therefore  clear  upon  this  statute,  that  the  right  of 
re-entry y  without  suit,  is  reserved  to  the  owners  of  real  estate, 
as  against  tenants  whose  rights  have  been  determined  by 
notice,  or  in  any  other  mode  made  known  to  the  law. 

Tliat  such  a  right  existed  at  common  law  is  beyond  ques- 
tion, and  it  has  been  repeatedly  recognized  by  the  decisions  of 
our  own  courts. 

Every  man,  having  a  right  of  entry  into  lands,  may  assert 
the  right,  provided  he  commits  no  such  acts  of  violence  as 
will  subject  him  to  a  criminal  prosecution.  {Langdon  v.  PoU 
ter^  3  Mass.,  215.)  And  it  was  said  by  Spexcer,  J.,  in  Hyatt 
V.  W(H}d  (4  John.  R.,  158),  that  in  respect  to  real  property,  a 
person  having  a  right  of  entry  may,  imder  the  statute,  enter 
peaceably  upon  one  who  is  in  possession  Mdthout  right  by  the 
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terms  of  the  statute ;  but  if  the  entry  had  been  by  breach  of  tLe 
peace,  the  defendant,  it  seems,  might  be  indicted,  but  it  would 
not  render  him  a  trespasser.  (Sayaob,  J.,  in  Order  v.  StartMj 
9  Cow.  R.,  687.)  And  this  is  clearly  the  role  to  be  deduced 
from  the  provisions  of  the  Revised  Statutes,  which  provide 
that  "  no  entry  shall  be  made  into  any  lands  or  other  posses- 
sions but  in  cases  where  entry  is  given  by  law,  and  in  such 
case  in  a  peaceable  manner,  not  with  strong  hand  or  midti^  ^ 
tude  of  jpeopUP  This  provision  is  a  ftdl  recognition  of  the 
common  law  right  of  the  owner  to  re-enter  as  against  a  pereon 
in  possession  without  right,  if  he  can  do  so  without  force.  In 
Livingston  v.  Tanner  (14  N.  Y.,  64),  a  tenant  for  life  coii- 
tinued  in  possesion  without  the  consent  of  the  owner  after 
the  determination  of  his  estate,  and  it  was  held  that  he  tsv  4S 
not  entitled  to  notice  to  quit ;  ^xAper  Johnson,  J. :  '^  In  sudi 
a  case  the  owner  could  always  enter  and  dispossess  the  ocna- 
pant,  or  maintain  ejectment  without  notice,  and  could  do  so 
still "  (p.  70).  He  may  re-enter  without  force,  but  not  with 
such  force  as  to  make  him  liable  to  an  action  for  forcible 
entry.  {Newton  v.  Harland^  1  Mann  &  Gr.,  644 ;  4  Keit, 
Const.  Ed.  130,  Note.) 

It  is  obvious,  however,  that  the  prosecutor  must  have  got- 
ten into  possession  under  some  daim  of  rig/Uj  either  as  tenant 
or  purchaser,  to  entitle  him  to  the  protection  of  the  statute. 
Although  the  tenancy  has  expired,  or  the  contract  of  pur- 
chase has  been  forfeited,  the  prosecutor,  until  he  has  been 
expelled  by  lawful  proceedings,  may  claim  to  be  in  possession, 
seized  of  his  original  estate.  And  it  has  been  held  that  all 
entries  by  the  owner  upon  the  lands  in  possession  of  a 
t&nant,  whose  tenancy  has  expired^  by  such  force  as  to  subject 
him  to  an  action  for  a  forcible  entry,  are  unUmfuly  within 
the  meaning  of  the  statute ;  and  that  tiie  owner  himself  may 
by  these  proceedings  be  required  to  restore  what  he  has  thns 
acquired  by  force  and  violence.  In  such  a  case  he  may  be 
found  guilty  of  either  forcible  entry  or  detainer,  although  the 
two  offenses  are  one  and  the  same,  as  the  forcible  detainer 
will  depend  uponthe  question,  whether  there  has  been  in 
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fact  a  forcible  entry.  When,  however,  the  prosecutor  never 
vxM  in  as  tenant  or  jm/rchaseTy  but  by  the  niere  license  of  the 
owner,  it  is  clear,  as  I  shall  presently  show,  that  his  occupa^ 
tion  does  not  draw  to  itself  any  estate  or  interest  which  the 
law  recof^izes  as  entitling  him  to  restoration.  If  so,  any 
trespasser  might  defy  the  owner,  when  required  to  relinquish 
his  occupation. 

As  to  what  constitutes  a  forcible  detainery  the  authorities 
are  not  agreed.  It  is  said  that  if  a  tenant  for  years  after  his 
term  had  expired,  hold  by  force  against  the  lessor,  it  is  a 
forcible  detainer.  (Cro.  Jac.,  199.)  So  a  mortgagor,  after 
forfeiture,  might  be  guilty  of  forcible  detainer,  by  maintain- 
ing possession  by  force.  (3  Chit.  0.  L.,  1121.)  But  under 
our  statutes  the  relations  of  the  parties  are  changed,  so  that 
the  prosecution  could  not  be  maintained  until  after  foreclo- 
sure. Perhaps  the  correct  rule  is  stated  in  1  Bishop's  Cr.  L., 
§  397.  The  author  says :  "  A  man  may  use  all  reasonable 
and  necessary  force  to  defend  his  real  and  personal  estate,  of 
which  he  is  in  the  actual  possession,  yet  if  he  tmdertalces  to 
retain  what  he  knows  to  he  a  wrongfid  possession  hy  such 
force  amd  numbers^  as  necessarily  to  excite  terror,  he  is 
indietcMe,  This  offense  is  called  in  law  2^  forcible  detainer.'^^ 
Wharton  says  that  this  offense  occurs,  when  a  man  takes  or 
keeps  possession  of  the  lands  or  tenements  of  another  by 
force,  &c.  (Wharton's  C.  L.,  §  2013.)  And  he  says  that  a 
person  who  has  a  right,  may  enter  and  then  maintain  the 
proceedings  against  one  wrdanjofvRy  in  possession.  (§  2037.) 
And  it  was  held  in  Mugford  v.  Richardson  (6  Allen  R.,  76), 
that  after  the  tenancy  has  been  terminated  by  notice,  the 
owner  having  gained  peaceable  possession  of  a  portion  of  the 
premises,  might  use  as  much  force  as  may  be  necessary  to 
overcome  the  tenant's  resistance  to  his  taking  possession  of 
the  residue.  And  in  the  absence  of  the  occupant,  the  owner 
having  the  right  to  the  possession,  may  enter  by  forcing  open 
the  door,  though  the  occupant  expects  to  return.  {Micssey 
V,  ScoU,  32  Vt.,  82 ;  S.  P.  Turner  v.  Meyinott,  1  Bing.,  158 ; 
Stoite  V.  Pridgen,  8  Ired.,  84.) 

Lansing — You  L  31 
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In  the  form  of  indictmeiit  for  a  forcible  detainer^  it  may 
be  stated  that  the  entry  was  unlawful  and  the  detainer 
forcible  (2  Bishop  on  C.  Procedure,  §  335) ;  and  it  was  held 
in  the  Stais  v.  Johnson  (1  Dev.  and  Batt.,  324),  that  neither 
by  common  law  nor  by  statute  can  an  indictment  be  main- 
tained, when  the  entry  is  both  peaceful  and  lawful ;  and  that 
to  authorize  proceedings  under  the  English  statutes  for  a 
forcible  detainer^  the  entry  must  be  an  unlawful  entry,  fol- 
lowed by  2k forcible  detainer. 

In  some  few  cases,  judges  have  advanced  the  doctrine  that 
any  entry,  even  by  the  person  entitled  to  the  possession,  is 
unlawful,  if  made  against  the  will  of  the  party  in  possession. 
Such  a  view  of  the  statute  is  clearly  contrary  to  the  decisions 
of  our  own  courts  and  to  the  policy  of  the  law.  (See  1 
Wash.,  on  Keal  Estate,  540,  541.)  Our  statutes  do  not  inte^ 
fere  with  the  common  law  right  of  justifying,  in  an  action  of 
trespass,  qtmre  datcwm  fregity  even  a  forcible  entry  {Jacir 
son  V.  Farmer y  9  W.  R.,  201 ;  Hyatt  v.  Woody  4  John.  R, 
150 ;  Ives  v.  Ives^  13  John.  R.,  235.) 

There  was  never  any  doubt  of  the  right  of  the  owner  to 
re-possess  himself  of  his  lands,  if  he  found  them  vacant ;  and 
it  seems  to  be  well  established,  that  leaving  personal  prop- 
erty on  the  lands  does  not  preserve  the  possession  (3  Bacon 
Ab.,  Forcible  Entry  (B) ;  2  Bishop  on  Or.  L.,  §  421) ;  and  it 
has  been  held  that  the  mere  act  of  nailing  up  the  doors  of  a 
house  does  not  amount  to  retaining  possession.  Such  an  act 
may  show  an  intention  that  others  should  not  possess,  but  it 
cannot  be  construed  to  be  a  continual  possession  {Hopkins  v. 
Buok,  3  A.  K.  Marsh.,  110.)  But  when  the  family  or  ser- 
vants of  the  tenant  are  left  in  possession  of  a  residence  upon 
the  lands,  it  seems  that  the  owner  cannot,  after  gaining 
possession  without  opposition,  forcibly  expel  them.  The 
subsequent'  force,  by  relation,  is  considered  as  a  part  of  the 
original  force,  and  the  owner  may  be  proceeded  against  for 
a  forcible  entry  and  detainer,  although  this  was  gravely  ques- 
tioned by  some  of  the  judges  in  Newton  v.  Harland  (1 
Mann,  and  G.,  644).    It  is,  however,  quite  clear,  that  leaving 
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a  shop  on  the  premisesy  which  is  the  -pereonal  property  of  the 
tenant,  iB  not  to  be  r^arded  as  the  retention  of  the  possession 
of  the  lands  on  which  it  stands.  Thus,  in  J*teld  v.  Higgins 
(36  Maine  R,  3.39),  in  a  proceeding  for  a  forcibly -entry  and 
detainer,  to  recover  a  building  standing  upon  the  land  of  the 
owner,  by  his  consent,  it  was  held  that  the  action  could  not 
be  sustained,  although  the  complaint  claimed  the  premises  b& 
well  as  the  building. 

In  fact,  the  authorities  show  that  the  relator  himself  might 
have  been  proceeded  against  for  2k  forcible  detainer,  if  he  had 
attempted  to  retain  his  possession  by  force.  Having  the  title 
and  tlie  right  of  possession,  and  having  taken  possession  of 
a  portion  of  the  lot^  the  defendant  must  be  deemed  m  can- 
structive  posaesnon  of  the  whole.  An4  the  relator,  having 
gone  into  the  shop  with  a  claim  to  occupy  the  land,  could  be 
proceeded  against  by  the  owner  for  an  unlawful  detainer. 
(Benedict  v.  Jlarty  1  Cush.,  487.)  The  congtructi/ve  possession 
follows  the  legal  title,  or  title  deeds,  and  does  not  attach  to 
one  who  is  out  of  possession,  and  without  title.  When  there 
is  no  adverse  holdingy  the  possession  follows  the  property  in 
the  land,  and  is  in  him  who  has  the  title.    (3  Wash.,  118.) 

Doubtless  a  man  without  right,  may  enter  upon  the  owner's 
land  and  gain  a  title  by  disseizin  in  certain  cases ;  but  to  give 
such  entry  effect,  as  an  adverse  possession,  it  must  be  yielded 
to  without  opposition  by  the  real  owner.  When,  therefore, 
the  owner  protests  against  the  acts  of  possession  by  the  other 
party,  they  are  unavailing.  (3  Wash.,  141  and  142.)  And 
a  mere  possession,  without  a  claim  of  right,  gives  no  title, 
however  long  the  same  may  be  continued  (Id.,  141) ;  that  is, 
as  against  one  who  disturbs  him  in  his  possession,  although 
he  could  not  defend  against  the  owner.  (Id.,  132.)  As. to 
him,  the  true  owner  may  enter  at  any  time  upon  such  an 
occupation.  {LaFromhois  v.  Jachsony  8  Cow.  B.,  603,  Jones, 
Chancellor.) 

Sut  in  my  opinion,  the  relator  upon  the  &cts  disclosed  on 
the  trial,,  and  offered  in  evidence,  had  no  interest  or  right  to 
possession,  which  would  entitle  him  to  maintain  this  prosecu- 
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tion  against  the  defendant,  either  for  a  forcible  entry  or 
detainer.  Prior  to  the  Revised  Statutes  the  relator,  to 
entitle  him  to  this  remedy,  was  required  to  show  that  he  had 
an  estate  in  the  premises,  for  at  least  a  term  of  years.  Now 
he  must  have  an  estate  of  freehold,  or  for  a  term  of  years, 
or  so?ne  other  right  to  the  poasesnon.  And  the  complaint 
must  state  that  right.  (2  R.  S.,  508,  §  3.)  It  was  not  intended 
therefore,  to  include  a  person  who  happened  to  get  into  the 
possession  of  the  owner's  land  without  any  right  to  it.  A 
person  in  possession  as  a  tenant  at  will,  or  sufferance,  has  an 
estate  or  interest  in  the  land ;  and  although  he  occupies 
beyond  his  term  and  holds  on,  is  deemed  to  be  in  possession 
of  the  estate,  or  interest  of  which  he  was  originally  seized. 
By  our  statutes,  such  a  tenant  may  be  turned  out  of  posses- 
sion by  summary  proceedings  after  the  expiration  of  the 
statutory  notice.  And  if  he  attempts  afterward  to  hold  pos- 
session by  force,  the  authorities  are  to  the  effect,  that  the 
landlord  may  proceed  against  him  for  dk  forcible  detainer. 

But  the  statute  evidently  contemplates,  that  the  possession 
of  the  complainant  should  be  founded  upon  some  right  or 
interest  in  the  land  to  entitle  him  to  its  protection,  and  the 
complaint  would  be  fatally  defective  if  he  merely  alleged 
possession,  without  claiming  a  ri^ht  to  it. 

"We  have  already  seen  that  a  naked  possession,  without  a 
claim  of  right,  is  nothing  but  an  occupation,  upon  which 
the  owner  may  enter  at  any  distance  of  time ;  for  he  does 
no  wrong  to  the  occupant,  who  claims  no  interest  in  the  land. 
(8  Cow.  R.,  603.)  The  complainant,  if  he  has  any  right  to 
the  possession,  has,  doubtless,  an  estate^  which  is  the  appro- 
priate legal  signification  to  denote  the  particvlar  right  he 
has  in  the  land.  (Hilliard  on  Real  Estate,  47.)  That  neither 
Fish  nor  the  relator  had  any  interest  or  estate  in  the  land,  is 
too  obvious  to  require  the  citation  of  authorities.  Fish's 
shop  occupied  this  land  by  the  license  of  the  owner,  which 
is  a  mere  authority  to  enter  upon  tl^e  land,  and  do  an  act,  or 
series  of  acts,  without  having  any  interest  in  the  land, 
founded    in  personal  confidence,  and  not  assignable,  and 
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amonnts  to  nothing  more  than  an  excuse  for  the  act, 
which  would  otherwise  be  a  trespass.  (1  Hilliard,  235,  note 
(b) ;  1  Wash.,  542.)  It  does  not  extend  to  any  one  but  the 
licensee.  The  death  of  either  party  will  revoke  it,  and  so 
would  a  transfer  or  alienation  of  the  interest  of  the  licenser. 
(Id.,  545.)  A  parol  license  to  enter  upon  another's  premises 
to  cut  a  drain,  to  construct  a  culvert,  to  flow  the  land,  or  to 
erect  and  maintain  a  house,  is  revocable,  and  confers  no  right 
whatever  upon  the  licensee  to  occupy  the  premises  after  it  is 
revoked.  (Id.,  546,  7.)  Thus,  in  JETarris  v.  GiUingJiam  (6  N. 
H.  Hep.,  9),  A,  with  the  permission  of  B,  erected  a  house  on 
B's  land,  and  then  conveyed  the  house  to  C,  but  continued  to 
reside  in  it.  B  conveyed  the  land  on  which  the  house  stood 
to  D,  who  requested  A  to  leave  the  house,  and,  upon  A's 
refusal,  entered  and  tore  down  the  chimneys,  and  put  it  in  such 
a  situation  that  A  could  not  reside  in  it ;  and  it  was  held  that 
A  could  not  maintain  an  action  for  breaking  and  entering 
upon  him.  So  when  tlie  church  parish  permitted  some  of 
the  parishioners  to  build  sheds  on  the  land  owned  by  the 
parish,  and  occupy  them,  it  was  held  that  they  might  be  torn 
down  by  the  parish,  without  being  responsible  to  the  owners 
of  the  sheds.  {Bachelder  v.  Wakefidd^  8  Cush.,  243.)  In 
Jackson  v.  Bahcoch  (4  J.  R.,  418),  it  was  held  that  a  written 
license  by  tlie  owner  to  another  to  build  upon  and  occupy 
his  lands,  was  revocable,  and  gave  to  the  licensee  a  mere 
license,  or  personal  privilege  to  inhabit,  and  conferred  no 
title  to  the  possession.  Such  a  license  of  the  owner  of  the 
land  to  another,  to  erect  a  house  on  such  land,  for  his  use, 
operates  only  as  an  excuse  for  the  act,  and  passes  no  interest 
in  the  land.  {Prince  v.  Case^  10  Conn.,  375.)  It  is  not  an 
easement.  {Bachelder  v.  Wakefidd^  mpra.)  In  Haywood 
V.  SfiUer  (3  Hill,  90),  the  plaintiff  entered  into  possession  of 
a  house  upon  the  defendant's  premises,  under  a  conti*act  to 
work  the  defendant's  land  for  a  year,  and  it  was  held  that  it 
created  no  tenancy ;  and  the  defendant  having  entered  the 
house,  and  put  the  plaintiff's  furniture  out,  the  plaintiff  sued 
him  in  trespass,  and  failed  to  recover.    The  poeeessian  of  the 
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plaintiff,  in  Bueh  a  case,  is  the  possession  of  the  owner,  and 
has  been  so  held,  repeatedly,  by  this  court  (And  see  Putnam 
Y.  Wise,  1  Hill  R,  2^8 ;  Peojis  r.  Annes,  45  Barb.,  804.) 

Fish  having  put  his  shop  on  the  lot  by  the  mere  license 
of  the  owner,  such  license  did  not  create  a  tenancy  known  to 
oar  laws ;  but  the  law  applicable  to  licenses  most  be  applied 
to  his  occupation.  It  seems  unnecessary  to  say  that  time  is 
of  no  importance  in  determining  the  rights  of  the  parties. 
It  would  hardly  be  contended  that  a  license  to  occupy  for  a 
day,  or  temporarily,  would  confer  any  right  on  the  licensee 
to  continne  in  possession.  Any  trespass  committed  upon  the 
land  thus  occupied  could  be  brought  in  the  name  of  the 
owner.    (Putnam  v.  Wise,  suj>ra,) 

The  rights  of  the  parties  are  not  changed  because  the 
license  is  continued  for  a  week,  a  month,  or  for  years.  This 
is  emphatically  so  when  the  licensee  does  not  live  upon 
the  premises.  When  he  has  a  residence  upon  another's  land, 
the  courts  have  showed  a  disposition  to  protect  him  against 
t^  forcible  entry  by  various  and  contradictory  theories  of  the 
liEiw ;  but  no  case  can  be  found  where  such  protection  has 
been  extended  to  other  erections,  which  are  personal  property. 
The  contrary  was  expressly  decided  in  J^i/er  v.  Chici  (52 
Maine,  350). 

I  therefore  come  to  the  conclusion  that  Fish  never  had 
possession  of  the  land  upon  which  his  shop  stood,  as  against 
the  owner,  and  could  not  maintain  the  proceeding  against 
the  defendant  for  forcibly  removing  the  shop  into  the  high- 
way. And  it  is  entirely  clear  upon  the  authorities,  that  he 
had  no  possession  which  he  could  transfer  to  the  relator  by  a 
sale  of  the  shop  and  which  transfer  of  itself  worked  a  revoca- 
tion of  the  license ;  and  the  entry  of  the  relator  afterward 
Was  a  trespass  upon  the  possession  of  the  defendant.  He  was 
a  mere  intruder,  and  of  course  had  neither  title  nor  possession 
to  entitle  him  to  maintain  such  a  proceeding  as- this  against 
the  owner  of  the  land. 

The  owner,  not  having  parted  with  the  title  or  posaessiotii 
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had  a  right  to  use  all  necessary  and  reasonable  force  against 
the  relator,  who  attempted  to  dispossess  him  without  right. 
(1  Bish.  Or.  L.,  ^997;  ffappmjftan^^.  Feopls,  6  Barb.,  607; 
27ie  State  v.  Qodm/^  13  Ired.,  348.) 

If  I  have  not  mi^taJcen  the  piurport  of  the  anthoritiee,  the 
relator  must  fSul  to  sustain  this  proceeding  upon  several 
grounds. 

^1.)  If  Fish  was  eyer  in  possession,  with  such  an  interest  aa 
to  entitle  him  to  the  protection  of  the  statute,  he  voluntarily 
yielded  it  up  to  the  defendant,  when  he  allowed  him  to  enter 
upon  a  part  of  the  premises,  with  claim  of  title  to  the  whole. 
(Mugford  v.  Riehardaon^  6  Allen,  76 ;  and  see  McDimgaU 
V.  Sitcher^  1  John.  R.,  42.) 

(2.)  But  Fish  having  occupied  the  locus  m  quo^  by  the 
mere  license  of  the  owner,  was  never  in  possession  as  against 
the  owner ;  but,  if  he  was,  be  could  not  transfer  any  interest 
or  right  to  possession  to  the  relator ;  for,  by  the  very  act  of 
transfer,  his  right,  whatever  it  was,  was  terminated. 

(3.)  Tlie  relator,  in  order  to  sustain  the  verdict,  must  show 
that  he  had,  at  leaat,  a  (xmsia'ucti/oe  possession ;  and  this,  wo 
have  seen,  he  could  not  establish,  aa  against  the  owner,  who 
had  bten  permitted  by  Fish  to  enter  into  a  part  of  the  lands 
before  the  relator  purchased  the  shop. 

In  any  aspect  of  the  ease,  I  regard  the  relator  as  a  mere 
intruder  upon  the  possession  of  the  defendant,  and,  in  my 
opinion,  he  has  no  more  right  to  maintain  this  proceeding 
than  any  other  trespasser  who  should  intrude  himself  upon  ^ 
the  premises. 

The  motion  for  a  new  trial  should  be  granted,  with  costs  to 
abide  the  event,  and  the  motion  for  restitution  denied  witliout 
costs. 

Baoon  and  Fostbr,  JJ.,  concurring. 

Ordered  accordingly. 
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The  People  of  the  State  of  Kew  York  on  the  relation 
of  WiLLiB  H.  Adbit,  Ej^milton  N.  Towner  aio)  Abtemub 
H.  Whitney,  Commissioners  for  the  Improvement  of  the 
Boquet  river,  v.  William  F.  Allen,  Comptroller  of  the 
State  of  New  York. 

(Gbnbral  Tbbm,  TmRD  Distbiot,  Seftembbb,  1860.) 

The  legislatore  haying  passed  a  law  bj  a  minority  yote,  appropriating 
money  for  the  purpose  of  removing  obstructions  from,  and  improyingthe 
navigation  of,  the  navigable  portion  of  the  Boquet  river;  a  river  flowing 
into  Lake  Champlain,  and  navigable  therefrom  for  three  miles,  for  boats 
of  light  burden,  used  in  the  transportation  of  coal,  iron  and  other  commo- 
dities.— ffeldy  the  appropriation  was  neither  for  local  nor  private  purposes, 
and  the  law  was  constitutionally  enacted  and  valid.  Peckham,  J. 
dissenting. 

It  seems,  when  there  may  be  doubt,  as  to  whether  an  appropriation  is  or  is 
not  for  local  or  private  purposes,  and  it  is  not  made  to  appear  that,  in  point 
of  fact,  it  is  for  one  or  the  other  of  such  purposes,  the  presumption  will 
be  in  favor  of  the  constitutionality  of  the  legislative  proceedings.    Per 

HOOBBOOH,  J. 

In  the  application  of  the  clause  of  the  constitution,  which  makes  a  two- 
third  vote  of  the  legislaturo  requisite  for  the  passage  of  bills,  "  appro- 
priating the  public  moneys  or  property,  for  local  or  private  purposes;" 
where  an  improvement  ordered  is  clearly  of  a  local  character,  thejudicial 
department  may  pronounce  it  unconstitutional ;  but  where  the  question 
is  one  of  degree  or  extent,  and  not  of  the  legal  effect  of  a  palpable  &ct, 
it  foUs  within  the  domain  of  the  legislature.    Id. 

The  practice  of  the  legislaturo,  with  roference  to  various  acts  making  appro- 
priations of  money  for  purposes  similar  to  the  act  in  question,  pointed 
out;  and  the  meaning  of  the  terms  "local"  and  "private"  commented 
upon  and  explained.    Id. 

HM,  further,  a  mandamus  would  lie  against  the  comptroller,  to  compel 
payment  of  the  moneys  appropriated,  on  his  refbsal  to  pay  the  samei 

This  case  was  submitted  to  the  court  under  the  provisionfl 
of  §  372  of  the  Code  of  Procedure,  upon  the  following  fiicts : 

The  legislature,  at  the  session  of  1869,  passed,  by  a  majority 
vote,  the  question  being  taken  by  ayes  and  nays,  and  duly 
entered  on  the  journals,  three-fifths  of  all  the  members  elected 
to  either  house  being  present,  an  act,  of  which  the  following 
is  a  copy : 
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An  Act  for  the  improvement  of  the  navigation  of  tho 

Boquet  river. 

The  People  of  ike  Stale  of  New  York^  represented  in  Sen- 
ate and  Aseemblyj  do  enact  asfoUowe : 

SscnoN  1.  The  sum  of  two  thousand  five  himdred  dollars 
for  each  year,  of  the  years  eighteen  hundred  and  sixty-niney 
and  eighteen  hundred  and  seventy,  is  hereby  appropriated  out 
of  the  moneys  in  the  treasury  belonging  to  the  general  fund, 
not  otherwise  appropriated,  for  the  purpose  of  removing 
obstructions  and  improving  the  navigation  of  Boquet  river, 
from  its  mouth  to  Willsborough  falls,  which  sum  of  money 
shall  be  expended  by  and  under  the  direction  of  Willis  H. 
Adsit,^  of  Willsborough,  Hamilton  !N.  Towner  and  ArtemuB 
H.  Whitney,  of  Essex,  in  the  county  of  Essex,  commissioners 
hereby  appointed  for  that  purpose. 

§2.  The  said  commissioners,  before  entering  upon  the 
duties  of  their  office,  shall  execute  and  iile  in  the  office  of  the 
comptroller  a  bond,  to  the  people  of  this  State,  with  sufficient 
sureties,  to  be  approved  of  by  the  comptroller,  in  the  penal 
sum  of  ten  thousand  dollars,  for  the  faithful  performance  of 
their  duties. 

§  3.  The  aforesaid  conmiissioners  shall  receive  two  dollars 
per  day  for  each  day  actually  employed  in  the  duties  of  said 
office,  out  of  the  money  hereby  appropriated,  and  shall 
annually  report  their  proceedings  on  or  before  the  first  day  of 
December  in  each  year,  verified  by  their  oath  to  the  comp- 
troller. 

§  4.  The  comptroller  shall  have  power  to  fill  vacancies  that 
may  occur  in  said  board  of  commissioners. 

§  5.  This  act  shall  take  effect  immediately. 

This  act  was  certified  by  the  president  of  the  senate  and 
the  speaker  of  the  assembly,  and  signed  by  the  governor, 
but  did  not  receive  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature. 

Lansing — ^Vol.  L        82 
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The  rdaiors  were  the  commissioners  named  in  said  act 

They  had  filed  their  bond  in  the  form  and  with  sttretiefi  u 
prescribed  in  said  act,  wiich  bond  had  been  approved  by,  and 
filed  with  the  comptroller. 

The  relators  had  duly  demanded  of  the  defendant,  as  comp- 
troller, the  sum  of  $2,500  for  the  purposes  specified  in  the 
first  section  of  said  act.  The  Boquet  river  empties  into  Lake 
Champlain,  in  Essex  county.  It  is  and  has  been  fix)m  the 
earliest  settlement  of  the  county,  navigable  for  boats  of  light 
burden,  used  in  the  transportation  of  coal,  iron  and  other 
commodities,  from  its  mouth  to  Willsborough  falls,  a  distance 
of  not  more  than  three  miles. 

The  defendant,  as  comptroller,  had  refused  to  pay  said 
amount,  upon  the  ground  that  the  appropriation  was  for 
"local  or  private"  purposes,  and  that  therefore  the  bill 
should  have  been  passed  by  a  two-thirds  vote  under  tfie  pro- 
visions of  section  9,  of  article  1,  of  the  constitution. 

The  relators  claimed  that  the  appropriation  was  not  for  a 
private  or  local  purpose,  and  that  the  9th  section  of  article  1, 
of  the  constitution  did  not  apply,  and  they  asked  for  a  per- 
emptory mandamus  against  the  defendant,  requiring  him  to 
pay  the  said  sum  of  $2,500 ;  and  the  eomptroUer  denied  the 
rights  of  the  said  relators  to  such  relief,  or  to  any  relief 

Upon  these  facts  the  question  at  issue  upon  the  application 
of  the  relators  waa  submitted  for  adjudication  by  the  oour^ 
under  the  provisions  of  the  Code  before  mentioned. 

Matthew  Haley  for  the  relators. 

Amasa  J.  Parker^  for  the  defendant. 

Present — Ingalls,  Hogeboom  and  Peokham,  JJ. 

By  the  Court — ^Hooeboom,  J.  The  act  in  question,  which 
appropriates  $5,000  out  of  the  general  fund,  for  the  purpose 
of.  removing  obstructions  and  improving  the  navigation  of 
Boquet  river,  from  its  mouth  to  Willsborough  falls,  under  the 
direction  of  commissioners,  is  assailed  on  the  ground  of  it? 
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tinconstitutionality,  as  being  a  bill  appropriating  the  public 
money  or  property  for  local  or  private  purposes,  and  there- 
fore requiring  the  assent  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature,  which  it  did  not  receive. 

I  think  the  appropriation  was  not  for  local  or  private  pur- 
poses, and  I  will  proceed  to  state  my  reasons  for  such  con- 
clusions. 

1.  It  was  not'  pretended  that  the  purpose  is  prwate,  per- 
sonal or  individual,  because  the  appropriation  is  for  the  benefit 
of  all  those  who  choose  or  have  occasion  to  navigate  the 
Boquet  river  or  Lake  Champlain.  The  way  is  open  to  all, 
and  no  one  is  precluded  from  availing  himself  of  the  privi- 
lege. It  is  for  the  benefit  and  use  of  the  public  and  the 
whole  community. 

2.  Nor  can  it,  in  my  opinion,  be  said  to  be  for  a  local  pur- 
pose. A  local  purpose  would  seem  to  be  one,  the  benefit  of 
which  is  confined  to  a  particular  locality  or  limited  district. 
A  local  purpose  has  reference  to  the  citizens  or  interests  of  a 
particular  locality,  and  not  to  a  lai^e  or  extensive  district, 
or  to  the  community  in  general. 

8.  I  do  not  Bee  how,  in  this  sense,  or  in  any  appropriate 
sense  of  the  word  loealj  the  appropriation  can  be  said  to  be 
for  a  local  purpose.  It  is  for  improving  the  navigation  of, 
and  removing  obstructions  in  a  navigable  river,  and  there- 
fore SL  public  river,  in  which  the  public  have  important  rights 
and  interests,  over  and  above  those  of  the  riparian  owners, 
emptying  into  Lake  Champlain.  Of  course,  it  will  be  open 
and  accessible  to  all  such  vessels  as  sail  on  the  lake  and  can 
navigate  its  waters,  and  to  all  persons  who  do  business  on 
the  lake.  If  the  appropriation  were  for  the  improvement 
of  the  navigation  of  the  lake,  which  we  may  take  judicial 
notice,  perhaps,  is  largely  employed  for  interstate  and  inter« 
national  commerce,  no  one  would  claini  that  it  was  for  a 
local  or  private  purpose.  Is  it  less  so,  where  it  is  to  improve 
the  navigation  of  a  tributary  or  inlet  of  the  lake,  communi- 
cating directly  with  the  great  body  of  the  water  of  the  lake 
and  capable  of  transporting  on  its  'waters  '^oool,  iron  and 
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other  commodities,"  sach  as  are  usually  carried  on  the  lake 
itself? 

4.  The  improvement  cannot  be  said  to  be  for  a  "local 
purpose  "  simply  because  it  is  made,  as  it  necessarily  must 
be,  in  a  particular  or  limited  locality,  AU  the  improvements 
on  the  Hudson  river  would,  if  that  were  so,  be  subject  to  the 
same  condemnation.  It  is  not  the  place  where  the  improve- 
ment is  made,  that  is  to  confer  upon  it  a  local  character  or 
otherwise,  but  the  purpose  for  which  it  is  made.  An 
improvement  upon  the  State  capitol  at  Albany,  though 
located  in  and  confined  to  Albany,  would  not  be  for  a  local 
purpose.  An  improvement  deepening  the  channel  of  the 
Hudson  river  at  Castleton,  and  removing  any  obstructions 
therefrom,  would  not  be  a  local  improvement  or  for  a  local 
purpose,  because  it  would  be  for  the  general  benefit  of  all 
craft  of  every  description  and  of  every  nation  navigating  the 
Hudson  river.  .An  improvement  upon  Lake  Champlain,  at 
Plattsburgh  or  Port  Kent,  being  ports  upon  the  lake,  for  the 
purpose  of  improving  the  navigation  or  removing  obstruc- 
tions, could  not  be  condemned  as  a  mere  local  improvement, 
because  the  effect  would  be  to  fadlitate  and  increase  the  com- 
merce of  the  whole  lake,  and  thereby  promote  the  general 
interests  of  the  public.  Nor,  in  my  opinion,  can  the  improve- 
ment of  the  navigation  of  the  Boquet  river  at  Willsborough 
falls  and  from  that  point,  a  distance  of  three  miles  to  the 
lake,  be  adjudged  a  merely  local  improvement*  It  facilitates 
and  enlarges  to  that  extent  the  area  of  navigation.  It  in 
effect  extends  and  increases  by  so  much  the  banks  of  the  lake. 
It  may  furnish  desirable  harbors  for  vessels  upon  the  lake. 
There  is  nothing  to  show  that  it  may  not  open  in  this  way 
convenient  and  desirable  communication  to  a  back  country, 
and  access  to  mineral  and  other  products  not  otherwise  readily 
reached.  Evidence  of  this  feet  may  have  been  ftimished  to 
the  legislature,  and  the  presumption,  I  think,  is  in  favor  of 
the  constitutionality  of  these  proceedings.  The  comptroller 
undertakes  to  condemn  the  act  and  refuse  obedience  to  its 
requirements  by  the  matter  appearing  on  the  face  of  the  bill. 


J 
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I  think  he  has  no  right  to  do  so,  on  the  state  of  facts  there 
appearing,  without  clear  evidence  on  the  face  of  the  bill  of  its 
unconstitutionality,  and  this  the  act  it  seems  to  me  is  very  far 
from  showing.  If  it  were  thus  apparently  imconstitutional, 
and  the  comptroller  apparently  justified  in  refusing  to  obey 
the  mandate  of  the  legislature,  the  reason  is  removed  when 
we  come  to  know  the  &ct8,  to  wit :  That  the  Boquet  river  is  a 
navigable  river,  used  in  the  transportation  of  coal,  iron  and 
other  commodities  from  its  mouth  on  Lake  Champlain,  to 
Willsborough  falls.  If  we  couple  this  with  the  presumption, 
as  I  think  we  must  (except  where  there  is  affirmative  evidence 
to  the  contrary),  that  the  legislature  acted  upon  sufficient 
evidence  or  authentic  information  of  the  non-local  character 
of  the  improvement,  there  seems  no  reason  why  the  comp- 
troller should  not  now  be  required  to  give  effect  to  the  legis- 
lative will. 

6.  The  foregoing  observations  lead  to  another  view  of  the 
case  already  partially  considered,  that  the  improvement  must 
not  be  pronounced  a  local  one  or  made  for  local  purposes, 
simply  because  it  is  upon  a  mere  tributaiy  of  the  lake.  As 
before  stated,  it  enlarges  the  borders  or  area  of  the  lake ;  it 
increases  its  navigation ;  it  promotes  its  commerce.  The  £rie 
canal  would,  I  suppose,  be  regarded  not  only  (as  it  plainly  is) 
State  property,  but  an  improvement  upon  it  as  a  State 
improvement  made  for  the  general  benefit  of  the  whole  com- 
mimity.  Would  it  be  any  the  less  so  if  made  upon  a  tribu- 
tary or  feeder  of  the  canal,  if  the  object,  and  intent,  and 
actual  effect  were  to  improve  the  navigation  of  the  canal,  or 
supply  the  needed  quantity  of  water  for  its  convenient  and 
successful  navigation.  This  improvement  is,  in  effect,  upon 
an  inlet  or  feeder  of  the  lake,  supplying  it  with  harbors,  with 
tonnage,  increasing  the  facilities,  and  enlarging  the  area  of 
navigation.  The  river  being  navigable,  the  State  has  an 
interest  and  a  property  in  the  navigable  waters,  and  in 
expending  money,  in  a  certain  sense,  and  I  think  in  a  real 
sense,  upon  its  own  property-  {People  v.  Canal  Appraiiere^ 
83  K  r.,  461 ;  Jftwyan  v.  Emg,  85  N.  Y.,  454.) 
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6.  Nor  can  the  impTovement  be  pronounced  a  merely 
local  one,  because  its  apparent  benefits  may  not  be  so  great 
or  extensive  as  if  prosecuted  in  some  otber  localities.  That 
is  a  matter  for  the  judgmeait  of  the  legislature.  There 
must  be  a  difiiarence,  in  this  respect,  between  one  improve- 
ment and  another^  ISo  two  are  exactly  alike ;  all  improve* 
ments  cannot  be  concentrated  upon  a  particular  locality. 
The  places  where  they  are  to  be  made,  the  extent  of  benefit 
which  they  are  to  confer,  the  precise  character  of  that  benefit 
must  be  left  to  the  sound  discretion  and  enlightened  judg- 
ment of  the  legislafture  itself,  elected  for  the  very  purpose  of 
determining  these  questions,  in  all  calses  where  the  character 
of  the  improvement  places  it  beyond  the  pale  of  a  merely 
local  purpose. 

7.  This  leads  to  the  remark,  that  on  all  these  questions 
much  is  intended  to  be,  and  necessarily  must  be,  left  to  tlie 
judgment  of  the  legislature;  Where  the  improvement 
ordered  has  certain  ear-marks,  giving  it  clearly  a  local  cha- 
racter, I  agree  that  the  judicial  department  of  the  govern- 
ment, as  the  proper  organ  for  the  exposition  of  the  law,  may 
pronounce  it  unconstitutional.  But  where  its  local  or  general 
character  depends  upon  a  question,  more  or  less  nicely 
balanced,  of  the  degree  of  navigability  of  the  stream  or  body 
of  water  proposed  to  be  improved,  of  the  extent  of  navigation 
upon  it,  of  the  extent  of  the  commerce  already  transacted 
upon  its  waters,  or  of  the  enlargements  or  additions  to  it, 
which  may  be  rationally  expected  to  flow  from  the  consum- 
mation of  the  proposed  improvement;  in  short,  where  it  is  a 
question  of  degree  or  extent,  and  not  of  the  legal  effect  of  a 
palpable  fact,  I  think  it  falls  within  the  domain  of  the  legi» 
lative,  and  not  of  the  judicial  department  of  the  government, 
and  that  it  does  not  belong  to  an  officer  of  the  government, 
whose  allocatur  is  essential  to  carry  into  effect  the  appropria- 
tion, to  defy  the  mandate  of  the  legislature ;  and  wher#any 
of  these  questions  depend  upon  considenations  outside  of  ihe 
plain  letter  of  the  act  itself,  and  if  determined  as  questions 
of  fact  in  a  particular  direction,  will  support  the  constitution- 
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ality  of  the  act,  I  think  we  muBt  presnme  they  were  so 
decided  by  the  legislature  as  to  uphold  rather  tha,ii  defeat 
the  validity  of  the  enactment. 

8.  Hence  the  practice  of  the  legislature,  in  times  past,  in 
disposing  of  questions  of  this  description,  tliough  not  abso- 
lutely controlling,  is  very  fit  to  be  considered,  and  entitled 
to  considerable  weight.  I  will  refer  to  some  instances  of 
this  character. 

The  various  acts  for  the  improvement  of  the  navigation  of 
the  Hudson  river,  and  for  removing  obstructions  therein, 
between  Troy  and  New  Baltimore,  and  Troy  and  Coxsackie, 
and  one  of  them  ^'  at  or  near  Castleton,"  were  all  treated  as 
public  and  not  local  improvements,  and  passed  by  a  three* 
fifths  instead  of  a  two-thirds  vote.  (See  Laws  of  1863,  chap. 
122 ;  id.,  1864,  chap.  105 ;  id.,  1865,  chap.  561 ;  id.,  1866, 
chap.  491  ;  id.,  1867,  chap.  647  ;  id.,  1852,  chap.  365.) 
Various  other  acts  w&re  passed  in  the  same  way  for  improv- 
ing the  navigation  of  and  removing  obstructions  in  certain 
rivers,  creeks  and  the  tributaries  thereof,  some  of  these  of 
very  inconsiderable  note,  and  quite  a  number  of  them  simply 
for  facilitating  the  floating  of  logs  and  lumber,  as,  for  example, 
the  following : 

For  improving  the  Black  Biver  canal,  and  (he  Erie  canal 
feeder. 

In  relation  to  the  Oneida  river  improvement. 
For  the  improvement  of  Backet  river  and  the  tributaries 

thereof. 
"  "  of  the  channel  of  Piseco  river  outlet. 

"  "  of  the  outlet  of  Owasco  lake. 

"  ."  of   West    Canada    creek    and   its 

branches. 
"  "  of  the  Sacandaga  river. 

"  "  of  the  Saranac  river, 

f     "  "  of  the  Salmon  river. 

**  **  of  the  Beaver  river. 

Many,  or  several,  of  these  being  merely  for  the  floating  of 
ogs  and  lumber  down  rivers  navigable  for  ordinary  water 
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craft.  (See  Laws  of  1849,  chap.  216 ;  id.,  1850,  chaps.  249 
and  693 ;  id.,  1851,  chap.  492 ;  id.,  1852,  chap.  193 ;  id.,  1853, 
chap.  452 ;  id.,  1854,  chaps.  200,  162,  163  and  235.) 

These  references,  which  might  be  much  mnltiplied, 
are  sufficient  to  show  what  is  and  has  been  the  sense  of  the 
legislature  in  regard  to  appropriations  of  this  description. 

It  is  undoubtedly  time  that  several  acts,  which  might 
probably  have  been  valid  under  the  three-fifths  clause  of  the 
constitution,  were  (perhaps  for  greater  caution)  passed  under 
the  two-thirds  clause.  Such  are  some  of  the  acts  referred  to 
by  the  learned  counsel  for  the  defendant ;  and  some  are  per- 
haps debatable  upon  the  question  to  which  class  they 
belonged,  such  as  the  ^^  Act  to  open  and  improve  the  road 
through  the  oil  spring  Indian  reservation,  in  the  counties  of 
Cattaraugus  and  Allegany,"  in  which  the  opinion  of  Attorney- 
General  Talcott  is  quoted,  and  the  act  to  which  he  refers  in 
his  opinion,  viz, :  ^*  An  act  for  completing  the  military  road 
leading  from  Plattsburgh  to  the  county  of  Franklin ; "  but  I 
think  the  large  preponderance  of  the  legislative  action  and 
interpretation  is  in  favor  of  such  a  construction  of  this  con- 
stitutional provision  as  would  leave  the  present  act  untouched 
by  any  objection  of  that  character. 

There  is,  it  must  be  admitted,  considerable  difficulty  in 
defining  the  word  local  by  a  synonymous  word,  or  by  a 
phrase  expressing  its  precise  meaning.  I  agree  that  it  was 
de«igned  to  express  an  idea  somewhat  different  from  that  of 
private^  and  yet  for  some  purposes  the  words  are  nearly 
synonymous.  The  words  general  or  corrmum  will^  it  seems 
to  me,  express  the  opposite  or  converse  idea  to  both  those 
words.  Both  words  are  used  for  greater  caution,  and  are 
doubtless  somewhat  difiFerent  in  meaning  ;  a  private  purpose 
referring  more  particularly  to  a  purpose  for  the  benefit  of 
an  individual  or  a  limited  number  of  men,  and  a  local  pur- 
pose to  a  purpose  for  the  benefit  of  a  particular  place  or 
limited  locality.  As  I  have  said,  the  opposite  of  these  is 
general  or  common,  but  not  necessarily  so  general  or  so 
common  as  to  be  absolutely  universal.    It  is  a  question  of 


1869.]         OF  THE  STATE  OF  NEW  YORK.  257 

The  People  f>.  Allen. 

degree.  To  protect  the  appropriation  from  condemnation, 
under  this  clause  of  the  constitution,  the  purpose  must  be 
in  a  certain  sense  public,  but  not  necessarily  for  the  univer- 
sal benefit  of  the  whole  community,  though  I  think  the 
purpose  of  this  bill  can  be  said  to  be  so  when  there  is  no 
restriction  whatever  to  the  enjoyment  of  the  improvement. 
So  it  must  be  otherwise  than  merely  local.  Its  benefits 
must  not  be  confined  to  a  particular  locality,  though  I  am 
unwilling  to  say  that  a  particular  locality  may  not,  from  sur- 
rounding circumstances  and  particularly  proximity  to  the 
place  where  the  improvement  is  made,  enjoy  these  benefits 
to  a  larger  degree  than  the  general  public.  I  am  not  quite 
prepared  to  adopt  another  construction  which  is  contended 
for,  to  wit,  that  the  test  is  whether  the  main  or  chief  benefits 
will  be  enjoyed  by  a  particular  place  or  locality.  On  the 
contrary,  I  am  inclined  to  think  that,  in  order  to  bring  the 
ease  within  the  prohibition  of  this  clause  of  the  constitution, 
the  direct  benefits  flowing  from  the  improvement  must  be 
exclusively  local.  If  they  are  to  a  substantial  or  appreciable  • 
extent  general  and  pubUc,  this  quaUty  puts  it  within  the 
power  of  the  legislature  to  pass  the  bill  on  these  grounds, 
and  hence  to  divest  it  of  the  objection  of  being  a  merely  local 
bill ;  and  I  think  in  such  case  we  must  presume  that  the 
legislature  looked  at  this  general  or  local  feature  of  the  bill 
in  enacting  it,  for  we  are  to  presume  in  favor  of  and  not 
against  the  constitutionality  of  a  measure  which  has  received 
the  sanction  of  the  legislature ;  that  is,  if  any  view  of  it  would 
be  possible  to  make  it  constitutional  consistently  with  the 
apparent  purpose  and  tenor  of  the  bill,  we  are  to  suppose  the 
legislature  adopted  that  view. 

Again,  as  local  does  not  necessarily  mean  limited  to  a  spot 
of  the  smallest  possible  dimensions,  and  non-local  or  general 
does  not  necessarily  mean  universal  space  or  space  limited 
only  by  the  exterior  boundaries  of  the  State,  who  is  to  judge 
when  a  bill  comes  up  for  action  or  for  decision  whether  it  is 
local  or  not  ?    If  palpably  local,  the  courts  may  doubtless 

condemn  it,  but  if  general  or  for  the  general  benefit  in  a 
LATTsnra — Vol.  L  83 
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reasonably  extended  sense,  should  it  not  be  left  to  the  sound 
sense  and  ripe  judgment  of  the  legislature  to  determine  as  to 
the  degree  in  which  a  bill  must  be  freed  from  the  objection 
of  being  for  a  local  purpose.  At  least,  I  think  its  unconsti- 
tutionality should  be  clear  and  apparent  before  it  is  con- 
demned by  the  courts. 

1  think  there  is  no  force  in  the  suggestion  that  the  remedy 
by  mandamus  is  not  proper.  It  is,  I  think,  the  one  usually 
resorted  to,  and  perhaps  no  other  is  available.  Here  is  a 
fund  to  which  the  relators  have  a  dear  legal  right;  one 
department  of  the  government  (the  legislative)  has  so 
declared ;  another  (the  judicial)  concurs  in  the  same  view ; 
and  I  think  the  comptroller,  who  for  this  purpose  is  the  dis* 
bursing  officer  of  the  government  funds,  has  no  right  to  refhse 
payment,  and  if  he  does  refuse,  should  be  compelled  by  man- 
damus to  perform  his  duty. 

I  think  a  peremptory  mandamus  should  issue  against  the 
defendant  requiring  him  to  pay  the  $2,500  demanded. 

Ingalls,  J.,  concurred. 

Pbokham,  J.,  read  a  dissenting  opinion. 

Motion  granted. 


Patbiok  Fhelan  and  Stbphest  Shanahait,  Respondents,  t^. 
The  Albakt  and  Susquehanna  Railroad  Oompant, 
Appellant 

(OBKERA.L  Tebm,  Thisd  Distbict,  Ssftehbeb,  1669.) 

A.  contract  with  a  railroad  oompany  for  the  perfoimance  of  labor,  Ac, 
npon  its  road,  in  the  constmction  thereof,  by  which  the  contractor  Agrees 
to  abide  by  the  opinion  of  an  engineer  in  each  company's  employ,  as  to 
the  adequacy  of  his  labors  to  accomplish  the  contract  work  within  a 
specified  time,  and  TiiK>n  notice  from  such  engineer,  that  he  will  make 
the  exertions  and  arrangements,  necesBaiy  in  the  lattcr*s  opinion,  to  com- 
pensate for  preyioos  neglect  and  to  insure  f^llment,  as  stipulated;  and 
fM*  ikilare  so  to  do  that  the  contract  shall,  at  the  option  of  the  company, 
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be  at  an  end,  and*  that  he  will  be  liable  for  damages  or  exi>en8eB  incorred 
on  account  of  his  neglect,  and  will  smrender  possession  of  the  road  Ac ; 
and,  also,  further  providing  that  in  case  of  &ilure  to  fulfill,  he  will  forfeit, 
as  a  penalty,  a  percentage  of  the  price  of  services,  &c.,  rendered,  to  be 
retained  by  the  company  from  amounts  becoming  due  for  such  services, 
&c,  until  completion  of  the  contract ;  and  that  no  sums  due  over  and  above 
such  percentage  shall  be  paid  until  completion  of  the  contract,  and  that 
auch  sums  shall  be  appropriated  to  expenses  incurred,  if  any,  by  the 
company,  in  obtaining  completion  of  the  contract  beyond  the  expense 
provided  for  therein ;  although  it  is  to  be  very  liberally  construed  as  severe 
and  highly  penal,  will  if  fiiirly  made  be  fairly  enforced. 
So  held  in  an  action  upon  the  contract  for  the  price  of  services,  &c,  earned 
by  the  plainti£b  as  assignees  of  the  original  contractors. 

Appsal  from  a  jndgment  for  the  plaintiffi,  entered  on  the 
report  of  a  referee. 

A  firm  of  Brintnall  &  Bichmond  contracted^  with  the 
defendant,  to  perform  labor  and  famish  materials  there- 
for, in  the  constmction  of  a  section  of  its  road,  at  prices 
named  in  the  contract  which  was  in  writing,  and  with  other 
provisions  contained  the  following : 

^'  Should  the  contractors  at  any  time,  after  sixty  days  from 
tlie  beginning  of  the  contract,  not  be  fonnd  to  proceed  with 
all  or  any  section  of  his  work  in  such  a  manner  as  to  secure, 
in  the  opinion  of  the  engineer,  the  entire  completion  of  the 
w<»rk  on  said  section  or  sections  within  the  time  allowed  by 
this  contract,  it  shall  be  the  duty  of  the  engineer  so  to  notify 
him ;  and  should  he  not  then,  within  ten  days  from  the  date 
of  the  said  commnnication,  make  the  necessary  exertions  and 
arrangements  to  compensate,  in  the  opinion  of  the  engineer, 
for  previous  negligence  or  inactivity,  and  to  insure  the  ful- 
fillment in  due  season  of  his  contract,  the  engineer  shall 
notify  the  contractors  and  also  the  said  railroad  company  to 
that  effect,  and  the  contract  may  then,  in  the  option  of  the  said 
company,  be  declared  and  considered  null  and  void;  and  the 
second  parties  shall,  in  such  case,  be  at  liberty  to  employ  other 
persons  to  fulfill  the  contract  and  finish  all  or  any  parts  of  the 
work  of  graduation,  masonry,  or  otherwise,  on  said  section  or 
sections,  and  the  first  party  shall  be  liable  for  any  damage  or 
for  any  expense  caused  by  his  neglect  to  fulfill  his  engagements." 
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It  "Was  further  agreed  that,  on  receiving  the  above  men- 
tioned final  notice  from  the  engineer,  and  also  a  written  decla- 
ration from  the  second  parties,  they  thereupon  consider  the 
particular  section  or  sections  of  work  referred  to  by  the  engi- 
neer as  abandoned,  and  the  contract  for  said  work  null  and 
void,  they  will  give  up  and  surrender  to  the  engineer  the 
road,  &Q, 

It  was  also  provided  that,  ^^  in  case  of  failure  to  fulfil  the 
contract,  the  percentage  which  has  been  retained  is  hereby 
declared  to  be  forfeited,  as  a  penalty  incurred  in  consequence 
of  said  failure;  and  no  moneys  which  may  be  due  the 
contractors  over  and  above  that  percentage  shall  be  paid  untz^ 
the  contract  is  completed ;  and  should  the  employment  of  othe  r 
persons  increase  the  cost  of  the  work,  such  moneys  shall  l« 
applied  toward  that  additional  cost ;  provided,  that  this  penalt  f 
shall  not  be  enforced  excepting  only  when  the  contract  for  any 
section  or  sections  is  declared  by  the  engineer  to  be  forfeited 
and  annulled,  &c." 

Payments  were  to  be  made  on  such  contract  monthly  as 
the  work  advanced,  upon  the  estimate  of  the  engineer,  with 
a  reservation  of  twenty-five  per  cent  by  the  company,  until 
the  completion  of  the  contract. 

The  defendants  agreed  to  pay  for  the  work  done,  in  case  the 
contractors  ftdly  and  fidthfnlly  performed  on  their  part 

The  work  had  been  partly  done,  and  the  time  for  the  per- 
formance of  the  contract  had  been  extended,  when  the  con 
tractors  assigned  their  interest  therein  to  the  plaintiff  who 
before  October  16, 1860,  went  to  work  upon  the  section,  and 
furnished  materials  therefor ;  and  the  defendant  opened  with 
them  an  account  upon  their  books,  and  recogni2sed  them  as 
the  parties  who  were  to  perform  the  work. 

In  December,  1860,  the  defendants  engineer,  as  provided 
in  the  contract,  notified  the  plaintifiGs,  and  also  their  assignors, 
that  they  were  not  proceeding  with  the  work  in  gudi  manner 
as  to  secure  its  completion,  &e.  "So  efforts  were  made  to 
hasten  the  work;  and  on  the  14th  March,  the  ^ngineef  gave 
notice  of  the  neglect  to  the  plaintiffs,  their  assignors,  and  the 
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defendants,  as  farther  pronded  by  the  contract ;  and  on  the 
18th  of  the  same  month,  the  defendants  took  formal  action, 
declaring  the  contract  thereafter  of  no  effect,  and  on  the  same 
day,  the  engineer  notified  the  plainti&  and  said  assignors  of 
such  action.  The  plaintiffs  did  not  object  to  quiting  work,  nor 
insist  on  completing  it  The  defendants  secured  the  balance 
of  the  work  to  be  done  by  other  contractors,  at  an  expense  of 
^,675  above  what  it  wonld  have  cost  if  completed  according 
to  the  former  contract  prices.  At  the  time  the  defendants  left 
work,  there  was  dne  to  them  for  seryices  $455.27,  for  which 
sum  with  interest  the  referee,  reported  in  their  &yor. 

JUT.  C.  Mocbkj  for  the  appdlants. 

J.  H.  Reynolda^  for  the  respondents. 

Present — ^Ikgalls,  Hogeboom  and  Peckhah,  JJ. 

By  the  Court — ^Peokhak,  J.  The  ftill  statement  of  this 
case  is  its  own  argument.  The  plaintiffs,  as  assignees  of  a 
contract  witb  defendant,  agreed  to  do  certain  things,  in  a 
certain  time,  and  to  proceed  with  the  work  in  a  certain  manner. 
If  they  failed  so  to  proceed,  the  contract,  after  prescribed 
notice,  might  be  declared  void  by  the  defendant.  It  was 
further  provided,  that  if  any  money  was  due  the  plaintifb 
when  the  contract  should  be  declared  void,  that  no  part 
thereof  should  be  paid  until  the  contract  should  be  completed ; 
and  if,  in  completing  the  work,  the  cost  thereof  should  be 
increased  over  the  contract  price,  then  the  sum  so  due,  should 
be  applied  to  tbe  payment  of  such  increase. 

The  plaintiffs  did  not  perform  this  contract ;  confessedly 
&iled.  It  was  declared  abandoned  and  void.  This  was 
acquiesced  in  by  the  plaintiffs.  The  contract  was  then  com- 
pleted by  defendant,  at  a  cost  beyond  the  contract  price,  largely 
exceeding  the  amount  due  the  plaintiffs  when  the  contract 
was  declared  void.  Then,  by  the  plain,  dear  terms  of  the 
contract,  the  plaintiffs  had  no  right  of  action. 

It  is  insisted  that  the  report  is  right,  because  the  sum 
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reported  due,  appeared,  by  the  defendant's  books  to  be  due  to 
the  plaintiffB. 

That  sum  was  due  to  them  when  the  contract  was  declared 
void ;  that  is,  there  was  that  balance  in  their  &vor  at  that  time. 

But  they  were  bound  to  ftiliil,  or,  when  the  time  for  fulfill- 
ment had  expired,  and  there  had  been  no  extension  and  no 
completion  there  could  be  no  recovery. 

Further,  in  this  case,  it  was  expressly  provided  that  this 
balance  should  be  applied  to  the  payment  of  any  excess  of 
cost  in  completing  the  contract  over  the  contract  price. 

The  amount  of  the  balance  was  some  $400,  and  the  amount 
expended  by  defendant  to  complete  the  contract,  over  and 
in  excess  of  the  contract  price,  was  over  $4,000 

It  is  also  insisted  that  the  defendant  waived  the  forfeiture 
of  the  contract  and  the  benefit  of  its  provisions  by  paying 
money  after  the  forfeiture  had  occurred.  But  the  defendant 
paid  no  money  on  the  contract  after  it  was  declared  void, 
even  if  that  would,  under  the  drcumstanees  of  this  case,  revive 
its  provisions.  Had  the  defendant  paid  money  on  the  contact 
after  it  was  declared  void,  and  the  plaintifiTs  had  then  insisted 
upon  going  on  witE  and  completing  the  contract,  it  would 
have  presented  a  very  different  case,  but  no  such  case  is  heie. 

The  plaintiff  also  urge  that  this  contract  is  very  severe 
and  highly  penal,  and  should  be  very  liberally  construed  with 
a  view  to  right  and  justice.  To  such  a  construction  we  agree. 
But  we  cannot  adopt  a  construction  that  nullifies  its  provisions, 
as  the  plaintiffs'  counsel  does  not  claim  or  pretend  that  the 
contract  is  void  or  invalid  in  any  of  its  provisions. 

If  fairly  made  (and  there  is  no  pretense  to  the  contrary),  it 
must  be  fairly  enforced.  There  is  abundant  authority  for 
upholding  such  contracts,  if  any  were  needed.  {Hennessey  w 
FarreU,  4  Gush.,  267 ;  Fatmce  v.  Btirke,  16  Penn.  State  R ; 
4  Harris,  478,  479.) 

As  to  the  non-performance  of  the  whole  contract  defeating 
a  recovery,  see  Smith  v.  Brady  (17  N".  T.,  173). 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 
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JoHK  Pabe,  James  Hiooms  and  John  Eilet,  Plaintiffi  in  67h3S 

Error,  v.  The  People,  &o.,  Defendants  in  Error, 

(General  Tbbu,  Thibd  Distbict,  Masch,  1869.) 

A  prisoner  under  sixteen  jekra  of  age,  convicted  of  burglary  in  the  third 

degree,  is  liable  to  imprisonment  in  a  State  prison,  and  disqualified  until 

pardoned,  to  testify  as  a  witness. 
So  held,  where  the  prisoner  had  been  sentenced,  after  conviction,  to  the  house 

of  refbge  in  New  York  city. 
And  it  seems  the  statutes,  which  provide  for  imprisonment  of  convicts  in 

a  house  of  refuge,  do  not  relieve  them  from  the  disability  to  testify,  which 

attaches  under  2  R  S.,  701,  g  28. 

John  Pabk,  James  Higgins  and  John  Biley  were  jointly 
indicted,  with  one  Charles  Corbin,  for  the  offense  of  burglary 
in  the  third  degree. 

The  defendants,  except  Corbin,  pleaded  not  guilty  to  the 
indictment,  and  were  put  upon  their  trial  at  a  Court  of 
SessionB,  held  in  January,  1869,  in  and  for  the  county  of 
Rensselaer.  Upon  the  trial  a  nolle  prosequi  was  entered  in 
favor  of  Corbin,  and  the  district  attorney  offered  to  have 
him  sworn  as  a  witness  for  the  people.  The  counsel  for  the 
prisoners  objected,  and  duly  proved  that  Corbin  had  been 
previously  duly  indicted,  convicted  and  sentenced  for  the 
crime  of  burglary  in  the  third  degree,  and  had  never  been 
pardoned  or  restored  to  his  rights  and  privileges  as  a  citizen. 

It  appeared,  however,  that  Corbin  was  imder  the  age  of 
sixteen  years  when  sentenced,  apd  was  sentenced  to  the  house 
of  refuge,  in  New  York  city,  instead  of  to  a  State  prison. 

The  court  thereupon  overruled  the  objection  and  allowed 
the  witness  to  be  sworn,  and  the  counsel  for  the  prisoners 
duly  excepted  to  the  decision  of  the  court. 

The  witness  being  examined  gave  material  evidence  on 
behalf  of  the  people,  and  the  prisoners  were  convicted  by  th^ 
jury  of  the  offense  for  which  they  stood  indicted. 

A  bill  of  exceptions  having  been  duly  signed  and  sealed 
and  allowed  and  a  stay  of  proceedings,  the  district  attorney 
brought  the  case  before  this  court  by  certiorari. 
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Charles  E.  PaUersony  for  the  plaintiff  in  error. 
Francis  JRising^  for  the  defendants  in  error. 
Present — ^Milleb,  Ikoalls  and  Hoobboom,  JJ* 

By  the  Court — Myr.T.igRj  P.  J.  The  only  question  presented 
in  this  case  arises  as  to  the  competency  of  C!orbin  to  testify 
on  the  trial  of  the  prisoners. 

The  act  concerning  «  crimes  and  their  punishment "  (2  R 
S.,  701,  §  23),  provides  that,  "  No  person  sentenced  npon  a 
conviction  for  felony  shall  be  competent  to  testify  in  any 
canse,  matter  or  proceeding,  civil  or  criminal,  unless  he  be 
pardoned  by  the  governor,"  &c.  A  subsequent  provision 
(§  30)  declares  what  is  meant  by  the  term  felony  in  the  follow- 
ing language:  "The  term  'felony'  when  used  in  this  act, 
or  in  any  other  statute,  shall  be  ocoistrued  to  mean  an  offense 
for  which  the  offender,  on  conviction,  shall  be  liable  by  law 
to  be  punished  by  death  or  by  imprisonment  in  a  State  prison." 
From  these  provisions  it  is  manifest  that  in  order  to  disqualify 
Corbin  as  a  witness,  he  must  have  been  convicted  of  a  crime 
for  which  he  was  liable  to  imprisonment  in  the  State  prison. 
He  had  been  convicted  for  the  offense  of  burglary  in  the  third 
d^ree,  and  the  punishment  provided  for  this  offense  is  impris- 
onment in  a  State  prison ;  but  being  under  the  age  of  sixteen 
years,  he  was  sentenced  and  removed  to  the  house  of  refuge, 
established  for  the  reformation  of  juvenile  delinquents  in  the 
city  of  New  York,  where  he  was  confined  until  dischaiged. 
The  sentence  being  thus  changed  from  imprisonm^it  in  the 
State  prison  to  a  different  form  c^  punishment,  it  remains  to 
be  considered  whether  this  change  in  any  way  affects  the  com* 
potency  of  the  witness.  This  involves  a  consideration  of  the 
various  statutes  under  which  the  modified  form  of  punish- 
ment was  imposed. 

In  1824,  the  legislature  of  this  State  passed  "  An  act  to  incor- 
porate the  Society  for  the  Beformation  of  Juvenile  Delinquents 
in  the  City  of  New  York,"  (S.  L.  of  1824,  chap.  126 ;  6 
Edmond's  ed.    of   Statutes,  206.)     In    1826,   this  act  was 
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amended  so  as  to  require  the  managers  to  receive  sach  children 
as  might  be  convicted  in  any  other .  city  or  county,  and  aB 
mighty  or  in  the  judgment  of  the  court,"  &c,  ^'  be  deemed 
proper  objects."  (5  Ed.  Stat.,  208.)  In  1840,  an  amendment 
was  made  to  the  Bevised  Statutes  which  provided  that,  ^^  when- 
ever any  person  under  the  age  of  sixteen  years  shall  be  con- 
victed of  any  felony,  or  other  crime,  the  court  instead  of  sen- 
tencing such  person  to  imprisonment  in  a  State  prison,  or 
coxmty  jail,  raay  order  that  he  be  removed  to  and  confined  in 
the  house  of  refuge,"  &c.,  ^^v/rde9%  notice  shall  have  been 
receivedbom  such  society  that  there  is  not  room  in  such  house 
fo  r  the  reception  of  fturther  delinquents."  (  5  Edmond's  Stat., 
7i*4,  §  17.)  This  provision  was  not  entirely  mandatory^  for  in 
certain  cases  the  court  had  no  power  to  send  to  the  house  of 
refuge,  which  would  leave  them  to  the  exercise  of  the  right  to 
sead  to  the  State  prison  under  such  drcumstances.  In  the 
subsequent  clause  restricting  the  power  to  send,  the  use  of  the 
words  '^  may  order"  evidently  indicates,  that  the  power  con- 
fcured,  was  a  discretionary  one,  to  be  exercised  as  the  judg- 
oiimt  of  the  court  might  dictate,  and  as  the  circumstances  of 
the  case  in  view  of  the  statute  seemed  to  require.  If  we  stop 
here,  there  appears  to  be  no  question,  that  the  power  conferred 
was  a  discretionary  one,  to  be  enforced  as  might  be  deemed 
advisable  by  the  courts. 

It  is  essential,  however,  to  examine  some  other  statutes  in 
in  this  connection.  In  1846,  the  legislature  passed  an  act  for 
the  establishment  of  a  house  of  refiige  for  juvenile  delin- 
quents in  western  New  York.  (Chap.  143  of  S.  L.  of  1846.) 
The  sixteenth  section  of  this  act  provided  that  the  courts  in 
particular  counties,  to  be  designated  by  the  governor,  should 
sentence  to  said  house  of  refuge,  every  male  under  the  age  of 
eighteen,  and  every  female  under  the  age  of  seventeen,  ^^  who 
should  be  convicted  of  any  felony,"  and  left  it  discretionary 
to  send  offenders,  who  should  be  convicted  of  petit  larceny 
or  vagrancy. 

Chap.  24,  of  the  Laws  of  1850,  makes  it  the  duty  of  the 
courts,  in  certain  judicial  districts,  to  order  all  juvenile  delin- 
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quents,  by  them  sentenced,  to  be  removed  to  the  Western 
House  of  Refuge.  It  further  provides,  that  "All  such  delin- 
quents, convicted  in  the  first,  second,  and  third  judicial  districts, 
shall  be  ordered  by  such  court  to  be  removed  to  and  confined  in 
the  house  of  refuge,"  &c.,  in  the  city  of  New  York.  It  is 
claimed  by  the  counsel  for  the  people,  that  this  is  imperative, 
that  the  witness  was  sentenced  to  the  house  of  refuge,  and 
that,  therefore,  he  was  not  sentenced  for  a  felony,  and  not 
incompetent  to  testify.  '  It  will  be  noticed  that  the  first  danae 
of  the  section  cited,  makes  it  "  the  duty"  of  the  court  to  ordei 
the  removal,  while  the  latter  part  of  the  clause  uses  the  word 
"shall,"  which,  sometimes,  is  equivalent  to  "may." 

In  the  same  year,  by  chap.  304,  the  sixteenth  section  of  tl.e 
act  of  1846  was  amended,  and  again,  by  chap.  387,  of  tlie 
Laws  of  1852.  It  would  thus  appear,  from  these  recognitions 
of  the  legislature  of  the  sixteenth  section  of  the  act  of  1846, 
that  they  understood  that  it  stiU  remained  in  force,  and  that 
they  did  not  intend  to  repeal  it.  The  construction  thus 
placed  upon  it,  tends  strongly  to  show  that  the  "juvenile 
delinquents"  embraced  in  the  act  of  1850  were  not  intended 
for  any  juveniles  convicted  of  a  felony,  who  were  already 
provided  for;  but  related  to  offenders  of  a  less  grade.  The 
term  "  delinquent,"  in  its  ordinary  signification,  implies  one 
who  has  been  guilty  of  some  slight  offence,  of  a  very  light 
grade,  and  not  a  felon  or  criminal ;  and  it  may  well  be  claimed, 
in  view  of  the  legislative  construction  referred  to,  that  only 
such  were  embraced  in  the  act.  There  are  also  strong  reasons 
for  such  a  position,  because  there  is  no  repealing  clause  of  the 
sixteenth  section  of  the  act  of  1846,  before  referred  to.  Nor 
is  the  provision  of  the  Revised  Statutes  (5  Edmonds,  Stat, 
p  574,  §  17)  expressly  amended,  as  would  no  doubt  have 
been  done,  if  it  was  intended  to  alter  it.  The  rule  is  well 
settled  that  a  repeal  by  implication  is  not  favored,  and 
courts  are  bound  to  uphold  the  prior  law  if  the  two  acts  may 
well  subsist  together.  The  earliest  act  remains  in  force  unless 
the  two  are  manifestly  inconsistent  with  and  repugnant  to 
each  other,  or  unless,  in  the  latest  act,  some  express  notice  is 
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taken  of  the  former^  plainly  indictiting  an  intention  to  abro- 
gate  it.  The  presumption  is,  that  the  legislature  did  not 
intend  to  interfere  with  or  abrogate  any  former  law  relating 
to  the  same  matter,  unless  the  repugnancy  between  the  two 
ii  irreconcilable.  ( 1  Sedg.  on  Stat,  and  Const.  Construction, 
127 ;  B(ywm  v.  Leasee  5  Hill,  225 ;  WHUama  v.  Potter^  2 
Barb.,  316.)  I  think  the  two  statutes  are  reconcilable  with 
each  other,  and  especially  the  latter  clause  of  the  first  section 
of  the  24th  chapter  of  the  act  of  1850  with  the  provisions 
of  the  Bevised  Statutes,  as  the  former  is  not,  under  all  the 
circimistances,  to  be  construed  as  imperative.  If  it  could  be 
regarded  as  imperative,  then  every  o£Eense  of  the  slightest 
character,whether  tried  in  the  higher  courts  or  those  of  inferior 
jurisdiction,  would  be  punishable  by  imprisonment  in  the 
house  of  refuge,  and  fines  and  other  penalties  imposed  by  the 
Revised  Statutes  would  be  entirely  abrogated.  In  many 
cases  this  would  operate  with  great  severity,  and  such  a 
sweeping  change  could  never  have  been  intended.  It  follows, 
Irom  these  observations,  that  the  order  removing  a  person 
under  sixteen  to  the  house  of  refuge,  upon  conviction,  is 
the  exercise  of  a  discretionary  power  conferred  by  the  sta- 
tute, and  not  in  conflict  with  the  provision  of  the  Bevised 
Statutes  before  cited.  That  provision  still  remains  unre- 
pealed, and  has  been  so  regarded  in  all  the  various  editions 
of  the  Bevised  Statutes  which  have  been  published  since  the 
act  of  1850  became  a  law. 

This  view  of  the  subject  appears  to  be  consistent  with  a 
reasonable  interpretation  of  the  various  acts  of  the  legislature 
referred  to.  The  statute  defining  the  word  felony  was  designed 
to  give  a  definition  of  the  oflEense  which  embraced  all  cases 
wherein  the  offender  was  liable  to  imprisonment  in  the  State 
prison,  and  includes  the  crime  of  burglary  in  the  third  degree 
for  which  Corbin  had  been  convicted. 

The  subsequent  provision,  in  the  humanity  which  the  law 
extends  to  persons  of  immature  years/ was  intended  after  the 
conviction  had  been  had,  and  the  liability  incurred  of  impris- 
onment in  the  State  prison,  upon  its  being  ascertained  upon 
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examination  that  the  prisoner  was  under  sixteen  years  of  age, 
to  interpose  and  ameliorate  the  punishment  by  incaroeration 
in  an  institution  reformatory  in  its  character^  but  not  entirely 
to  relieve  the  party  of  the  disabilities  whioh  a  conviction  of 
the  crime  inflicted.  Had  such  been  the  design,  the  statate 
no  doubt  would  have  so  provided. 

It  is  evident  that  the  court  erred  in  admitting  the  witness 
to  be  sworn  and  to  testify,  and  for  this  error  the  conviction 
must  be  reversed. 

Judgment  reversed. 


ADAi;mB  Barnes,  Appellant,  v.  Nicholas  Buck,  Respondent. 
(Gbniebax  Tb9K,  EiaHTH  D18T91GT,  Hat,  1809.) 

In  an  action  founded  on  an  aUeged  breach  of  the  contract  to  many,  no 
warrant  of  attachment  is  allowed  hy  the  piovii^onB  of  the  Code;  aCnd 
where,  in  such  case,  an  attachment  hasbepn  iasaed,  it  will  be  set  aside 
on  motion. 

The  contract  to  many  is  not,  it  seems,  embraced  in  a  statute  refeiring  to 
contracts  in  general 

Appeal  from  an  order  of  the  Allegany  Special  Term,  setting 
aside  an  order  of  attachment. 

The  court,  in  affirming  the  order  below,  adopted  the  follow- 
ing opinion  there  given  by  Lahont,  J.  The  facts  are  therein 
stated. 

Judsan  and  AmeSy  for  the  appellant. 

Benson  and  Vcm  Deusen,  for  the  respondent. 

Present — ^Mabvcst,  Baseeb  and  Lahont^  J  J. 

By  the  Court — Lahont,  J.  This  is  an  action  founded  on  an 
fltlleged  breach  of  promise  of  marriage.  The  defendant  is  not  a 
resident  of  the  State.  The  plaintiff  obtained  an  attachment 
a^inst  defendant's  property,  and  now  the  latter  moves  to  set  it 
aside,  upon  the  ground  that  no  warrant  of  attachment  can  be 
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issted  in  such  an  action  by  the  provisions  of  the  Code.  The 
reported  cases  have  exhibited  a  wide  difference  of  opinion 
upon  the  proper  construction  of  those  provisions  of  the  Code, 
relating  to  the  issning  of  attachments.  At  present,  however, 
the  principal  ground  of  such  difference  has  been  removed  by 
the  amendment  of  the  Code,  enacted  in  1866,  which  restricts, 
by  its  terms,  the  cases  in  which  attachments  are  allowable,  to 
actions  arising  on  contract  for  the  recovery  of  money  only, 
and  actions  for  the  wrongful  conversion  of  personal  property. 
(Code,  §  227.)  Before  this  alteration, 'an  attachment  might 
be  issued  "  in  an  action  for  the  recovery  of  money''  (Code  of 
1849,  §  227),  or  "in  an  action  for  the  recovery  of  ^A^ money," 
as  it  was  amended  in  1857;  and  it  had  been  held,  in  some 
cases,  that  this  provisional  remedy  could  be  granted  in  actions 
of  pure  tort,  as  for  an  assault  and  battery.  {Hemstien  v. 
MattJiewaon,  5  How.,  196 ;  FUryd  v.  Blake^  11  Abbott,  349.) 
In  other  cases,  it  was  held  that  no  attachment  could  issue  in 
an  action  for  such  wrongs.  {Oordon  v.  Oaffey^  11  Abbott, 
1 ;  Shaffer  v.  Mason^  18  Abbott,  455.)  It  has  become  quite 
unnecessary  to  consider  that  question  now ;  both,  because  the 
Code  itself  has  been  changed,  and  because  the  court  at  General 
Term,  in  this  district,  has  decided  against  the  construction 
which  allowed  attachments  in  actions  for  torts.  {Saddlesvene 
V.  Arms^  32  How.,  280.)  In  the  last  case,  the  attachment  was 
issued  in  an  action  of  assault  and  battery,  before  the  Code  was 
amended  in  1866.  I  am  not  aware  of  any  decision,  either 
allowing  or  denying  the  provisional  remedy  by  attachment  in 
an  action  founded  upon  a  breach  of  promise  of  marriage. 

If  we  look  no  further  than  the  words  of  §  227  of  the  Code, 
which  allows  an  attachment  "in  an  action  arising  on  contract, 
for  the  recovery  of  money  only,"  it  would  at  first  view  seem 
difficult  to  deny  that  an  attachment  is  authorized  in  the 
present  case,  which  is  an  action  founded  on  an  alleged  con* 
tract  to  marry  between  these  parties,  and  the  action  is  also  for 
the  recovery  of  money  only.  Nothing  but  money  is  sought 
to  be  recovered  for  the  alleged  breach  of  the  contract.  The 
true  meaning,  however,  of  a  single  clause  or  sentence  con- 
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tained  in  the  Code,  cannot  always  be  ascertained  without 
looking  into  its  other  provisions.  The  Code  is  one  whole 
statute,  intended  to  provide  a  complete  system  of  remedies 
for  the  enforcement  of  the  rights  of  parties.  Its  different 
sections  reflect  light  upon  each  other,  and  we  should  fall  into 
serious  errors,  did  we  not  compare  together  its  various  provi 
sions  in  arriving  at  its  proper  construction. 

'^  It  is  an  established  rule  in  the  exposition  of  statutes,'* 
says  Chancellor  EIent,  '^  that  the  intention  of  the  lawgiver  is 
to  be  deduced  from  a  view  of  the  whole,  and  every  part  of 
a  statute,  taken  and  compared  together.  The  real  intention 
when  accurately  ascertained  will  prevail  over  the  literal  sense 
of  the  terms,  scire  leges  nan  hoo  est  verha  earwm  tenere  sed 
vim  ao  potestatem,^  and  the  reason  and  intention  of  the  law- 
giver will  control  the  strict  letter  of  the  law,  where  the  latter 
would  lead  to  palpable  injustice,  contradiction  or  absurdity." 
(1  Kent  Com.,  461,  462.) 

By  §  129  of  the  Code  it  is  provided,  that  the  plaintiff  shflll 
insert  in  the  summons  a  notice,  in  an  action  arising  on  con- 
tract for  the  recovery  of  money  only,  that  he  will  take  judg- 
ment for  a  sum  specified  therein,  if  the  defendant  fiuls  to 
answer,  &c  Again,  in  §  246,  the  plaintiff  in  any  action 
arising  on  contract  for  the  recovery  of  money  only,  is  author^ 
ized  to  file  with  the  clerk  proof  of  personal  service,  &c.,  and 
the  clerk  shall  thereupon  enter  judgment  for  the  amomit 
mentioned  in  the  summons,  in  case  the  complaint  is  duly  veri- 
fied. These  three  sections,  129,  227  and  246,  all  contain  the 
same  phraseology,  that  is,  the  words  ^^  in  an  action  arising  on 
contract  for  the  recovery  of  money  only." 

These  sections  relate  to  the  first  step  in  the  action ;  that  is, 
the  summons  (§  129) ;  to  the  final  termination  of  the  action ; 
that  is,  the  judgment  (  §  246) ;  and  to  this  provisional  remedy 
by  attachment  (§  227).  K  an  action  arising  on  a  breach  of 
promise  of  marriage  is,  within  the  meaning  of  the  Code,  an 
action  arising  on  contract  for  the  recovery  of  money  only, 
then  it  follows,  that  in  such  action,  the  notice  in  the  smnmons 
should  be,  that  if  the  defendant  fail  to  answer,  the  plaintiff 
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will  take  judgment  for  the  sum  Bpedfied  in  the  sammons^ 
whether  it  be  a  hundred  dollare  or  a  hundred  thousand ;  and 
if  the  plaintiff  verifies  the  complaint^  which  she  may  safely  do 
in  every  case,  when  the  marriage  contract  shall  have  been 
made  and  broken,  the  clerk  will  be  compelled  for  want  of  an 
answer,  to  enter  judgment  for  whatever  sum  the  plaintiff  shall 
have  the  conscience  to  demand  in  the  summons.  (Code,  §  §  129, 
246.)  It  has  been  held  by  the  more  recent  and  better  authori- 
ties, that  an  action  founded  on  a  breach  of  promise  of  marriage 
is  not,  within  the  meaning  of  §  1 29  of  the  Code,  an  action  arising 
on  contract  for  the  recovery  of  money  only.  {MoNeff  v.  Shorty 
\\  How.,  463 ;  Dcms  v.  BoUb^  6  Abbott,  15 ;  McDmdld  v. 
T)  a/«A,  5  Abbott,  68.)  Mr.  Justice  Mabvin,  with  the  con- 
currence of  a  full  bench,  at  General  Term,  in  this  district, 
came  ^o  the  conclusion  in  the  case  of  Saddlesvene  v.  Arms^ 
before  cited,  that  the  provisional  remedy  by  attachment  is  con- 
fined to  actions  upon  contract  (but  now  further  including^ 
atitions  for  the  wrongful  conversion  of  personal  property),  in 
which  the  amount  to  which  the  plaintiff  is  entitled  can  he 
ijyedfied.  (32  How.,  286.)  How  can  the  amount  of  money  to 
t'hich  the  plaintifi*  is  entitled  in  an  action  for  the  breach  of  a 
promise  of  marriage  be  specified?  The  complaint  aUeges  the 
agreement  to  marry,  and  the  refusal  to  perform  it.  Can  the 
plaintiff  tell  what  she  ought  to  have }  Can  the  clerk  enter  a 
judgment  for  all  the  plaintiff  supposes  she  ought  to  recover } 
I  cannot  bring  my  mind  to  the  belief,  that  the  scheme  of  the 
Code  allows  such  a  judgment  to  be  obtained  in  such  a  manner. 
In  this  action,  it  becomes  necessary  to  establish  a  contract  of 
marriage,  and  a  refusal  by  the  defendant  to  perform  it,  to 
entitle  the  plaintiff  to  recover  any,  even  nominal  damages. 
But  how  much  more  than  this  she  ought  to  recover,  must 
depend  upon  circumstances  which  may  not,  and  usually  can- 
not,  appear  in  the  pleadings.  Damage  in  this  kind  of  action 
may  be  given  to  compensate  the  plaintiff  for  injured  feelings, 
rejected  affections,  and  wounded  pride,  as  well  as  for  an  actual 
loss  of  marriage.  And  on  the  other  hand,  the  conduct  of  the 
plaintiff  may  mitigate  and  reduce,  even  when  it  does  not 
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absolutely  bar  the  plaintiff's  recovery.  (Sedgwick  on  Damages 
869,  &c.)  Even  the  pecuniary  condition  of  the  defendant, 
may  affect  the  amount  of  the  recovery.  {Kniffen  v.  MeConneU 
80  K  Y.,  285.) 

The  scope  of  the  reasoning  in  SadcUesvene  v.  ArmSy  above 
cited,  is  quite  inconsistent  with  the  idea  that  an  attachment  is 
allowable  in  this  class  of  actions.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  the  plaintiff  states 
in  his  summons  that  in  case  of  defendant's  default  in  answer- 
ing, he  will  take  judgment  for  a  sum  specified  in  the  summons, 
that  is,  a  sum  of  money  certain  ;  and,  in  other  actions,  that  in 
case  of  defendant's  default,  he  will  apply  to  the  court  for  tl  e 
relief  demanded  in  the  complaint.  (Code,  §129.)  Bysecticn 
142,  the  relief  demanded  in  the  complaint  is  not  any  part  i>f 
the  plain  and  concise  statement  of  the  &ct8  constituting  a 
cause  of  action,  but  it  is  the  relief  to  which  the  plaintiff  suf^ 
poees  himself  entitled.  K  the  recovery  of  money  be  demanded, 
the  amount  thereof  should  be  stated. 

If  it  be  something  else  than  money,  or  if  it  be  money,  and 
something  else  in  addition  to  money,  that  he  supposes  himself 
entitled  to,  he  states  what  he  demands  accordingly. 

A  demand  for  money  is  as  much  a  demand  for  relief,  as  a 
demand  for  the  specific  performance  of  a  contract,  a  strict 
foreclosure  of  a  mortgage,  or  for  the  recovery  of  the  possession 
of  real  estate.  Where  no  answer  is  made,  the  relief  granted 
to  the  plaintiff  cannot  exceed  that  which  he  shall  have 
demanded  in  the  complaint  (not  in  the  summons),  but  in  any 
other  case,  that  is,  in  all  cases  where  the  defendant^puts  in 
an  answer,  the  court  may  grant  the  plaintiff  any  relief  con- 
sistent with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue.  (§  275.)  Whenever  damages  are  recoverable, 
the  plaintiff  may  claim  and  recover,  t/*  he  shows  hdmsdf 
entitled  thereto^  any  rate  of  damages  which  he  might  have 
heretofore  recovered  for  the  same  cause  of  action.'   (§  276.) 

No  action  can  properly  be  said  to  be,  within  the  meaning  of 
the  Code,  an  action  arising  on  contract  for  the  recovery  of 
money  only,  as  those  words  are  used  in  §  §  129,  227  and  246, 
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unless  the  supposed  contract  relates  to  property  of  some  kind, 
to  some  pecuniary  interests  to  be  affected  by  its  breach,  and 
the  violation  of  which  enables  the  party  aggrieved  to  state 
to  the  court,  in  his  complaint,  such  facts  as  will  show  damages 
of  a  pecuniary  character,  and  such  damages  as  may  be  ascer- 
tained by  some  legal  rule  of  indemnification. 

Unlike  other  contracts,  the  agreement  to  marry  has  no 
necessary  relation  to  property ;  it  may  be  contracted  between 
worthless  paupers  who  expect,  by  its  MfiUment,  to  realize  no 
pecuniary  benefit  When  once  consummated  by  actual  mar- 
riage, unlike  other  contracts,  between  party  and  party,  it 
cannot  be  rescinded  or  dissolved  by  their  mutual  consent. 
Marriage  is  more  a  dvil  institution  of  the  State  than  a  mere 
executed  agreement  between  husband  and  wife,  and  the  con- 
tract tg  marry,  when  violated,  affords  to  the  injured  party  a 
measure  of  redress,  in  the  remedy  given  by  the  law,  which 
does  not  attach  to  the  violation  of  private  contracts,  but  ranks 
among  willful  and  malicious  wrongs  to  the  person  and  the 
character,  wherein  damages  may  be  meted  out  to  the  delin- 
quent party  on  the  principle  of  punishment,  as  well  as  upon 
the  theory  of  pecuniary  indemnity,  for  actual  loss  sustained. 

Furthermore,  a  contract,  as  that  word  is  ordinarily  under- 
stood, may  be  entered  into  between  any  two  or  more  persons 
of  full  age ;  not  so  the  contract  to  marry,  into  which  only  two 
persons  can  enter,  and  those  unmarried  persons,  and  of  diiier- 
ent  sexes. 

It  is  so  far  different  from  all  other  contracts,  and  has  so 
many  peculiar  qualities  not  belonging  to  contracts  in  general, 
that  it  is  not  embraced  in  a  general  statute  which  speaks  of, 
or  r^ulates  contracts,  without  some  particular  reference  to  the 
contract  to  marry.  The  rights  gix)wing  out  of  ordinary  con- 
tracts between  party  and  party  survive  to  their  representa- 
tives ;  but  the  right  and  the  remedy  accruing  from  the  contract 
to  marry,  die  with  the  person,  and  cannot  afterward  be 
enforced.  We  are  not  without  authority  for  holding  that  the 
contract  of  marriage  is  not  to  be  considered  as  embraced  in  a 
legislative  or  constitutional  provision  relating  to  contracts, 

ItANHisQ  —  Vol.  L        36 


274  CASES  IN  THE  SUPREME  COXJRT  [May, 


Barnes  v.  Buck. 


Although  the  word  used  in  the  law  may  be  the  word  contract, 
without  any  expressed  qualification.  The  constitution  of  the 
United  States  provides  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contrcicts.  (Art.  1,  §  10.)  The 
constitution  contains  no  terms  expressly  qualifying  the  mean- 
ing of  the  word  "  oontractSj^  as  thus  employed ;  and  if  the 
contract  of  marriage  is  to  be  excepted  from  the  operation  of 
this  constitutional  provision,  it  must  be  upon  the  ground  above 
suggested,  that  the  marriage  contract  is  9m  generisj  so  special 
and  peculiar  in  its  nature,  that  it  would  not  be  understood,  in 
the  popular  and  general  understanding  of  men,  to  be  included 
in  the  term  contract  imless  specially  mentioned. 

That  question  was  discussed  by  a  learned  judge  in  the 
Court  of  Appeals  in  Lavyrenoe  v.  Miller  (2  Ck>mstock,  245), 
but  the  majority  of  the  court  placed  their  decision  upon 
another  ground.  (See  page  253.)  But  in  White  v.  WhUe 
(5  Barb.  474),  it  was  decided  that  the  word  contracts  in  the 
constitution  of  the  United  Stat^  did  not  embrace  marriajfe 
contracts. 

Mr.  Justice  Mabvin,  in  the  case  of  SaddUesvens  v.  ArtnSj 
gave  unanswerable  reasons  why  an  attachment  is  not  allowable 
in  an  action  for  a  wrong  as  for  assault  and  battery,  or  slander. 
He  deduced  such  conclusions  from  the  various  provisions  of 
the  Code  compared  together,  and  other  statutes  in  pari  mate- 
ria^ as  well  as  by  an  examination  of  the  machinery  of  the 
proceeding  by  warrant  of  attachment.  He  says  (32  How. 
285) :  ^^  It  is  true,  he  (that  is  the  plaintiff)  is  to  specify  the 
amount  of  the  claim  and  the  grounds  of  it;  but  in  most 
actions  of  tort  the  damages  are  tmcertain  and  entirely 
unknown  until  the  verdict  of  the  jury  is  rendered,  and  the 
plaintiff  may  fix  them  at  any  sum  without  the  fear  of  con- 
viction for  perjury.  This  will  not  be  so  if  the  action  is  for 
the  breach  of  a  contract,  for  then  the  facts  constituting  tibe 
contract  and  the  breach  must  be  stated  as  the  ^grounds'  of 
the  claim,  and  the  amount  of  the  daim  must  be  stated.  Here 
are  sundry  facts  to  be  stated,  and  if  they  are  not  truly  stated, 
the  person  making  the  afSdavit  may  be  convicted  of  peijuiy.'* 
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These  oboervations  fumiBh  a  sound  basis  for  his  condusion ; 
and  they  farther  show,  that  in  speaking  of  a  contract  and  the 
breach  of  it,  he  referred  to  a  contract  in  tlie  general  and  usual 
acceptation  of  that  term,  without  thinking  of  the  peculiar 
contract  of  marriage;  for  in  the  case  of  an  action  founded  on 
a  breach  of  the  lattei:,  the  damages  are  as  uncertain  and  unde- 
finable  as  they  possibly  can  be  in  an  action  of  slander  or 
assault  and  batteiy.  And  this  illustrates  in  a  very  forcible 
manner  that  the  term  ^^oantraotj^  as  employed  in  ordinaiy 
and  popular  language  is  not  supposed  to  include  the  contract 
of  marriage. 

The  learned  judge  comes  to  the  conclusion  in  the  decision 
referred  to,  that  ^^  this  remedy  (by  attachment)  is  confined  to 
actions  #  upon  contract,  in  which  the  amount  to  which  the 
plaintiff  is  entitled  can  be  specified  "  (32  How.,  286) ;  and  I 
fully  concur  in  his  reasoning  and  conclusion,  which  apply  with 
equal  force  to  the  present  case. 

Whether  the  same  identical  words  have  the  same  meaning 
as  they  are  used  in  §§  129,  227  and  246  of  the  Code,  it  is  not 
now  necessary  to  determine.  The  construction  put  upon 
them  as  used  in  §  129,  has  been  very  fully  considered  in  the 
case  of  TutUe  v.  Smith  (14  How.,  395),  and  that  decision 
approved  in  CcHh  v.  Dunkin  (19  How.,  164),  both  General 
Term  decisions ;  and  those  decisions  were  remarked  upon  as 
settling  the  construction  of  §  129,  in  a  later  case  at  Special 
Term  in  another  district.  {NorUm  v.  Cary^  28  How.,  469.) 
This  construction  is  alluded  to  by  Justice  Marvin,  in  Saddles 
vene  v.  Arms  (32  How.,  283, 284) ;  but  without  admitting  that 
the  warrant  of  attachment  is  to  be  confined  to  those  cases,  in 
which  the  summons  must  state  that  judgment  will  be  taken 
for  a  specific  sum  if  the  defendant  fSedls  to  answer,  or  to  cases 
of  liquidated  damages. 

If  we  adopt  the  construction  put  upon  this  language  as 
used  in  reference  to  the  summons  in  §  129,  and  give  the  same 
construction  to  the  same  language  in  §  227,  it  would  follow 
that  no  attachment  can  be  allowed  m  an  action  on  a  breach 
of  promise  of  marriage.    But  even  if  that  construction  is  too 
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limited,  as  to  which  no  opinion  need  be  here  expresBed,  I  am 
still  of  the  opinion  that  a  warrant  of  attachment  cannot  be 
Issued  nnder  the  Code,  except  in  case  of  actions  arising  on 
contract  for  the  recovery  of  money  only,  where  the  breadi 
of  the  contract  can  be  compensated  by  some  recognized  legal 
rule  or  rate  of  damages,  so  that  the  smn  dne'can  be  made 
certain  either  by  computation  or  by  evidenoe.  In  i&ort,  the 
contract  must  be  one  of  a  pecimiwnf  chai^scter:  Titis-ia  not 
the  case  where  the  contract  is,  that  one  person  will  many 
another,  and  nothing  else.  Such  a  contract  isnot,  in  any  law- 
fill  sense,  or  ought  not  to  be,  a  cash  transaction.  An  order 
must  be  entered  setting  aside  the  attachment  issued  in  this 
action,  but  no  costs  of  the  motion  ought  to  be  given. 
Order  affirmed. 
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^9!!_ii  Gaicaliel  Huggans,  Respondent,  v.  Dastobth  J.  Frtbb, 

66h250  AppeHant. 

(Gbnsebal  Tebm,  pnaiRD  DistbicTy  Ma7,  1909.) 

A  mortgagee  of  chattels,  whose  mortgage,  in  addition  to  the  usual  conditioD 
incase  of  non-payment,  &c.,  contains  a  clause  authorizing  him, at  any 
•  time,  if  he  shall  **  deem  himself  unsafe,*'  to  take  -  possession  of  the  mort- 

gaged  property,  ^  and  to  sell  the  same  at  public  or  priyate  aale,'*  may,  in 
conformity  to  the  terms  of  such  clause,  take  possession  of  said  proper^ 
before  the  debt  falls  due,  and  sell  the  same,  without  making  a  demand  for 
payment,  and  without  giving  personal' notice  of  sale  to  the  mortgagor. 

If  the  property  be  unsafe,  it  seems,  under  such  a  Clause,  the  mortgage  debt 
becomes  due,  and  the  mortgagee  acquires  an  abeolule  title  to  the  proper^, 
subject  |o  the  mortgagor's  right  to  redeem ;  aod  the  ri|^t  of  redcmptton 
is  cut  off  by  the  sale. 

The  mortgagee,  in  virtue  of  such  a  provision,  took  possession,  advertised, 
and  sold  the  mortgaged  property,  Without  demand,  or  personal  notice  of 
sale  to  the  mortgagor,  and  brought  an  aetion  for  a  balance  due  upon  the 

•  mortgage^  after  applying  the  proceeds.  It  was  hM,X^2X  the  mortgage 
was  properly  received,  at  the  trial,  as  evidence  of  the  claim  thereon. 

Also,  there  being  no  proof  of  fraud  in  the  sale,  and  the  question  being  put 
to  the  plaintiff,  as  a  witness,  without  intending  to  establish  fraud,  whether 
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the  purohaaer  paid  him  any  money  theroon,  Uuit  such  qoestioii  weoi 
properly  excluded,  as  well  as  testimony  upon.the  value  of  the  property. 
Z^«  also,  plaintiff  might  show  that  the  sale  was  fairly  made,  and  that  plain- 
tuTs  testimony  was  competent  upon  the  question  whether  he  **  deemed 
himseir  unsafe"  to  a&ow  the  property  to  ramahi  in  defendant's  possession. 

This  was  an  appeal  froth  a  judgment  entered  on  a  verdict 
rendered  at  the  Greene  oonnty  circuit,  in  fitror  of  the  plain- 
tiff and  against  ihe  defendant,  on  the  third  day  of  June,  1868. 

The  action  was  brought  to  recover  the  amount  of  a  promis- 
sory note  made  by  defendant  for  twenty-three  dollars  and 
interest,  and  also  a  balance  due  the  plaintiff  upon  a  chattel 
mortgage  given  by  the  defendant  to  him  for  $175.  It  appeared 
upon  the  trial  &at  on  the  6th  day  of  April,  1866,  the 
respondent  sold  a  yoke  of  oxen  to  the  appellant  for  $>]  75, 
afid  took  back  a  mortgage  upon  the  oxen  for  the  price 
payable  with  interest  on  the  6th  day  of  April,  1867, 
with  a  oondition  that  in  case  of  non-payment  the  plain- 
tiff might  take  and  sell  the  property  to  satisfy  the  debt.  And 
with  the  further  condition  that  in  case  the  plaintiff  should  at 
any  time  deem  himself  unsafe,  it  should  be  lawful  for  him  to 
take  possession  (tf  the  property,  and  to  sell  the  sftme  at 
public  or  private  sale  previous  to  the  time  above  mentioned 
for  the  payment  of  said  debt,  applying  the  proceeds  as  afore- 
said after  deducting  the  expenses  of  the  sale  and  of  keeping  the 
property. 

It  also  contained  a  covenant  that,  if  from  any  cauae  the  prop- 
erty should  fail  to  satisfy  the  debt,  interest,  costs  and  charges. 
'the  defendsAt  would  pay  the  deficiency. 

The  plaintiff  before  the  expiration  of  the  year,  deemed 
himself  unsafe,  and  took  possession  of  the  property  and  sold 
the  same,  upon  a  public  notice  of  sale  of  six  days, 
applying  the  proeeeds  upon  die  mortgage^  iEmd  brought  this 
action  for  the  deficiency,  and  on  'the  promissory  note 
whidi  he  held  against  the  defendant* 

The  execution  of  the  note  and  mortgage  was  admitted  tiy 
the  answer. 

Upon  the  trial  the  counsel  for  the  defendant  objected  to*  the 


278  CASES  IN  THE  SUPREME  COURT  [Hsy 

Hnggaoa  «.  Vrjer, 

\  

introduction  of  the  mortgage  npon  the  grounds^  that  nnder 
the  complaint  no  recovery  could  be  had,  as  no  notice  of  sale 
had  been  given  to,  nor  demand  made  of  the  defendant ;  that 
without  allegation  of  such  notice  and  sdch  demand,  no  evi- 
dence could  be  given.  The  court  overruled  the  objection; 
the  defendant  excepted,  and  the  mortgage  was  introduced  in 
evidence.  Evidence  of  the  notice  of  Bale  was  also  objected  to 
upon  the  same  grounds  and  admitted.  Exception  was  duly 
taken.  Other  testimony  was  admitted  under  objection,  and 
exceptions  were  taken  to  the  rulings  made  in  regard  thereto,  as 
stated  in  the  opinion.  At  the  dose  of  the  evidence  the  counsel 
for  the  defendant  moved  for  a  nonsuit  as  to  the  claim  upon  the 
uLortgSLgQ  upon  various  grounds,  and  mainly  upon  the  grounds 
of  a  want,  of  personal  notice  of  the  sale  to  the  defendant,  and  of 
demand  of  payment  before  the  sale,  and  that  the  sale  was 
not  made  in  good  faith,  but  in  fraud  of  the  defendant's  rigl\tB. 
The  motion  was  denied,  and  an  exception  taken.  No  evi- 
dence being  given  on  the  behalf  of  the  defendant,  the  court 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
claimed,  being  $149.10.  Judgment  was  duly  entered,  and 
the  defendant  appealed  to  the  General  Term  of  this  court 

James  £,  Olney^  for  the  appellant. 

Bufus  If.  Kmgj  for  the  respondent. 
Present — ^Millbb,  Ingalls  and  Pbokham,  JJ. 

By  the  Court — ^Milleb,  P.  J.  The  chattel  mortgage  upon 
which  the  plaintiff  claimed  to  recover  in  this  action  contained 
a  condition  that,  in  case  the  plaintiff  should  at  any  time  deem 
himself  unsafe,  it  should  be  lawful  for  him  to  take  possession 
of  the  property  mortgaged,  and  to  sell  the  same  at  public  or 
private  sale,  and  apply  the  proceeds  to  the  payment  of  the 
debt.  The  plaintiff,  deeming  himself  unsafe,  took  possession 
of  the  property  before  the  mortgage  became  due,  and  sold  the 
same  without  giving  personal  notice  to  the  defendant.  It 
la  ocmtended  by  the  counsel  for  the  defendant^  that  the  sale 
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was  illegal  and  void  for  want  of  Buch  notice,  and  for  this  rea- 
son the  defendant  is  not  liable  for  the  deficiency  npon  tho 
sale.  This  position  appears  to  be  based  upon  the  ground 
that  the  clause  in  the  mortgage  referred  to,  which  provides 
for  a  sale  before  the  mortgage  is  due,  partakes  somewhat  of 
the  nature  of  a  pledge  and  its  construction  should  be  gov- 
erned by  the  same  legal  rule  which  is  applicable  to  pledges 
of  personal  property.  While  it  is  conceded  that  the  instru- 
ment is  a  mortgage,  which  conveys  a  legal  title  to  the  property, 
subject  to  be  defeated  by  the  full  performance  of  the  condi- 
tion, and  liable  to  become  an  absolute  interest  at  law  if  not 
redeemed  by  a  certain  time  (4  Kent,  3d  ed.,p.l38 ;  Chamber- 
lain V.  Ma/riinj  43  Barb.,  607),  and  not  a  pledge  where  a  demand 
of  payment,  or  a  notice  of  sale,  or  both  of  them  are  necessary 
before  a  sale  (4  Kent,  3d  ed.,  138, 139 ;  WiUon  v.  LitUe^ 
(2  Coms.,  443 ;  Wheeler  v.  N&wfxmid,  16  K  Y.,  392),  it  is 
Insisted  that  the  rights  of  th^  mortgagee  after  default,  and 
when  his  title  has  thus  become  absolute,  are  entirely  different 
from  what  they  are  before  default ;  and  that,  in  the  latter  case, 
ho  iB  a  mere  tLtee  for  the  mort«;«or. 

In  case  of  non-payment,  as  required,  the  mortgagee  is 
authorized  ^^to  take  possession  of  said  property,  to  sell  the 
same,  and  the  avails,"  &c.,  to  apply  in  payment  of  the  debt ; 
and  the  condition  of  the  mortgage,  in  case  he  deems  himself 
unsafe,  makes  it  lawful  for  the  mortgagee  to  take  possession 
of  such  property  and  to  seU  the  same  at  public  or  private  sale." 
Assuming  that  in  the  latter  case  the  mortgagee  was  bound  to 
sell,  I  think  it  does  not  follow  that  he  was  required  to  sell  in  any 
other  way  or  manner,  than  he  had  power  and  authority  to  sell 
in,  in  case  of  default,  or  that  he  was  bound  to  give  personal 
notice  of  the  sale  to  the  mortgagor.  Although  some  of  the 
authorities  speak  in  general  terms  of  a  sale  upon  previous 
notice  to  the  mortgagor,  yet  none  of  the  cases  cited  hold  that 
such  notice  must  be  given  to  the  mortgagor  personally.  In 
Hart  V.  Ten  Eyck  (2  John.  Ch.  R,  100),  the  chancellor  decides 
that  the  creditor  who  holds  goods  in  pledge,  may  sell  them 
without  a  bill  of  foreclosure,  on  t^Yxnf^  reasonable  notice  to 
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the  debtpr  to. redeem.  In  PcUehwy  y.  Pierce  (12  Wend^ 
68),  it  was  h^d  ^^d^  the  right  to  rejieem  nfiaj  be  fprecloeed  by 
the  mortgagee,  wi)liout  judidal  .proceedings  by  a  aale  of  the 
property,  upop  reasonable  notice  ;to  the  mortgagor.  (See^ 
also,  Charter  v.  Steven^  3  Den.,  83 ;  Lansing  v.  Qodet^  9 
Cow.,  377;  Bich  v.  Milky  20  Barb.,  616;  Chamberlain  y. 
Martiuy  48  Barb,,  610).  These  cases  make  no  distinction,  as 
to  notice,  whether  the  sale  is  made  before  or  after  default. 

In  Chadwiok  y.  Lamb  (29  Barb.,  518),  it  was  held  that 
where  personal  property  is  mortgaged,  and  wrongfully  con- 
yerted,  an  action  to  recover  its  value  before  the  debt  is  due 
lies  if  there  is. a  clause  in  the  mortgage  which  authorizes 
the  mortgagee  to  take  possession  and  sell  the  property  to 
satisfy  the  debt  secured  by  the  mortgage,  at  any  time  he  may 
deem  himself  insecure.  In  such  cases  the  mortgagee  acquires 
not  only  the  right  to  the  possession ,  of  the  property,  but 
any  interest  in  it  which  the  mortgagor  had,  except  the  equity  of 
redemption.  (See,  also,  MaUisan  v.  Jiaucue,  1  Corns.,  295 ; 
IKU  V.  £eebe,  3  Kern.,  565.) 

The  property  being  unsafe,  the  whole  amount  of  the  mort- 
gage became  due,  and  the  mortgagee  acquired  an  absolute 
title  to  the  property,  subject  to  the  right  to  redeem  on  pay- 
ment of  the  amount  secured.  By  the  contract,  he  .was  not 
bound  to  give  the  mortgagee  personal  notice  of  the  sale,  and 
was  authorized  to  sell  at  private  sale,  which  would  be  entirely 
inconsistent  with  direct  notice  to  the  mortgagor  of  such  a  sale. 
At  most,  only  the  right  of  redemption  remained  in  the  mort- 
gagor, by  the  payment  of  the  sum  secured  by  the  mortgage ; 
and,  upon  a  sale  being  made,  that  right  was  gone.  The  taking 
possession  of  the  property,  and  the  advertisement  of  its  sale, 
was  in  strict  conformity  with  the  condition,  that  when  the 
mortgagee  deemed  it  unsafe,  he  <M>uId  sell  and  apply  the 
proceeds  to  the  payment  of  the  debt  The  whole  amount 
secured  having  become  due  by  the  act  of  the  defendant,  it  is 
difficult  to  see  how  the  circumstances  existing  vary  essentially, 
from  a  case  where  the  time  for  the  payment  of  the  debt  has 
expired.    Nor  am  I  able  to  discover  that  any  fiduciary  relation 
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exists  between  the  mortgagor  and  the  mortgagee,  except  in 
case  of  a  aorplus  arising  upon  a  sale  under  the  mortgage.   * 

After  a  careful  examination,  I  am  satisfied  that  the  pro- 
ceedings of  the  plaintiff,  in  selling  the  property,  were  author- 
i^d  bj  the  mortgage,  and  in  accordance  with  the  law  aippU- 
cable  to  such  a  case ;  and  that  no  error  was  committed  by 
the  learned  judge  upon  the  trial,  in  admitting  evidence  of 
the  mortgage  and  notice  of  sale,  and  in  denying  the  motion 
made  for  a  nonsuit  as  to  the  mortgage^ 

I  think  that  the  court  properly  excluded  the  question  put 
to  the  plaintiff  upon  his  examination,  whether  the  purchaser 
had  paid  him  any  money  upon  the  sale  of  the  oxen.  There 
was  no  testimony  in  the  case  establishing  fraud  in  the  sale, 
And  it  was  not  asked,  according  to  the  caae  before- us,  for  any 
such  purpose. 

The  eyidence  given,  shows  that  the  defendant  applied  to 
the  plaintiff  to  take  the  oxen  back,  he  having  no  hay ;  that 
the  plaintiff  said  he  had- no  use  for  them,  and  if  he  did,  he 
would  be  obliged  to  advertise  and  sell  them ;  and  that  about 
two  weeks  afterward,  he  found  the  cattle,  out  of  the  defend- 
.anf  s  possession,  on  his  fadier's  t>r  mother's  farm,  run  down 
and  thin,  and  deeming  himself  tmsafe,  he  ioek  them  away  and 
advertised  them  for  sale. 

The  proof  of  the  value  of  the  t>XBn,  for  the  same  reason, 
was  not  material.  Nor  was  there  any  objection,  in  my 
opinion,  to  proving  that  the  property  was  put  up  and  &irly  sold. 
It  was  also  competent  to  ask  Ae  plaintiff,  whether  he  deemed 
himself  unsafe  to'  allow  the  cattle  to  remain  in  the  defend- 
ant's possession.  He  was  bound  to  show  this  to  justify  the 
sale,  and  he,  above  all  others,  was  competent  to  speak  upon 
the  subject 

ISo  other  question  is  made  which  requires  discussioiL 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Lansiko — Vol.  L  86 
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S!LJ9l         Albert  Squieb^  Appellant,  t;.  Makia  Nobbis,  Bespondent 

(Gbsxsal  Tbbic,  Thibd  Distbiot,  Mat,  1809.) 

'  A  contract  for  the  sale  of  lands,  made  and  signed  by  an  authorised  agent,  hot 
not  referring  to  the  principal,  or  signed  in  the  Utter^s  name,  does  not  bind 
the  principal ;  and  in  an  action  against  the  latter  to  enforce  spedfic  per- 
formance, proof  of  the  dgner's  agency  is  inadmissible. 

So  held  where  a  husband  haying  authority  to  sell,  made  a  contract  under 
seal  for  sale  of  his  wife*s  lands,  in  his  own  name,  without  disdomng  his 
agency. 

Nor  is  the  receipt  of  a  portion  of  the  purchase  money  byi  Uie  prindpal, 
and  his  subsequent  parol  promise  to  be  bound  by  the  contract  a  ratification 
thereof  by  him. 

To  render  a  contract  for  sale  of  land,  signed  by  an  agent  in  his  own  name, 
binding  on  the  principal,  his  agency  and  principal  must  appear  from  the 
instrument  dgned. 

The  action  was  brought  to  compel  the  specific  peiformanoe 
of  a  written  contract  under  seal,  dated  October  28th,  1867,  by 
which  Samuel  Norris,  defendants'  husband,  agreed  to  conrey  to 
the  plaintiff  a  farm  owned  by  the  defendant.  The  ease  was 
referred. 

The  referee  found,  among  other  things,  that  the  defendant 
had  previously  given  Samuel  Norris  parol  authority  to  sell 
said  premises. 

That  said  agreement  was  entered  into  and  signed  and 
sealed  by  the  plaintiff  and  the  said  Samuel  Norris  in  his  indi- 
vidual capacity,  and  with  the  underitanding  by  the  plaintiff 
that  Samuel  Norris  was  the  owner  of  the  premises. 

That  the  sum  of  fifty  dollars  was  paid  by  the  plaintiff  to 
Samuel  Norris,  as  part  of  the  purchase  money,  at  the  time 
the  agreement  was  signed ;  and  that  said  Samuel  Norris, 
soon  after  receiving  it,  paid  the  fifty  dollars  over  to  the 
defendant.  That  after  the  defendant  had  been  informed  of 
the  existence  of  said  agreement,  and  prior  to  the  first  day  of 
April,  1868,  she  made  a  parol  agreement  with  the  plaintiff 
in  substance,  that  she  would,  on  the  first  day  of  April,  1868, 
convey  the  lands  in  conformity  with  the  agreement,  entered 
into  between  the  plaintiff  and  Samuel  Norris. 
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That  on  t)ie  first  day  of  April,  1868,  the  plaintiff  tondei'ed 
to  the  defendant  the  whole  amount  of  money  dne  on  said 
contract,  viz.  ^  $2,450,  which  the  defendant  refused  to  accept. 
'  That  the  plaintiff  also  asked  her,  the  defendant,  to  execute 
a  deed  which  had  been  prepared  in  conformity  with  said 
written  agreement,  and  with  the  said  parol  agreement,  which 
she  refused  to  do,  and  as  conclusions  of  law  he  found  and 
reported: 

That  the  said  written  agreement  did  not  obligate  the 
defendant  to  convey  said  lands,  because  it.  did  not  purport  to 
be  her  agreement. 

That  the  subsequent  parol  agreement,  made  by  her  with 
the  plaintiff,  was  void  by  the  statute  of  frauds,  because  it  was 
an  agreement,  in  substance,  to  convey  lands,  merely  referring 
to  the  written  agreement  between  the  plaintiff  and  Samuel 
Norris,  for  the  terms  and  conditions  upon  which  it  was  to  be 
conveyed. 

That  the  complaint  should  be  dismissed  and  the  defendant 
have  judgment.  Exceptions  were  duly  taken  to  the  referee's 
report.  The  referee  was  requested  to  report,  that  the  defen- 
dant be  decreed  to  specifically  perform  her  contract,  and  that 
the  plaintiff  recover  for  damages,  the  value  of  the  use  of  the 
property.  The  referee  refused  to  report  as  requested  and  the 
plaintiff  duly  excepted. 

Judgment  was  entered  upon  the  report  of  the  referee  in 
favor  of  the  defendant,  and  the  plaintiff  appealed  to  the 
General  Term  of  the  Supreme  Court. 

Afidrew  Thompminy  for  the  appellant. 

Niven  db  Thompson^  and  A.  J  Parker^  for  the  respondents. 

Present — TVfiTj.EK,  Inoalls  and  Peckham,  JJ. 

By  the  Court — Milleb,  P.  J.  Two  questions  arise  upon 
this  appeal :  First.  Whether  the  execution  of  the  written 
aifreement  for  the  sale  of  the  defendant's  lands  by  her  hua- 
Dandy  without  the  use  of  her  name,  obligated  the  defendant 
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to  execute  a  conyeyanoe  of  the  premises  to  the.  plafntift 
Second.  Whether  the  parol  agreement  of  the  defendant,  after 
the  written  contract  was  ^xecated  to  convey  the  proi>erty  in 
conformity  with  said  contract,  was  a  ratification  of  that  con- 
tract, and  bound  her  to  folfilL 

The  defendant  had  given  her  husband  parol  authority  to 
sell  the  property,  as  the  referee  has  found;  and  he  executed 
the  contra,ct  in  his  individual  capacity,  and  with  an  under- 
standing by  the  plaintiff,  that  he,  and  not  his  wife,  was  the 
owner  of  the  property.  By  &e  statute  of  frauds  every  oontraet 
for  the  sale  of  lands,  or  an  interest  in  lands,  is  void  unless 
the  contract,  or  some^  not^-  or  '  memorandum^  thereof, 
expressing  the  consideration,  be  in  writing,  and  be  subecribed 
by  the  party,  by  whom  the  8al&  is  to  be  made.  (3  B.  S.,  135 
§  8.)  Another,  and  the  next  section,  provides  that  any  instra- 
ment  required  to  be  subscribed  by  any  party,  may  be  sub- 
scribed by  the  agent  of  the  party  lawfully  authorized.  (See 
§  9.)  The  contract  which  the  plaintiff  seeks  to  enforce  in 
this  action  was  not  subscribed  by  the  defendant  and  on  its 
face  did  not  purport  to'  be  signed  by  her  agent  lawfully 
authorized,  or  for  her  betiefit,  and  therefore  independent  of 
any  proof  of  authority  of  the  husband,  was  not  landing  upon 
her.  She  had  entered  into  no  contract,  unless  it  was  done 
by  the  instrumentality  of  Jier  husband  acting  as  her  agent, 
and  by  and  with  her  authority  and  consent,  whidi  did  not 
appear  by' the  contract  itself. 

It  is  true  that  the  authority  of  the  agent  may  be  conferred  by 
parol,  and  that  neither  a  written  authority  nor  an  authority 
under  seal,  is  required.  (WorraU  v.  Jftmny  I  Seld.,  243; 
Mc  Wharter  y.-McMahan,  10  Pai.,  386 ;  Zatorence  v.  Ttxylor^ 

*  _ 

5  Hill,  107).  But  when  the  contract  is  under  seal  and  entered 
into  by  an  agent  k  must  appear  £rom  ^he  contract-  itsdif  that  it 
purports  to  be  made  by  the  principal  before  it  can  be  considered 
as  obligatory  upon  the  principal.  We  have  been  referred  to  seve- 
ral cases'  as  authority  for  the  doctrine  thata  subscription  by  ihe 
agent,  without  a  designation  of  the  principal,  is  sufficient.  A 
critical  examination  of  these  cases  establilBhes  that  to  render 
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moll  an  execationof  a  written  contract  for  the  sale  of  real 
eitate  valid  audi  effectual,  it  mnst  appear  «fn>m  the  paper 
mgned  hj  the  agent,  that  the  agent  acted  in  that  capacity , 
and  it  must  also  appear  who  the  principal  was.  In  JPinckney 
y.  Hagadom  (1  Duer,  89),  which  was  affimiBd  by  the  Court 
of  Appeals^  it  was  held  that  the  statute  was  Bufficiently  com- 
plied withyi  where  the  entry  by  an  auctioneer  of  the  sale  in 
which  the- name  of  the  principal  appears,  is  signed  by  the 
auctioneer  with,  this  own  name,  without  any  reference  to  his 
character  as  agent. '  The. court  say :  "  The  auctioneer's  entry 
fiimishea  the  name  of  thsprmeipalf  and  although  that  name 
does  not  appear  in  the  subBcription,  the  intention  to  bind  him, 
and  not  the  auctioneer  personally,  is  pei&ctly  plain,  and 
makes  it  the  eontraet  of  his  principal."  It  will  be  seen  that 
the  name  of  the  principal  was  incorporated  in  the  membran* 
dum,  and  the  intention  was  manifest 

In  TdUman  v.  FrwnJdvn,  (14  N.  Y.,  584),  the  auctioneer 
attached  a  letter^  signed  by  the  owner,- which  stated-  &e  t^ms 
of  the  sale  on  a  page  of  his  sale  book,  tibien  miade  the  residue 
of  the  entries  requisite  to  constitute  a  memorandumi  of  the 
contract  and  subscribed  his  name  to  it,  and  it  was  held  that 
the  letter  was  to  be  taken  as  a  part  of  the  memorandum  sub- 
scribed by  the  auctioneer^  and  rendered  it  sufficient  within  the 
statute.  The  name  of  the  principal  was  here  also  incorporated 
in  the  contract. 

In  Bvsh  V.  Cole  (28  K  Y.,  269),  the  action  was  brought 
by  the  purchaser  against  the  auctioneers,  who  sold  the  house 
for  -aless  sum  than  was  authorized  by  the  owner,  who  refused 
to  gi^e  title,  and  it  was  held  that  the  contract  wa6  not  binding 
upon  the  owner,  for  the  reason,  among  others,  that  the  con- 
tract of  sale  '^  did  not  shoiw  who  the  owner  of  the  premises  was." 

In  Towna&nd  v.  Cornmg  (23  Wend,  436),  it  was  decided 
Uiat  a  covenant  for  a  sale  of  land,  as  well  as  a  dead  passii^  an 
interest  in  land,  where  the  contract  is  made  by  <m  aUomey  m 
factj  to.  be  valid,  must  be  executed .  in  the  name  of  the 
principal^  hyJm  attorney^  and  that  A«9  oum  ncmie  is  not  enough. 
Bbonson,  J.  who  delivered  the  opinion  of  the  courts  dtes  irom 
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Cornb^s  case  (9  Coke,  76),  where  the  rale  is  laid  down  ^^  tha. 
when  any  one  has  authority,  as  attorney,  to  do  an  act,  he 
ought  to  do  it  in  his  natne  who  gi/oes  the  mUharity^  for  he 
appoints  the  attorney  to  be  in  his  place,  and  to  represent  his 
person ;  and,  therefore,  the  attorney  co/nnot  do  it  in  his  own 
name,  nor  as  his  proper  act,  but  in  the  na^ne  a/nd  as  the  act 
of  him  who  gives  the  authority."  He  also  cites  from  Bac. 
Abr.,  and  numerous  cases  sustaining  this  doctrine.  K  this 
rule  be  applicable,  then  the  defendant,  not  being  named  in 
any  way  in  the  contract,  and  it  being  in  the  name  of  her 
husband,  she  would  not  be  liable  for  his  acts,  even  if  author- 
ized. 

In  St.  John  V.  Griffith  (2  Abb.,  198),  there  was  a  part 
performance  of  the  contract  by  the  defendant  and  an  entire 
performance  by  the  plaintiff,  and  it  was  decided  that  the  defend- 
ants would  be  liable,  in  an  action  of  this  nature,  upon  the  facts 
presented. 

It  is  nowhere  decided  that  an  agent  or  attorney  can  bind 
his  principal  in  a  contract  for  the  sale  of  lands  where  he 
enters  into  the  contract  in  his  own  name  and  there  is  an 
understanding  by  the  vendee  that  he  was  the  owner  of  the 
premises.  He  may  be  liable  personally  in  damages  for  a 
failure  to  fulfill,  but  to  hold  that  such  a  contract  is  binding 
upon  the  party  not  named  or  referred  to  in  any  form  and  not 
known  at  all  as  a  contracting  party,  would  be  in  direct  viola- 
tion of  the  statute  of  frauds  before  cited.  Where  there  is 
nothing  in  the  body  of  the  instrument,  or  in  the  form  of  a 
party's  signature  to  indicate  that  the  obligation  thereby 
created  was  intended  to  be  any  other  than  a  personal  obliga- 
tion on  his  part,  parol  evidence  is  inadmissible  to  show  that  the 
agreement  was  in  fact  the  obligation  of  third  persona,  and 
that  such  party  signed  it  as  their  agent.  {JBaibett  y.  Yonngj 
61  Barb.,  466 ;  Chappell  v.  DoAtn^  21  Barb.,  17 ;  Williams  v. 
Christie^  10  How.,  12;  Lincoln  v.  OrandeU^  21  Wend.,  101.) 

I  am  therefore  of  the  opinion  that  tiie  execution  of  the 
agreement  tf  >  sell  the  property  by  the  defendant's  husband 
was  not  bincing  upon  her. 
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2.  As  to  the  second  question,  I  do  not  see  how  a  parol 
agreement  to  convey  real  estate  in  accordance  with  a  written 
contract  made  with  another  party,  and  not  obligatory  upon 
the  party  sought  to  be  charged,  can  make  that  contract  law* 
ful,  which  was  preyiously  invalid.  Such  an  agreement 
would  be  nothing  more  than  a  parol  contract  divested  of  all 
the  elements  essential  to  render  it  of  binding  force  and 
validity.  The  referee  has  found  that  the  defendant,  after 
makiDg  a  written  contract,  made  a  parol  agreement  for  the 
sale  of  the  premises,  and  not  that  she  ratified  the  contract 
made  by  her  husband.  The  promise  to  convey  and  the 
receipt  of  the  fifty  dollars  paid,  does  not  establish  a  valid 
contract,  which  is  not  aflfected  by  the  statute  of  frauds.  A 
wife  may  be  bound  by  the  act  of  the  husband,  who,  without 
her  authority,  extends  the  time  for  makiiiig  an  award,  and  she 
received  part  of  the  money  awarded  to  her,  as  was  held  in 
Smith  V.  Sweeny  (35  N.  Y.,  295) ;  but  there  is  no  authority 
for  the  doctrine  that  a  parol  agreement  with  the  mere  receipt 
of  a  sum  of  money  renders  the  contract  of  the  husband  obliga- 
tory upon  her.  Neither  such  declarations  nor  the  money 
received  constitute  in  law  the  ratification  of  the  assumed 
agency,  and  are  not  equivalent  to  an  original  authority. 

We  have  been  referred  to  several  cases  as  authority  for 
the  principle  that  a  party  Cannot  repudiate  the  acts  of  an 
agent  performed  without  authority,  originally,  where  they 
have  been  subsequently  ratified,  and  some  benefit  has  been 
derived  from  them.  {Tracy  v  Veeder^  35  How.,  209 ;  F,  L. 
<fe  Trust  Co.  V.  WaJAJoorth^  1  N.  Y.,  433  ;  Sage  v.  Shermmi  2 
N.  Y.,  417 ;  C(M  v.  Bawsj  10  K  Y.,  335  ;  Ford  v.  WiUiatriSj 
13  N.  Y.,  577 ;  Haphvns  v.  MoUinieux^  4  Wend.,  465 ;  Evams  v. 
WdUj  22  Wend.,  324.)  None  of  these  cases  present  the  ques- 
tion now  arising,  and  most  of  them  do  not  relate  to  contracts 
for  the  sale  of  real  estate.  I  am  unable  to  discern  in  any  of 
them  authority  for  the  doctrine  that  a  parol  agreement  for 
the  sale  of  real  estate,  made  under  the  circumstances  which 
characterize  the  transaction  presented  in  this  case,  is  valid  and 
binding,  and  a  ratification  of  a  contract  made  by  another  party. 
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I  am  also  of  the  bpinion  that  the  agreement  originally 
entered  into  between  the  plaintiff  and  the  defendant's  hus- 
band being  yoid  for  Want  of  the  memorandum  required  by 
the  statute,  it  could  not  be  made  legal  and  valid  by  parol 
As  no  valid  contract  could  exist  by  parol  alone,  a  void  con 
tract  could  not  be  made  lawful  in  that  nymner. 

It  follows  that  there  was  no  error  on  the  part  of  the  referee 
in  hisfindings  or  in  his  refusal  to  find  as  requested^  aiid  the 
judgment  must  be  affirmed  with  costs. 

Judgment  affirmed 


Chableb  HAifw%  Appellant,  v*  Caleb  Oowing^  Beqx>ndent 

(GBznaLiL  Tkbm,  Sevknts  Dzbtrict^  Jvns,  1868.)       « 

KSpon  the  trial  of  an  action  to  recoyer  damages  for  continuing  a  naiflanoey 

-'  tiie  plaintiff  gate  in  evidence  the  Judgment  roU  of  a  Judgment  in  his 
fayor,  against  the  defendant,  which  was  shown  to  have  been  rendered 
upon  the  aU^gation  and  proof,  that  defendant  had  caused  the  nuisance  by 
erecting  an  embankment  on  his  own  premises. — Heldf  defendant  was  not 
precluded  from  showing,  that  he  had*  parted  with  the  possession  and 
ownership  of  the  premises,  previously  to  the  commenoem^it  of  the  action 
in  whioh  such  Judgment  liad  been  rendered. 

To  charge  one  who  has  created  a  nuisance,  with  liability  for  its  continu- 
ance, after  he  has  parted  with  the  property  upon  which  it  is  situated  or 
caused,  he  must  be  shown  to  derive  some  benefit  fh>m  the  continuance ; 
or  to  have  sold  with  warranty  of  the  o(mtinued  use  of  the  pr^^MTty,  as 
epjoyed  while  the  nuisance  existed. 

And  it  seems,  in  the  latter  case,  a  continued  enjoyment  of  the  nuisance,  or 
of  that  which  creates  it,  must  be  warranted. 

This  action  was  commenced  before  a  justice  of  the  peaee ;  on 
appeal,  a  retrial  was  had  in  the  County  Court  of  Yates 
county,  without  a  jury,  where  a  judgment  was  rendered  for 
the  defendant,  from  which  the  plaintiff  appealed  to  tbis 
court. 

The  plaintiff  complained  that  the  defendant,  on  the  1st  div 
of  June^  1862,  had  wrongfully  built  a  dam  or  embankment, 
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whereby  the  water  flowing  from  the  plaintiff's  land  along  tho 
highway  had  been  prevented  from  running  in  its  natural 
course,  and  had  been  caused  to  flow  on  the  plaintiff's  land, 
where  it  remained,  to  the  injury  of  such  land  and  the  crops 
thereupon.  The  answer  contained  a  general  denial,  and 
averred  a  former  judgment  in  bar  of  the  action. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  the  judgment 
roll  of  a  judgment,  recovered  by  the  plaintiff  against  the 
defendant,  in  the  County  Court  of  Yates  county,  upon  a 
retrial  before  said  court  and  a  jury,  on  appeal  from  a  Justice^s 
Court,  and  upon  &  complaint  which  prayed  damages  for 
several  distinct  injuries  to  the  plaintiff's  property,  and  also,  for 
that  the  defendant  had,  in  the  summer  of  1861,  caused  a  dam 
or  embankment  to  be  built  upon  his  own  property,  causing 
the  water  to  flow  upon  the  plaintiff's  land  and  injuring  his 
grain. 

The  defendant  objected  to  the  admission  of  the  roll,  for 
the  reason  "  that  the  verdict  of  the  jury  was  general,  and  it 
did  not  appear,  on  which  causes  of  action  set  forth  in  the 
complaint  the  jury  had  rendered  it."  The  court  received  the 
evidence  and  defendant  excepted. 

Evidence  was  also  given  by  the  plaintiff,  showing  tlie  ques- 
tions litigated  in  the  said  prior  suit,  and  that  all  the  allega- 
tions in  the  complaint  in  said  suit  were  litigated  on  the  trial, 
and  were  submitted  to  the  jury.  He  also  gave  evidence  to 
show  that  the  embankment  mentioned  in  the  complaint  *in 
said  former  action,  had  remained  as  before  up  to  the  com- 
mencement of  this  action,  and  that  water  flowed  from  the 
same,  injuring  his  property  as  before  that  action. 

Plaintiff  also  gave  in  evidence  a  deed  from  the  defendant 
and  wife  and  one  Caleb  C.  Gardiner  and  wife  to  one  John  I. 
Hapalee,  which  conveyed  a  farm  of  135  acres  of  land,  includ- 
ing the  premises  upon  which  the  embankment  was  erected, 
which  deed  contained  a  covenant  of  warranty  in  the  usual 
form,  and  was  dated  April,  1863. 

The  defendant  gave  in  evidence  a  deed  from  himself  to  said 

Caleb  C.  Gardiner,  his  adopted  son,  dated  on  the  14th  June, 
Lansing  —  Vol.  L  37  •  . 
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1859,  conveying  sixty-thre©  acres,  part  of  tiie  farm  of  135 
acres,  and  being  the  premises  on  which  said  embankment 
had  been  made*  The  plaintiff  objected  to  the  intredno- 
tion  of  the  deed,  as  being  evidence  of  a  transactioB  oocmr- 
ring  before  the  trial  of  the  action  in  which  judgment  had 
been  previously  rendered,  claiming  that  defendant  was  estopped 
from  showing  acts  prior  thereto  to  exonerate  himself  firom 
liability,  and  excepted  to  the  decision  of  the  court,  receiv- 
ing the  evidence. 

Defendant  also  gave  evidence  showing  that  he  had  joined  in 
the  re-conveyance  of  the  sixty-three  acres  previously  conreyed 
to  Gardiner,  because  Eapalee,  the  grantee,  was  to  receive  a  con- 
veyance of  Gardiner's  part  of  the  farm  as  well  as  his  own,  and 
one  conveyance  was  executed  to  save  expense.  He  also  proved 
that  Gardiner,  after  the  conveyance  to  him,  had  gone  into 
possession,  and  retained  possession  until  the  conveyance  to 
Kapalee,  who  took  possession,  and  held  until  he  conveyed  to 
one  Baskin,  who  had  been  in  possession  since  1865.  Plaintiff 
objected  to  this  evidence  as  tending  to  open  the  litigation  in 
the  former  suit,  and  excepted  to  the  decision  of  the  oonrt 
admitting  it. 

The  county  judge  ruled  and  decided  "  that  upon  the  trial 
of  the  said  former  suit,  evidence  was  given  upon  each  of  the 
allegations  of  the  complaint ;  and  tiiat  each  was  litigated 
upon  the  trial,  and  all  were  submitted  to  the  jury,^'  who  had 
rendered  a  general  verdict  thereon. 

He  also  found  that  since  the  commencement  of  the  former 
action  the  plaintiff  had  sustained  damages  and  injury  to  his 
freeliold  and  the  crops  growing  thereon^  by  reason  of  the 
embankment,  to  the  amount  of  twenty-five  dollars,  but  that 
the  plaintiff  had  no  cause  of  action  therefor. 

FrcmJdin  and  Morris^  for  the  appellant.  ' 

E.  67.  Bremauy  for  the  respondent. 

Present — E.  D.  Smfth,  Dwioht  and  Johksok,  JJ. 

By  the  Court — E.  Darwin  Smtth,  J.  The  chief  question 
presented  in  this  case  is  whether  the  plaintiff,  having  reoorered 
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in  a  former  action  for  the  erection  of  the  dam  or  embankment 
in  question,  can  maintain  a  second  action  against  the  defend- 
ant for  a  continoanoe  of  the  nuisance. 

The  county  judge  correctly  held  that  the  record  of  the 
former  judgment  concluded  the  defendant,  as  to  who  erected 
the  dam,  and  as  to  whether  its  erection  was  lawful  or  other- 
wise, and  that  for  the  purpose  of  the  trial  the  said  record  was 
conclusive  evidence  that  the  defendant  erected  the  dam,  and 
that  its  erection  as  agaixist  the  rights  of  the  plaintiff,  was 
unlawful. 

The  questions  whether  the  defendant  continued  such  dam 
after  the  recovery  in  such  former  suit,  and  if  so  what  damages 
were  thereby  occasioned  to  the  plaintiff,  were  new  and  open 
questions. 

Upon  the  question  of  fact  found  by  the  county  judge,  1 
think  he  decided  correctly  that  the  defendant  was  not  liable 
for  the  continuance  of  such  dam  after  such  recovery 
in  the  former  suit.  He  finds  that  the  former  action  was 
commenced  June  25th,  1862 ;  that  the  trial  before  this  jus- 
tice was  on  the  6th  of  October,  1862,  and  in  the  County 
Court  in  December,  1866 ;  and  that  a  general  verdict  was 
found  for  the  plaintiff  for  thirty-five  dollars  damages  before 
the  justice,  and  of  the  same  amount  in  the  County  Court, 
upon  which  judgment  was  afterward  duly  rendered.  He 
further  finds  that  on  the  14th  day  of  June,  1859,  the  defend- 
ant then  being  the  owner  of  135  acres  of  land  upon  which 
he  then  resided,  on  that  day  conveyed  to  his  adopted 
son,  Caleb  G.  Gardiner,  about  sixty-three  acres  thereof,  and 
being  that  portion  of  the  defendant's  ferm  upon  which  he 
afterward  erected  said  embankment;  and  that  the  said 
Gardiner  soon  thereaftier  went  into  possession  thereof,  and 
BO  remained  until  about  the  23d  day  of  April,  1863,  when 
the  defendant  and  his  wife  and  the  said  Gardiner  conveyed 
the  whole  135  acres  to  one  Rapalee,  which  deed  con- 
tained the  usual  covenants  of  warranty ;  that  all  the  par- 
ties united  in  the  same  deed  under  advice  of  counsel  to  save 
the  expense  of  two  deeds. 


^ 


? 
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That  said  Rapaloe  went  into  immediate  possession  and  so 
remained  in  possession  until  April  1st,  1865,  when  he  sold 
and  conveyed  the  said  premises  to  one  John  Baskin,  who 
thereupon  entered  into  possession  thereof,  and  has  since  con- 
tinued to  remain  in  possession. 

Upon  this  finding,  it  appears,  notwithstanding  the  reeoTeiy 
against  the  defendant  for  the  erection  of  such  dam,  and  the 
J  damages  occasioned  thereby,  that,  at  the  time  of  such  recoyeiy 
the  defendant  was  not,  in  fact,  the  owner  of  the  premises  on 
which  such  dam  was  erected,  nor  was  he,  in  &ct,  in  the 
possession  of  such  premises. 

The  deed  to  Gardiner,  and  the  proof  showing  these  faetR, 
i^ere,  I  think,  properly  received  in  evidence.  The  deed  wm 
not  received  to  overreach,  and  could  not  overreach  or  affect 
the  former  recovery,  or  impair  its  conclusiveness  as  to  the  facta 
involved  in  such  recovery;  but  it  was  admissible  to  show 
tliat  the  defendant  was  not  liable  for  a  continuance  of  sudi 
nuisance  after  the  commencement  of  such  action  for  such 
recovery  and  judgment  related  to  that  time.  (Sedgwick  on 
Damages,  108 ;  Cole  v.  Sprawly  85  Maine,  161 ;  Blunt  v. 
McCormicky  3  Denio,  283.) 

The  continuance  of  a  nuisance  is  a  new  nuisance,  and  gives 
a  new  right  of  action.  (10  Mass.,  74,  Staple  v.  Spring.)  The 
.  plaintiff  clearly  could  not  recover  a  second  judgment  for  the 
erection  of  such  dam  and  for  all  the  damages  consequent  there- 
upon, and  embraced  or  recoverable  in  the  former  judgment. 
He  was  bound  to  show  a.  continuance  of  such  nuisance,  and 
damages  after  the  commencement  of  such  former  suit,  as  held 
by  tlie  county  judge  in  allowing  the  plaintiff  to  amend  hia 
complaint  for  that  purpose.  The  new  right  of  action  there- 
fore arose  aft;er  the  defendant  had  parted  with  the  title  and 
possession  of  the  premises  on  which  said  dam  was  erected. 
The  finding  of  the  county  judge  clearly  shows  that  the 
defendant  had  no  title  to  said  premises  at  the  time  of  such 
former  recovery,  or  possession :  while  he  cannot  escape  the 
said  former  judgment  and  all  the  consequences  resulting  from 
its  recovery,  he  can  resist  the  recovery  of  a  second  judgment, 
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which  can  only  be  maintained  for  a  continuance  of  said  nuisance, 
bj'  showing  that  he  was  not  responsible  for  such  continuance  or 
new  nuisance,  and  did  not,  in  fact,  continue  such  nuisance,  or 
create  any  new  nuisance. 

The  general  proposition  is  undoubted,  that  one  who  creates 
a  nuisance  is  liable  for  its  continuance  as  for  a  new  nuisance, 
60  long  as  it  continues,  but  the  proposition  is  not  unqualifiedly 
true.  To  remain  liable,  he  must,  in  fact,  own  or  possess  the 
premises  on  which  the  nuisance  is  erected,  or  must  derive 
some  benefit  from  its  continuance.  * 

Judge  Bbonson ,  I  think,  states  the  rule  correctly  in  the  case 
of  the  Mayor  of  Albany  v.  Cwrdiff  (2  Comstock,  174),  as 
follows :  **  A  party  who  has  erected  a  nuisance,  will  sometimes 
be  answerable  for  its  continuance  after  he  has  parted  with  the 
possession  of  the  land ;  but  it  is  only  when  he  contiijiues  to 
derive  a  benefit  from  the  nuisance,  as  by  demising  the  premises, 
and  receiving  rent  {BoswdlY.  Prior ^  2  Salk,  460 ;  1  Ld  Raj^ 
713,  S.  C. ;  Blunt  v.  Aikiuj  15  Wend.,  522);  or  wherelie  conveys 
the  property  with  covenants  for  the  continuance  of  the  nuisance. 
( Waggoner  v.  Jermainej  8  Denio,  306.)" 

This  was  in  the  Court  of  Appeals,  and  Judge  Bbonson  had 
participated  in  the  decision  in  the  Supreme  Court  of  the 
cases  of  Blunt  v.  Aikin  (15  Wend.,  522) ;  Fish  v.  Dodge  (4 
Denio,  311)  and  Waggoner  v.  Jermaine^  (3  id.,  312)  and  as 
he  cites  Blunt  v.  Aikin^  he  clearly  did  not  consider  it  over- 
ruled by  Waggoner  v.  Jermaine ;  and  in  this  same  case  of 
the  Mayor  of  Albany  v.  Curdiff^  Judge  Stbono  says :  "  Tlie 
case  of  Blunt  v.  Aikin  was  not  overruled,  nor  its  authority 
shaken  by  the  subsequent  decision  of  the  same  court  in  Wag- 
goner V.  Jennainey  He  said  ^'  that  the  latter  case  held 
that  the  creator  of  a  nuisance  who  had  sold  the  property  on 
which  it  was  situated,  with  a  warranty  for  the  continued 
enjoyment  of  it  as  used  at  the  time,  was  responsible  for  dam- 
ages sustained  subsequent  to'  his  conveyance."  Witli  that 
modification,  the  doctrine  of  Bhmt  v.  Aikin  must  be  deemed 
still  the  law,  and  virtually  affirmed  by  the  Court  of  Appeals 
in  this  case  of  the  Mayor  of  AJhamy  v.  Ounliff^  supra. 
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In  Blunt  V.  Aikin^  it  was  held  that  the  defendant  was  not 
liable  for  the  damages  caused  by  the  erection  of  a  dam, 
which  were  sustained  after  he  had  left  the  possession  of 
the  premises  and  others  had  assumed  it.  In  diis  case  the 
dam  or  bank  was  not  of  itself  a  nuisance.  It  was  in  the 
highway,  and  turned  the  water  flowing  in  the  ditch,  on  the 
side  of  the '  highway,  back  upon  the  plaintiff's  land.  This 
action  is  brought  for  injuries  resulting  from  the  continuance 
of  said  dam  after  the  commencement  of  the  former  suit 
The  proof  given  to  sustain  the  action  shows  that  the  water 
flowed  back  upon  the  plaintiff^s  land,  first  after  the  com- 
mencement of  the  former  suit  in  September  or  October,  1862, 
and  in  January,  February  and  April,  in  1863,  and  afterward 
more  or  less. 

As  it  clearly  appears  that  the  defendant  was  not  then  the 
owner  of  the  land  upon  which  the  dam  was  erected,  or  in 
possession  when  the  plaintiff's  right  of  action,  for  this  injur; 
caused  by  said  back  flow  of  water,  arose,  he  clearly  was  not 
liable  in  this  action  for  damages  for  such  injuries  within  the 
said  case  of  Blunt  v.  Aihin.  His  joining  in  the  deed  with 
Gardiner  to  Rapalee  does  not,  I  think,  affect  the  question. 
He  had  previously  granted  the  sixty-three  acres  to  Gardiner, 
and  had  no  interest  in  the  land  to  convey  at  that  time ;  and 
though  the  deed  to  Rapalee  contained  the  usual  covenant  of 
warranty,  the  giving  of  such  deed,  under  the  circumstances, 
does  not  affect  the  question  or  bring  the  case  within  the  rule  of 
Waggoner  v.  Jemuiine^  as  interpreted  by  Judge  Stbong  in  the 
Mayor  of  Albany  v.  Cunl4ff{^%V)j  which  i»  the  sensible  view  of 
that  case,  and  the  only  sound  view  or  interpretation  of  it,  in  my 
opinion.  The  deed  to  bind  the  pavty  who  erects  the  nuisance 
should  warrant  the  <H>ntinued  enjoyment  of  the  nuisance  itself 
or  what  creates  the  nuisan^^  as  used  at  the  time. 

This  case  is  not  within  the  spirit  or  intent  of  the  dedsioa 
of  Waggoner  v.  Jermame. 

The  judgment  of  the  County  Gomrt,  I  think,  should  he 
affirmed. 

Judgment  affirmed. 
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Spenosb  &.  Peak,  Appellant,  v.  Francis  Lemon  and  Maby  ji^a^^j 

Lemon,  Bespondents. 

(GBNERAXi  Tbbi^,  Eiohth  Dibtbict,  Notbmbeb,  1869.) 

By  the  preaent  Iawu  of  this  State  the  husband  is  not  liable  for  the  wrongful 
act  of  his  wife,  who^  claiming  a  lien  upon  the  personal  property  of  a  third 
person,  refttsies  on  demand  to  deliver  it  to  such  third  person,  who  is  the 
owner,  w)^ere  the  wife  claims  such  lien  as  her  own  separate  property 
although,  in  fact,  she  has  no  lien,  and  her  refusal  amounts  to  a  conver- 
sion. 

And  if  the  wife  makes  such  refiisal  in  the  company  or  presence  of  her  hus- 
band, the  latter  is  not  liable  for  such  wrongM  act  of  hers,  nor  is  there  any 
presumption  that  she  is  under  the  coercion^  conmiand,  or  direction  of  her 
husband,  where  she  asserts  her  own  claims  in  relation  to  her  separate 
property. 

It  is  the  nature  and  not  the  validity  of  the  wife's  claim,  respecting  her 
s^Mirate  property,  which  is  the  test  of  her  liability  and  of  her  husband's 
exemption. 

The  facts  appear  in  the  opinion  of  the  court. 

A,  StorrSj  for  the  appellant. 

Angd  and  Fmch^  for  the  respondent. 

Present — ^Marvin,  Daniels,  Baekeb  and  Lamont,  J  J. 

By  .the  Court— tLamont,  J.  .  The  defendants,  who  are  hus- 
band and  wife,  are  joiutlj  sued  for  an  alleged  conversion  of 
certain  personal  proi)erty  of  the  plaintiff. 

On  the  23d  day  of  November^  1867,  the  plaintiff  was  the 
admitted  owner  of  the  property  in  question,  which  was  at 
the  place  of  residence  of  the  defendants,  in  Cattaraugus 
county,  where  the  plaintiff  had,  before  that  time,  been  board- 
ing with  defendants'  family. 

On  that  da  J'  a  fo]:mal  demand  was  made  of  the,  defendants 
foJT  the  property,  when  a  harness  and  sleds,  portions  of  it, 
were  delivered  to  and  taken  possession  of  by  the  plaintiff. 
The  first  demand  was  made  of  the  husband,  in  tlie  yard  of 
his  dwelling,  when  he  informed  the  plaintiff  where  tlic  har 
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ness  and  the  sleds  then  were,  which  were  taken  by  the 
plaintiff  and  his  friends  who  accompanied  him.  The  other 
articles  were  within  the  house. 

The  plaintiff's  evidence  tends  to  show  that  both  defend- 
ants refused,  on  this  occasion,  to  deliver  to  plaintiff  the  other 
articles,  and  that  such  refusal  was  put  upon  the  ground  tliat 
the  plaintiff  was  indebted  to  Mrs.  Lemon  in  the  sum  of  fifty 
dollars,  "  for  fifty-two  washings,"  to  secure  which  the  prop- 
erty was  detained.  The  defendant,  Francis  Lemon,  denies 
in  his  evidence  that  he  made  any  objection  to  PeaSc's  taking 
the  property  when  the  demand  was  made. 

On  the  same  day,  in  the  afternoon,  a  constable  having  an 
attachment  in  favor  of  the  defendant,  Mary  Lemon,  attached 
the  harness  and  sleds,  as  well  as  some  other  things  in  contro- 
versy. Lemon,  the  husband,  was  with  the  constable  and  told 
him  what  to  attach,  and  Mrs.  Lemon  was  active  in  .procuring 
the  things  to  be  seized  imder  that  process.  It  did  not  appear 
that  the  attachment  was  authorized,  so  as  to  make  it  a  valid  pro- 
cess to  justify  the  taking  of  the  property  under  it.  The  evi- 
dence tended  to  show  that  the  wife  acted  throughout  the  pro- 
ceedings without  any  compulsion  or  command  of  the  husband. 

On  the  behalf  of  defendants,  it  ftirther  appeared,  that  on 
the  application  of  Mary  Lemon  to  a  justice  of  the  peace, 
after  the  plaintiff's  demand  of  the  property,  but  on  the  same 
day,  that  magistrate  issued  the  attachment  in  her  favor  against 
the  property  of  the  present  plaintiff.  Peak.  The  proceedings 
in  this  action  were  dismissed  or  abandoned,  on  the  ground 
that  no  sufficient  affidavit  was  presented  to  the  justice  to 
authorize  the  attachment,  and  nothing  is  pretended  in  this 
action  to  justify  it.  It  must  be  r^arded  as  null  and  void. 
Afterward,  the  wife  procured  another  attachment,  which 
was  le\aed  upon  some  of  the  property. 

A  judgment  was  rendered  against  Peak,  in  the  latter  suit, 
in  favor  of  Mary  Lemon,  for  $30.20,  damages  and  costs,  March 
21st,  1868,  and  an  execution,  issued  thereon,  was  returned 
satisfied,  within  two  days  afterward.  Peak  pi^id  up  the 
judgment,  and  no  property  was  sold  on  the  execution. 
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The  connsel  of  the  parties  agreed  upon  the  value  of  the 
property  at  $86.39,  for  which  a  verdict  was  taken  by  direction 
of  the  court.  The  case  was  decided  upon  the  ground  that 
the  original  demand  and  refusal  showed  a  conversion  by 
the  defendants  of  the  property  in  question,  except  the  harness 
and  sleds,  and  that  the  seizure  of  these,  under  the  first  void 
attachment,  amounted  to  a  conversion  of  these  articles ;  and 
further,  that  the  seizure  under  the  second  attachment  did 
not  operate  to  defeat  the  cause  of  action  for  the  prior  conver- 
sion. 

It  requires  no  citation  of  authority  to  show  that  whoever 
prosecutes  out  a  void  process  of  attachment  from  the  court  of 
a  justice  of  the  peace,  against  the  property  of  another,  and 
procures  it  to  be  levied  upon  the  latter's  property,  becomes 
liable  to  the  owner  for  a  conversion.  If,  afterward,  the 
same  plaintiff  again  seizes  the  same  property  upon  process 
that  is  valid  and  regular,  such  fact  does  not  purge  the  original 
wrong,  nor  go  in  mitigation  of  damages.  {Lyon  v.  Yatea 
(51)  Barb.,  237),  and  cases  there  cited. 

The  first  process  of  attachment  being  void,  it  follows  that 
nothing  can  be  justified  that  was  done  under  it,  either  by  the 
plaintiff  who  obtained  it,  or  by  any  other  party  who  turned 
out  the  property  and  caused  it  to  be  seized  by  the  constable. 

If  Mary  Lemon,  the  plaintiff  in  that  action  before  the  justice, 
had  not  been  the  wife  of  the  other  defendant,  the  latter  would 
stiU  be  liable  to  damages  to  the  amount  of  the  value  of  the 
property  he  caused  to  be  seized  under  it,  on  the  ground  of 
direct  personal  interference  in  causing  the  levy.  Some  inter- 
esting questions  arise  as  to  the  liability  of  the  husband  and 
wife,  separately  or  jointly,  upon  the  demand  of  the  plaintiff's 
property,  before  the  attachments  were  issued,  as  well  as  upon 
the  seizure  of  the  property  under  each  of  these  processes. 

At  common  law,  the  husband  was  liable  to  an  action  for 

damages  caused  by  the  torts  or  wrongful  acts  of  his  wife 

during  coverture,  when  such  wrongs  were  prejudicial  to  the 

person  or  property  of  others. 

The  action  for  redress  of  such  wrongs,  was  brought  against 
Lansing  —  Vou  L  88 
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both  hBebit^d  and  wife.  (Beeyes'  Domestic  -Relations,  72; 
Cord  on  Bights  of  3Iarried  Women,  §§  1010, 1011, 1013; 
Flcmaga/n,  v.  Tinmi,  63  Barb.,  587.) 

If  the  tort  was  dono  by  the.  wife,  in  the  company  of  the 
husband^.the  law  presumed  coercion  on  his  part,  or  his 
direction  to  the  wife,  which  excused  her  from  responsibility ; 
but  such  presumption  was  not  conclusive,  and  the  contrary 
might  be  established  by  proof.  {CoMtn  ▼.  DeUmy,  38  N.  Y. 
E.,  178 ;   Wagensr  v.  Bill,  19  Barb.,  321.) 

In  1848,  a  new  course  of  legislation  was  initiated  in  our 
State,  respecting  the  property  of  the  wife;  followed  by 
important  changes  of  the  law,  affecting  the  rights,  remedies 
and  business  relations  growing  out  of  the  state  of  coverture. 
The  wife  can  now  own  and  have  the  present  use  and  enjoy- 
ment of  property,  both  real  and  pawnal,  and  its  rents,  issues 
and  profits ;  she  may  carry  on  any  trade  or  business,  and  per- 
form  any  labor  or  Bervioes  on  her  sole  and  separafe  acoonnt; 
and  her  earnings  from  her  trade,  business,  labor  or  services, 
are  her  sole  and  separate  property,  and  may  be  used  and  inves- 
ted by  her  in  her  own  name.    (Laws  of  1860,  chap.  90,  §  2.) 

By  statute  she  may  aldo  sue  and  be  sued,  in  all  matters 
having  relation  to  her  sole  and  separate  property,  in  the  same 
manner  as  if  she  were  sole.  The  husband  is  not  liable  for 
any  of  her  contracts  relating  to  her  property,  trade  or  busi- 
ness, and  is  exempted  from  costs  ii|L  an  action  brought  or 
defended  by  any  married  woman  in  her  name.  ^^^^^  1862^ . 
chap.  172,  §  5.) 

In  regard  to  her  separate  property,  she  is  made,  by  our  law, 
as  independent  as  her  husband  ever  was  in  the  ownership  and 
enjoyment  of  his  property.  The  earnings  from  her  kbor 
are  her  separate  property.  The  law  gives  her  the  sole  manage- 
ment and  control  of  these  matters,  and  deems  her  competent 
to  act  for  herself,  independently  of  her  husband.  Where  her 
property,  her  dues  and  her  litigation  are  concerned,  the  law 
now  presumes  her  independence  and  personal  capacity ;  and 
in  relation  to  the  management  of  her  estate  and  the  collection 
of  her  debts,  she  is  no  longer  presumed  to  be  under  the  con- 
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trol  or  ooercion  of  aji j  ona»  In  respeot  to  her  new  rights  and 
interests,  the  disabilities  of  coyerture,  as  sueh  disabilities 
existed  at  common  law^  are  removed.  The  reeent  laws  have 
anrrounded  her  with  new  relations,  declared  her  indepen- 
denoe  in  certaia  particulars,  and  granted  her  new  rights,  out 
of  which  also  arise,  new  duties  and  obligations.  The  old 
^common  law  is  an  utter  stranger  to  the  modern  wife,  and 
furnishes  no  decisions  .grounded  upon  that  ancient  relation 
of  haron  and  femme  which  can  apply  as  precedents  to  this 
new  creature  of  the  present  day.  But  the  principles  of  the 
common  law  regulating  the  conduct  of  other  members  of 
civil  society  who  act. on  their  individual  responsibility  as 
persons,  9ui  jwri^  are  applicable  to  the  wife's  present  inde- 
pendent condition.  The  wife  becomes,  in  law,  a  femme  6ole^ 
an  unmarried  woman,  in  respect  to  her  new  situation,  invested 
with  the  same  rights  and  amenable  to  the  same  duties  as  other 
persons  who  are  not  under  the  guardianship  or  dominion  of 
others.:  When  she  takes  upon  herself  these  new  privileges 
she  muat  also  assimie  the  burdens  that  belong  to  such  a  state 
of  personal  independence.  -  In  respect  to  her  separate  pro- 
perty and  tiie  earnings  of  her  own  labor,  she  is  regarded  by 
our.  law,  as  husbandless.  In  these  respects  the  law  does  not 
now  presume  that  the  husband  controls  his  wife,  nor  does  it 
^ow  him  to  do  so  by  any  command  or  coercion. 

In  CctMtn  V.  DeUmy  (38  N.  Y.  R.,  178),  the  questions 
decided  arose  in  1855,  before  the  statute-  of  1860  and  1862 
had  conferred  upon  the  wife  this  new  capacity  for  trade  and 
business  on  her  own  account.  Ko  questions  there  arose  that 
are  involved  in^this  action.  The  old  principles  of  the  common 
law  were  applicable  and  were  applied  in  that  case.  It  has 
been  recently  decided  that  a  manied  woman,  engaged  ill  the 
business  of  carrying  on  and- operating  a  certain  line  of  stages 
or  omnibuses  on  her  own  account,  is  liable  to  third  persons 
for  injuries  caused  by  the  negligence  of  her  servants  in  driving 
these  vehieles ;  that  she  may  be  sued  alone  for  such  injuries; 
and^her  husband  cannot  be  joined  with  her  in  the  action,  noi 
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be  made  liable  for  such  tort  of  his  wife.    (3  Abbott,  K  8^ 
455,  OiUies  v.  Zerit.) 

The  court  there  Bay  that  the  buBiness  which  the  defendant 
(the  wife)  conducts  is  her  sole  and  separate  property,  for  her 
husband  has  not,  in  virtue  of  his  marital  relation,  any  interest 
in,  right  to  or  control  over  its  management ;  and  an  injury, 
caused  by  the  unskillful  or 'negligent  way  in  which  the 
defendant's  business  is  conducted,  is  a  matter  having  relation 
to  her  separate  property.  The  wife  may  carry  on  business 
with  all  the  incidents  and  rights  of  property.  The  husband 
is  not  liable  for  any  bargains  or  contracts  she  may  enter  into 
to  carry  it  on,  nor  is  he  answerable  for  a  liability  arising  from 
the  unskillful  or  negligent  manner  in  which  it  is  conducted. 

In  another  case  this  court,  at  General  Term  (Seventh  Dis- 
trict), has  laid  down  a  rule  quite  inconsistent  with  the  pre- 
sumed subordination  of  the  wife  to  the  husband  while  in  his 
presence,  which  prevailed  at  common  law  when  the  question 
at  issue  concerns  her  separate  property.  "  When  a  married 
woman  acts  and  speaks  by  her  husband  "  say  the  court,  ^^  his 
declarations  and  acts  are  hers ;  and  she  must  see  to  it,  par- 
ticularly when  he  assumes  to  act  and  speak  in  her  presence 
for  her,  that  he  speaks  and  acts  as  the  law  and  her  duty 
would  require  her  to  speak  and  act  if  she  spoke  herself  She 
must  in  such  case  dissent  and  disapprove  his  acts  and  declara- 
tions, or  they  should  be  deemed  hers.  She  cannot  stand  by 
and  hear  him  assert  rights  for  her  and  in  her  behalf  or  do 
wrong  for  her  benefit,  or  refuse  to  do  what  her  legal  doty 
requires,  and  escape  responsibilty.  She  must  be  deemed  to 
assent  when  she  does  not  dissent,  under  such  circumstances." 
(Lindner  v.  Sahler,  61  Barb.,  322.) 

In  those  transactions  wherein  the  wife  is  now  empowered 
to  act  for  herself,  as  an  unmarried  woman,  free  firom  the  con- 
trol of  her  husband,  she  is  liable  to  the  same  extent  as  any 
other  person  would  be  under  the  same  circumstances ;  and 
although  her  husband  may  be  present  with  her  she  is  pre- 
sumed by  the  law  to  act  without  his  coercion  or  command. 
So  on  the  other  hand,  the  husband  is  free  from  all  liability 
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for  her  acts  in  such  cases  to  the  same  extent  tni^t  Another 
person,  not  her  husband,  would  be  in  her  presence.  Where 
the  husband  is  by  the  kw  deprived  of  the  control  of  his 
wife's  actions,  he  is  by  the  same  law  relieved  from  liability  for 
her  acts. 

In  the  present  case  the  wife  (Mrs.  Lemon)  held  a  demand 
against  the  plaintiff,  Peak,  growing  out  of  her  earnings  or 
services,  and  when  the  plaintiff  made  demand  of  her  for  his 
property  in  her  house  she  refused  to  give  it  up,  claiming  to 
hold  it  on  account  of  the  debt  he  owed  her.  Here  she  was 
in  the  wrong,  for  she  had  no  lien  on  the  plaintiff  *s  property 
by  virtue  of  which  die  could  detain  it  till  the  debt  was  satis- 
fied. She  refused  to  deliver  the  property  in  the  presence  of 
her  husband. 

Under  such  circumstances  does  the  law  presume  her  to  be 
an  independent  actor,  or  to  be  under  the  command  or  coer- 
cion of  her  husband  f  If  she  had  had  such  lien  as  she 
claimed,  she  would  have  had  a  right  to  detain  the  property 
until  the  plaintiff  paid  her  demand.  She  would  then  be 
clearly  acting  free  from  the  control  of  her  husband,  in  that 
new  capacity  conferred  upon  her  by  recent  legislation.  Sup- 
pose she  had  held  a  chattel  mortgage  on  this  property  for  the 
security  of  the  same  debt  under  which  she  claimed  to  detain 
it  and  had  revised  to  deliver  it,  but  it  finally  turned  out  in 
proof  that  the  mortgage  had  been  satisfied  before  the 
demand  and  refusal,  so  that,  in  fact,  she  had  no  lien ;  or  sup- 
pose it  was  proved  that  the  plaintiff  had  not  in  fact  executed 
the  mortgage,  or  had  never  delivered  it,  or  that  the  mort- 
gage was  a  forgery ;  suppose  she  withheld  the  property  on 
claim  of  actual  pledge  for  the  debt,  but  on  trial  the  proof  of 
pledging  failed.  In  the  cases  supposed  she  would  have  no 
lien  or  right  to  detain  the  property,  and  her  refusal  would  be 
sujfficient  evidence  of  conversion.  Still  she  would  be  assert- 
ing her  right  to  her  sole  and  separate  property,  or  such  claim 
would  be  in  respect  to  her  separate  property.  Cases  will 
often  happen  with  married  women  as  with  other  claimants 
of  property,  that  their  asserted  title  totally  fails  in  the  event. 
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She  may,  with  her  own  money,  jmrdiase  a  horse  fibm  8om6 
person  not  the  true  owner.  On  demand  made  bj  the  latter 
she  will  refiiae  to  surrender  the  property,  claiming  to  hold  it 
as  rightful  proprietor.  She  is  guilty  of  a  conversion.  I 
cannot  conceive  any  difference  in  principle  between  the 
several  eases  supposed  and  the  case  now  before  us.  The 
wife  here  claims  to  hold  certain  property  as  security  for  her 
own  demand.  She  is  acting  in  her  own  behalf  and  in  rela- 
tion to  her  separate  property.  It  is  the  claim  she  makes,  and 
not  its  successful  assertion  that  must  determine  her  responsi- 
bility. The  husband  has  no  power  to  prevent  her  making 
such  a  claim,  nor  would  he  be  liable  in  case  the  property  had 
been  forcibly  taken  from  her  and  she  had  brought  replevin, 
trespass  or  trover  for  it  as  her  own  property,  for  the  costs  of 
litigation  in  case  of  her  failure. 

The  learned  justice  who  granted  the  new  trial,  was  of  opin- 
ion that  the  act  of  the  wife  in  refusing  to  deliver  tip  the 
property  to  the  plaintiff,  in  her  husband's  presence,  charged 
him  as  for  a  conversion,  but  did  not  charge  her  on  account  of 
the  common  law  presumption,  that  she  acted  under  his  coer- 
cion or  by  his  command.  On  the  contrary,  I  conclude  that  a 
married  woman,  thus  asserting  her  own  rights  or  claims,  acts 
at  her  peril  like  other  persons  under  the  same  circumstances; 
that  she  is  liable,  and  that  her  husband  is  not  liable,  and  that 
it  is  not  the  validity  but  the  nature  of  her  claim  which 
^>ecomes  the  test  of  her  responsibility  and  of  his  exemption. 
The  husband  lu  this  case  is  not  liable  at  all  as  husband,  but 
can  only  be  charged  to  the  extent  that  he  has  interfered  with 
the  plaintiff's  rights. 

I  do  not  mean  to  say,  that  there  is  not  evidence  in  the  case 
fit  for  the  jury  to  determine,  whether  he  did  not  so  far  inter- 
meddle or  set  on  the  wife  as  to  make  him  liable ;  but  &6 
jury  has  never  passed  upon  that  question. 

The  wife  herself,  is  liable,  upon  her  refusal  to  deliver,  and 
claim  to  hold  the  property  for  her  debt.  She  is  liable  alto 
for  the  seizure  under  the  first  void  attachmcfnt  The  man, 
Lemon,  denies  that  he  refused  to  let  plaintiff  take  the  prop- 
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ertj  when4eniaiKl  was  made,  and  th;e  j^intiff  gave  contrary 
evidence.  This  dispute  i^as  for  the  jnrj  to  ..settle.  It 
the  deeiaion  here  waa  to  turn  excli^siyely  on  the  legal  points 
raised  by  the  exceptions,  perhaps  a  new  trial  should  be  denied, 
but  this  is  a  case  with  exceptions,  and  the  granting  a  new  trial 
on  a  case  is  somewhat  in  the  discretion  of  the  court.  In 
order  that  the  <case  may  be  retried,  according  to  the  rules 
above  indicated,  I  think  a  new  trial  ought  to  be  had.  The 
order  granting  a  new  trial  is,  therefore,  affirmed  with  costs. 

Order  affirmed. 


IsA  HoLDBiGE,  Jr.,  administrator,  &c..  Appellant,  v,  Mabt  i  m 

Scon,  Kespondent. 
(GsNBBAL  Term,  Eighth  District,  November,  1860.) 

Executors  and  administrators  suing  in  tlieir  representative  character, 
unnecessarily,  in  cases  wliere  the  cause  of  action  (if  any)  accrues  to  them 
in  their  individual  right,  and,  failing  to  recover,  are  personally  liable  to 
the  defendant  for  costs. 

Where  the  record  shows  that  the  cause  of  action  (if  any)  arose  aft^  the 
death  of  the  testator  or  intestate,  such  right  of  action  vests  in  the  execu- 
tor or  administrator  in  his  private  right,  and  he  cannot  in  such  case 
escape  the  penalty  of  costs  by  suing  in  form,  in  his  Tepresentative  capacity, 
unnecessarily,  if  he  fiiUs  to  obtain  Judgment 

Where  the  record  shows  the  action  to  be  mfdntainable(if  at  all)  in  the  indi- 
vidual right,  no  motion  is  necessary  to  charge  such  plaintiff  with  costs ; 
Judgment  therefor  may  be  entered,  of  course,  as  in  ordinary  cases,  upon 
the  clerk*s  taxation.  I 

Section  817  of  the  Code  has  not  changed  the'  former  law  of  personal  liability 
of  executors'  and  administrators  p1aiutiffii«  for  costs,  in  actions  unneces- 
sarily brought  by  them  in  ttieir  representative  capacity  where  they  might 
have  sued  in  their  individual  right,  and  Judgment  passes  against  them. 

The  case  of  Woodruff,  administrator,  v.  Oook  (14  How.,  481),  considered  to 
be  an  erroneous  construction  of  the  Code  upon  tliis  subject 

The  facts  appear  in  the  opinion  of  the  court. 
J),  3.  Waitey  for  the  appellants 
J),  H,  BoUeSy  for  the  respondent. 
Present — Daniels,  Martin  and  Lamont,  JJ. 
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Bj  the  Ooort — ^Lahont,  J.  An  order  was  made  at  Special 
Term  on  the  motion  of  defendant,  who  obtained  a  verdict 
hemn,  chaining  the  plaintiff  with  ooets  perBonidly,  fiom 
which  plaintiff  appeals  to  the  General  Term. 

The  question  is,  whether  the  Oode  (§  317)  has  changed  the 
law,  as  it  before  stood,  in  such  a  manner,  that  an  executor  or 
administrator  prosecuting  an  action  in  his  representative 
capacity,  and  failing  in  the  suit,  is  exempted,  perganaUy^  from 
liability  for  costs  in  all  cases,  unless  the  court  shall  personally 
charge  him  therefor,  on  the  score  of  mismanagement  or  bad 
faith  in  the  action ;  or  whether  the  exemption  from  such  per- 
sonal liability  is  restricted  to  those  cases,  where  he  necessarily 
sues  in  his  representative  character.  The  distinction  betw6>(  a 
those  actions,  in  which  executors  and  administrators  must  stie 
in  their  official  right,  and  where  they  may  maintain  an  actio  a 
in  their  individual  right,  is  well  settled  by  a  long  series  i( 
decisions.  Prior  to  the  Code,  executors  and  administrate  «8 
were  exempted  from  the  payment  of  costs,  although  they 
failed  to  recover  in  actions  brought  by  them  as  plaintiffs,  pro- 
vided such  actions  were  neceasarUy  prosecuted  in  their  repre- 
sentative character,  unless  upon  special  application  the  coi  rt 
awarded  costs  against  them  for  wantonly  bringing  any  suit, 
or  for  unnecessarily  suffering  a  nonsuit  or  nonpros^  or  for  bad 
faith  in  bringing  or  conducting  the  cause.    (2  R.  S.,  615,  §  17.) 

This  section  of  the  Eevised  Statutes,  in  providing  such 
exemption  from  personal  liability,  uses  the  terms,  ^^  necessarily 
jyrasectUing  in  the  right  of  their  testa/tor  or  intestateJ'^ 

Before  the  Eevised  Statutes,  and  under  the  Eevised  Laws  of 
1813,  in  the  chapter  entitled  "  An  act  concerning  costs'*  (vol. 
1,  p.  343,  §  2),  the  exemption  of  executors  and  administrators 
from  costs  against  themselves  personally,  when  the  actions 
they  brought  failed  by  nonsuit  or  verdict  against  them,  was 
expressed  by  an  exception  in  the  foDowing  words :  "  Except 
against  executors  and  administrators  prosecuting  in  the  right 
of  their  testator  or  intestate.^ 

The  language  granting  the  exemption  was  the  same  in 
each  statute,  except  that  the  word  '^ prosecuting  "  in  the  Eevised 
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Laws  was  dianged  into  the  words  ^^  neceaaarUy  ])roMcuimg '' 
in  the  Bevised  Statutes. 

Before  the  statute  had  introduced  the  word  ^^  neeeasarily  " 
in  this  connection,  it  was  uniformly  held  that  such  personal 
exemption  from  costs  in  faror  of  executors  and  administrators 
as  plaintiffs,  failing  in  their  suit,  was  allowable  only  when  the 
action  was  necessarily  brought  by  them  in  the  right  of  their 
testator  or  intestate,  and  their  personal  liability  for  costs 
extended  to  all  cases  where  they  sued  in  their  representative 
right  unnecessarily ;  tliat  is,  where  *they  could  have  brought 
their  actions  in  their  individual  rig/U.  The  word  "  necessch 
rilj/y^  inserted  in  the  Revised  Statutes,  only  expressed  more 
clearly  what  the  law  had  been  before. 

The  cases  of  Ketchum  v.  Ketchum  (4  Cow.,  87),  and  Mann, 
V.  Baker  (5  Cow.,  267),  which  arose  under  the  Revised  Laws 
are  full  to  the  point.  In  the  case  of  The  People  v.  The 
Jvdges  of  the  AVxmy  Mayor^s  Court  (9  Wend.,  486),  which 
arose  under  the  Revised  Statutes,  the  effect  of  this  change  of 
phraseology  is  considered  at  length.  The  whole  court  there 
held  that  in  the  respect  we  are  now  considering  the  Revised 
Statutes  had  not  altered  the  law  as  to  executors  and  admin- 
istrators plaintiffs  (p.  489),  and  that  the  17th  section,  2  R.  S., 
615,  (in  which  the  word  "  necessarily "  is  found),  was  no 
doubt  so  drawn  as  to  render  clear  and  explicit  what  was  per- 
haps obscure  in  the  second  section  of  the  act  of  1813  (1 R.  L., 
343,  p.  490).  The  court  further  observed  that  all  the  sec- 
tions of  the  Revised  Statutes,  except  the  said  17th  section 
(p.  615),  related  to  executors  or  administrators  in  their 
representative  capacity,  and  therefore  had  no  application  to 
that  case  (p.  491) ;  and  the  reason  why  they  had  no  applica- 
tion was  because  that  action  was  rwt  necesea/rUy  brought  in  a 
representative  capacity,  but  might  have  been  brought  in  the 
individual  right.  {Burhans  v.  Bl(mchard^  1  Denio.,  626.) 
The  same  distinction  runs  through  the  English  cases  as  may 
be  seen  by  the  authorities  before  cited,  and  more  at  large  in 
Toller  on  Executors,  439,  440 ;  and  the  reason  is  given  that 

in  one  class  of  actions,  where  the  executor  sues  in  avire  droits 
Lansing — Vol,  L         39 
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the  law  does  not  presume  him  to  be  sufficiently  cognizant  of 
the  nature  and  foundation  of  the  claims  he  has  to  assert,  for 
the  principal  actor  represented  by  the  plaintiff  is  dead.  But 
if  he  may  bring  the  action  in  his  private  capacity,  then,  if  he 
fail,  he  shall  be  liable  to  costs,  as  in  an  action  for  trover  and 
conversion  subsequent  to  the  testator's  death,  &c.,  &c 
{TiUon^s  adrrCr,  v.  WiUiamSj  11  John.  403.) 

In  all  these  cases  the  cause  of  action  accrues  to  him  per- 
sonally, and,  therefore,  like,  every  other  plaintiff,  he  shall  be 
subject  to  costs,  nor  shall  be  exempt  by  naming  himself 
executor  in  an  action,  where  there  is  no  necessity  so  to  do; 
otherwise,  he  may  in  all  cases  indiscriminately  evade  the  pay- 
ment of  costs.     {CJumiberlin  v.  Spencer ^  4  Cow.,  550.) 

The  note  of  the  revisers  to  §  17,  2  R.  S.,  615,  shows  that 
they  contemplated  no  change  of  the  law  in  the  respect  now 
in  question.  The  construction  of  the  courts  has  been  uniform 
that  an  action  prosecuted  by  an  executor,  &c.,  means,  in 
statutory  language,  the  same  thing  as  an  action  necessarily 
prosecuted  by  an  executor,  &c.,  in  relation  to  this  question  of 
their  liability  to,  or  exemption  from  the  payment  of  costs. 

The  same  rule  of  construction  applies  to  the  language  of 
§  317,  of  the  present  Code.  The  language  there  employed : 
"  In  an  action  prosecuted  by  an  executor,  &c.,  means,  neces- 
sarily prosecuted  by  the  plaintiff  in  his  character  as  executor." 
Til  is  conforms  to  the  previous  statutes  and  decisions,  and  to 
the  reason  and  good  sense  of  the  case.  This  language  in  the 
Code  is  like  that  in  the  act  of  1813.  The  word  "  necessarily  " 
is  not  used  in  either ;  but  that  term,  when  inserted,  did  not 
change  the  meaning,  nor  does  its  omission  now,  in  the  Code, 
affect  the  true  construction  of  its  language.  If  §  317  of  the 
Code  is  construed  as  similar  statutes  have  been  on  the  same 
subject,  its  language  will  have  full  force  and  effect.  This 
section  enlarges  the  right  to  costs,  which  follow,  as  a  matter 
of  course,  against  the  executor  or  administrator  failing  to 
maintain  his  action,  chargeable,  however,  upon,  or  collectable 
of  the  estate,  fund  or  party  represented ;  that  is,  even  when 
the  action  is  prosecuted  or  defended,  necessarily,  by  a  party 
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in  hie  representative  or  trust  capacity  ;  and  further,  in  such 
cases,  the  court  may  chai^  the  costs  personally  on  the  party, 
as  before,  for  mismanagement  or  bad  faith.  When,  however, 
the  cause  of  action  accrues  to  an  executor  in  his  private  right, 
this  section  does  not  so  change  the  law  that  the  executor  may 
resort  to  the  subterfuge  of  unnecessarily  prosecuting,  under 
the  doak  of  his  representative  character,  when  he  ought  to 
sue  in  his  individual  right,  and  thus,  by  assuming  a  false  shape 
in  his  action,  escape  the  penalty  of  costs  for  his  fidlure  to 
maintain  it. 

The  case  of  Woodruffy  administrator^  v.  Cooh  (14  How., 
481),  is  not  in  accordance  with  these  views,  but  we  do  not 
tliink  that  case  well  considered.  It  is  in  direct  conflict  with 
the  case  in  9  Wend.,  486,  above  cited,  and  goes  on  the 
ground  that  §  317  of  the  Code  repeals  §  17  of  2  R.  S.,  615, 
and  introduces  a  new  rule  of  law  as  to  costs  of  plaintiffs  when 
prosecuting  as  executors  or  administrators.  This  view  we 
think  to  be  erroneous,  and,  nothing  in  the  case  therein  cited 
{Cunningham  v.  McChregor  12  How.,  305),  gives  countenance 
to  the  decision.  On  the  contrary,  the  latter  was  an  action  by 
an  assignee  under  an  assignment  for  the  benefit  of  creditors, 
who,  the  court  says,  necessarily  prosecutes  by  virtue  of  his 
rights  as  trustee  (Code  §§  111,  113),  and  adds  that  '^  the  same 
rules  must  be  applied  to  his  case  as  are  applied  in  actions 
necessarily  brought  by  executors  or  administrators  in  their 
representative  capacity.  The  court,  in  Woodrvff  v.  Cook^ 
above  cited,  lays  stress  on  the  fact  that  §  317  of  the  Code 
repeals  §  17  of  2  R.  S.,  616 ;  but  we  have  endeavored  to  show 
that  such  repeal  (if  made)  works  no  change  in  the  law  in 
respect  to  the  point  now  in  question,  and  that  the  Code  must, 
in  this  respect,  receive  the  same  construction  so  long  put  on 
similar  language  in  the  previous  statute  of  1813.  l^either 
the  facts  stated  nor  the  decision  made  in  Curtis  v.  DutUm^ 
(4  Sand.,  719),  affect  the  question.  Where  the  record  shows, 
as  in  Wood/ruff  v.  Cook^  and  in  The  People  v.  The  Judges  of 
the  AJha/ny  Mayof^s  Courts  that  the  cause  of  action,  if  any, 
accrued  to  the  plaintiff  in  his  private  right,  judgment  for  costs 
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personally  agamat  the  plaintiff  follows,  qf  ixyur9e,  although 
he  names  himself  executor  or  administrator  in  his  OMnplaiDt 

In  the  present  case,  the  alleged  cause  of  action  aocmed  to 
the  plaintiff  in  his  indiyidoal  right,  if  at  all ;  fsiilingy  he  must 
pay  costs. 

The  order  at  Special  Term  should  he  aflSrmed. 

Ordered  accordbnglj. 


The  Pbople  of  the  State  of  New  York  v.  The  Albabt 

AND  SuSQUEHAlfNA  BaILBOAD  CoMPASTS. 

(MoNBOB  Ck>uirrT  CmotJiT  ahd  BPECixk  Tbbic,  Bochbstbb,  Not.,  1809.) 

Issues  of  fiict  in  the  dTll  actions  substituted  for  flie  writ  of  ^uo  warranto^ 
and  proceedings  by  information  in  the  nature  of  qtto  warranto,  are  not, 
under  the  Gode,  triable,  as  of  course,  by  a  Jury.  When,  m  such  action, 
the  complaint  and  the  nature  of  the  case  call  for  equitable  relief;  the 
cause  r^g:ularly  comes  on  for  trial  by  the  court  And,  although  on 
timely  application,  the  question  of  title  to  the  office  might  be  tried  before 
a  Jury,  a  demand  for  a  Jury,  made  after  the  parties  and  witnesses  are 
present,  prepared  for  the  trial,  and  plaintiff  has  opened  the  case,  read  the 
pleadings  and  rested,  may  be  reftised. 

Since  the  amendment,  in  1854,  to  the  general  raOroad  law,  which  provides 
(§  5),  **  that  at  every  election  of  directors,  the  boolcs  and  papers  of  sncfa 
company  shaU  be  exhibited  to  the  meeting,  if  a  majority  of  the  stock- 
holders present  shay  require  it,"  a  party  challenging  YOtes  is  not  enti- 
tled to  a  production  of  the  books,  although  a  prior  by-law  of  the  com- 
pany authorizes  him  to  demand  it 

If  such  by-law  were  in  foil  force,  it  would  only  be  directory,  and  the  omis- 
sjon  to  comply  with  it,  and  the  disregard  of  the  challenge,  would  not 
invalidate  an  otherwise  valid  election;  but  would  cast  on  the  parties 
-claiming  under  it,  the  burden  of  show  big  that  the  voters  so  challenged 
were,  or  appeared  by  the  transfer  books  when  closed,  to  be  .actually 
sharehold^  in  the  company  for  the  number  of  shares  so  voted. 

It  being  provided  by  the  by-laws,  and  stated  in  the  notice  of  the  annual 
meeting  for  the  election  of  cKrectors,  that  the  polls  would  be  opened  at 
twelve,  and  continue  open  until  one  o'clock,  the  fiict  that  the  poll  was 
not  open  until  after  twelve  o'clock,  and  continued  open  until  after  one 
o'clock,Moes  not  invalidate  the  election. 

A  person  who  is  not  a  stockholder,  is  sufficiently  authorized  to  call  a  meet- 
ing of  stockholders  to  order  when  he  holds  a  proxy,  and  is  requested  by 
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the  preoident  to  call  the  meeting  to  order,  and  act  for  him,  and  such  call 
18  recognized  by  the  stockholderB  present 

Surprise  and  fraud  upon  a  part  of  the  electors  is  ground  for  avoiding  an 
election,  and  all  acts  done  by  portions  of  the  corporators,  which  bear 
the  appearance  of  trick,  secrecy,  or  fraud,  will  be  held  Invalid. 

Accordingly,  if  a  portion  of  the  stockholders  meet  and  organize  before  the 
hour  named  in  the  by-laws,  and  notice  for  the  annual  meeting,  and  after- 
ward when  the  hour  actually  arrives,  without  any  actual  change  in  the 
organization,  pass  resolutions  previously  prepared,  that  the  meeting  pro- 
ceed with  the  election  of  directors,  with  the  same  chairman  and  secre- 
tary, and  also  that  the  annual  election  of  directors  and  inspectors  proceed, 
with  the  inspectors  first  chosen,  the  organization  of  the  first  meeting 
is  obviously  a  surprise  and  fraud  upon  many  of  the  stockholders 
entitled  to  attend  and  take  part  in  it;  and  the  reorganized  meeting 
in  Aust  and  in  legal  effect,  but  a  continuance  of  the  first  meeting,  and 
irregular  and  void  as  against  such  stockholders  as  do  not  participate  in 
it ;  and  such  meeting  as  to  its  effect  on  the  validity  of  another  meeting 
duly  organized  soon  after  the  proper  hour,  must  be  regarded  in  law  as  if 
it  had  never  been  held. 

The  ex  parte  appointment  in  a  certain  action  of  a  receiver,  who  obtained 
possesion  of  certain  scrip  and  voted  on  it,  and  the  ex  parte  appointment 
in  another  action,  of  interested  parties  as  receivers  of  the  books  and 
papers  and  property  of  a  railroad, — Held^  evidence  that  the  suits  were 
instituted  and  the  orders  applied  for  with  a  fraudulent  design  to  aid  the 
election  of  a  certain  set  of  directors. 

1  ne  practice  in  relation  to  the  appointment  of  recdvers  ex  parte  reviewed 

T^e  service  on  inspectors  of  election,  chosen  at  the  last  annual  meeting,  of 
bn  injunction  restraining  tfacm  from  acting,  and  the  service  of  an  order 
o«r  arrest,  on  the  president  of  a  railroad  company  within  half  an  hoar  of 
the  time  fixed  for  the  annual  meeting, — JBield^imder  the  circumstances,  an 
obvtuus  and  designed  surprise  upon  the  great  body  of  stockholders  of  the 
cori^vfatlon,  and  intended  to  hinder  and  embarrass  them. 

The  pro-occupation  of  the  directors*  room,  before  the  hour  fixed  for  nn 
election,  by  a  large  number  of  persons  specially  imported  for  the  purpose 
and  ftumkhed  with  proxies,  that  they  might  partieipate  in  the  stock- 
holders' meeting  and  in  the  electkm,— ^e2tf,  a  gross  perversion  and  abuse 
of  the  right  to  vote  by  proxy,  and  a  dear  inlHngement  of  the  rights  of 
bona  fide  stockholders. 

It  seems  that  an  election  held  in  distinct  vlolaUonof  a  valid  injunction  duly 
served,  would  be  set  aside  on  a  summary  applicadoA  td  the  eourt,  pur- 
suant togs,  title  4,  chap.  8,  first  part  of  the  Revised  Btatntes. 

There  can  be  no  such  thing  as  an  officer  de  fado^  as  agahist  the  people,  in 
an  action  by  them  to  try  the  title  to  the  office.  The  doctrine  in  respect 
to  officers  de  facto  only  applies  to,  and  in  lisvor  of  third  persons,  and  to 
protect  innocent  parties  who  trast  to  the  apparent  Htle  to  an  office; 

The  chotoe  of  a  certain  set  of  directors,  procured  Uurongh  •  preoonoeit«(d 
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scheme,  combination  or  conspiracy,  to  carry  their  election  by  the  use  and 
abuse  of  legal  process  and  proceedings,  and  by  efforts  and  contriTances 
to  prevent  a  fair  election  of  inspectors,  adjudged  inyalid ;  andanotiierset 
of  directors,  chosen  at  another  meeting  of  the  stockholders,  held  at  ths 
same  time  and  place,  held  to  be  duly  elected. 
Judgment  ordered,  at  the  suit  of  the  people  vacating  certain  receiverahip8| 
perpetually  restraining  proceedings  in  certain  suits  affecting  the  officers, 
books,  stock  and  property  of  the  corporation,  and  ordering  such  suits  to 
be  discontinued  without  costs. 

This  was  an  action  brought  by  the  attorney-general  npon 
his  own  information,  in  pursuance  of  §  432  of  the  Code. 

The  complaint  stated  that  the  Albany  and  Susquehanna 
Eailroad  Company  was  a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  New  York,  organized  for  the 
purpose  of  constructing,  maintaining  and  operating  a  railroad 
under  the  general  laws  of  this  State ;  that  they  owned  and 
operated  a  railroad  from  Albany  to  Binghamton,  in  this  State; 
that  the  stockholders  of  said  company  were  divided  into  two 
parties,  each  claiming  to  hold  a  majority  of  the  stock  of  said 
company,  and  each  /daiming  that  they  were  rightfully  entitled 
to  a  majority  of  the  legal  votes  cast  at  an  election  of  directors 
of  said  company,  which  was  held  in  the  city  of  Albany,  on 
the  7th  day  of  September,  1869  ;  that  these  differences  led, 
prior  to  said  7th  day  of.  September,  to  a  series  of  litigations, 
and  gave  rise  to  a  number  of  actions.  One  of  these  actions 
was  brought  in  the  Supreme  Court  of  the  first  judicial  dis- 
trict, by  Joseph  Bush,  against  said  company  and  others,  for 
the  cancellation  of  certain  stock,  and  an  injunction  was 
granted  therein  against  the  conversion  of  bonds  into  stock, 
and  a  receiver  of  said  stock  was  appointed.  Another  suit 
was  brought  in  said  court,  in  the  county  of  Ots^o,  by  the 
town  of  Oneonta,  wherein  an  injunction  was  issued  against 
the  commissioners  of  said  town,  from  voting  on  certain  stock. 
Another  suit  was  brought  in  said  court,  in  the  first 
judicial  district,  by  David  Wilbur,  plaintiff,  against  said 
company  and  others,  wherein  an  injunction  was  issued. 
Another  action  was  brought  in  said  court  and  district,  by  said 
Wilbur,  against  said  company  and  others,  in  which  an  injunc- 
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tion  was  issued.  Another  action  was  brought  in  said  court 
and  district,  by  Azro  Chase,  wherein  the  defendants,  James 
Fisk,  Jr.,  and  Charles  Courter,  were  appointed  receivers  of 
said  road ;  and  the  said  receivers  gave  bonds  and  took,  or 
claimed  to  take  possession  of  said  railroad.  Another  action 
was  brought,  in  the  name  of  said  railroad  company,  in  the 
county  of  Albany,  against  Jacob  Leonard  and  others,  wherein 
an  injunction  was  granted ;  and  another  action  was  brought 
in  said  court,  wherein  John  W.  Yan  Yalkenburgh  was  plain- 
tiff, and  the  said  company  was  defendant,  wherein  Robert  H. 
Pruyn  was  appointed  receiver  of  said  company ;  and  he  Hied 
his  bonds,  and  took,  or  claimed  to  take  possession  of  said  road. 
Another  action  was  brought  in  said  court  and  county,  wherein 
the  said  road  was  name|d  as  plaintiff,  and  the  directors  and 
both  receivers  were  named  as  defendants,  wherein  an  injunction 
was  granted.  Another  action  was  brought  by  said  Pruyn,  in 
the  county  of  Albany,  against  the  sheriffs  of  different  counties, 
wherein  an  injunction  was  issued ;  that  another  action  was 
brought  by  Jay  Gould  against  said  company,  and  that  various 
proceedings  for  contempt,  in  violating  injunctions,  on  both 
sides,  had  been  instituted.  All  such  proceedings  were 
pending  and  undetermined,  and  various  other  suits  between 
the  contending  parties  were  in  progress,  or  threatened.  And 
that  the  controversies  arising  out  of  such  actions  and  litiga- 
tions, had  given  rise  to  conflict  of  authority  between  public 
officers  in  attempts  to  execute  conflicting  processes  from  differ- 
ent  judicial  officers,  to  such  an  extent  as  seriously  to  tlireaten 
the  public  peace  along  the  line  of  said  company's  railroad ; 
that  such  controversies  were  temporarily  quieted  by  an  agree- 
ment between  the  contending  parties,  of  which  the  following 
is  a  copy : 

"  Albany,  Augtiat  11,  1869. 
«  To  the  Governor  of  the  State  of  New  T(yrk  : 

"By  virtue  of  certain  judicial  proceedings,  and  conflicts  of 
jurisdiction  and  collisions,  it  has  become,  and  is  impracticable 
to  operate  and  run  the  Albany  and  Susquehaima  railroad, 
either  under  the  management  of  the  directors,  or  the  control 
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of  the  persoDB  claiming  to  be  receiyers.  The  public  intereBts, 
and  the  obligations*  of  the  company,  demand  that  the  road 
shonld  be  run  and  operated,  and  the  undersigned,  as  contend* 
ing  claimants  to  the  possession  of  the  road,  hereby  request 
you  to  appoint  some  suitable  person  or  persons  to  act  as  super- 
intendent, and  to  run  and  operate  the  road,  und^  your 
directions,  and  during  your  pleasure,  or  until  the  necessity 
of  such  superintendence  shall  cease ;  said  appointment,  and 
the  possession  by  yourself,  and  the  person  or  persons  to  be 
appointed,  not  to  affect  the  legal  rights,  or  the  present  actnd 
possession  of  the  parties,  respectively,  to  any  part  of  said 
road,  or  the  officers  or  property  thereof.  It  is  understood, 
that  you  are  to  employ  such  agencies,  financial  or  otherwise, 
as  you  may  require,  and  to  fix  the  compensation  of  all  persons 
employed  by  you." 

That  in  pursuance  of  this  request,  the  governor  appointed 
Hubert  L.  Banks  executive  and  financial  agent,  to  run  and 
operate  said  road,  and  that  the  said  Banks  entered  upon  the 
discharge  of  said  trust,  and  has  since  continued  to  have  the 
charge  and  management  of  the  same. 

That  on  the  7th  of  September,  then  instant,  the  day  fixed 
for  the  annual  election  for  directors  for  said  company,  each  of 
said  contending  parties,  holding  or  pretending  to  hold  an 
election,  separate  and  apart  from  the  others,  eledied  a  separate 
board  of  directors.  One  of  said  parties  elected,  cy*  pretended 
to  elect,  J.  Pierpont  Morgan,  and  twelve  other  persons, 
named  and  made  defendants  in  this  suit,  and  the  others,  of  said 
contending  parties,  elected,  or  pretended  to  elect,  as  directors 
of  said  company,  Charles  Courter,  and  twdve  other  persons, 
named  as  defendants  in  this  suit 

The  plaintiff  further  alleged,  on  information  and  belief^ 
that  both  of  said  elections  were  illegal,  irregular  and  void ; 
that  the  inspectors  of  each  side  were  appointed  in  a  manner 
not  authorized  by  law,  or  by  the  by-laws  of  said  company; 
that  stock  was  voted  on,  and  by  persons  not  authorized  to  cast 
a  vote  thereon  ;  that  the  inspectors,  on  both  sides,  were 
restrained  by  injunctions,  while  the  election  was  going  on, 
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from  acting  according  to  their,  own  judgment ;  that  the  transfer 
books  were  not  present,  and  were  not  produced,  although 
demanded  by  seyeral  stockholders ;  tJiat  several  towns,  along 
the  line  of  said  road,  were  owners  of  the  stock  of  said  company, 
and  that  three  or  more  of  such  towns  were  represented  at  said 
election  by  rival  commissioners,  and  votes  on  such  stock  were 
cast  on  each  side. 

That  Joseph  H.  Bamsey  had  given  notice  of  the  present-* 
ment  of  a  petition  to  the  Supreme  Court  for  the  removal  of 
the  last  named  board  of  directors,  and  for  the  confirmation 
of  the  election  of  the  first  named  board  of  directors ;  that 
another  action  had  been  brought  in  the  name  of  Eli  Perry, 
as  plaintiff,  to  restrain  the  last  above  named  board  of  directors, 
Charles  Courter,  and  his  associates,  fronuacting  as  directors ; 
that  five  other  suits  had  been  brought  in  relation  to  the  said 
matters  referred  to,  in  one  of  which,  the  defendants  Groesbeck, 
Chamberlain,  Morrell,  Boyd,  Vincent  and  Falls  were  plaintiffs ; 
in  another,  the  said  company  and  J.  H.  Bamsey  were  named 
as  plaintiffs ;  in  another,  John  W.  Yan  Yalkenburg ;  in 
another,  Min^ird  Harder,  and  in  another,  John  Eddy  as 
plaintiff. 

That  plaintiff  were  informed  that  the  last  named  board 
threatened,  and  intended  to  bring  suits,  to  compel  tlie  delivery 
to  them  of  the  property  of  the  company,  and  to  secure  the 
recognition  of  their  claims  as  directors  of  said  company. 

The  plaintiff  further  alleged  that  each  of  said  pretended 
boards  of  directors  threatened,  and  intended  to  take,  or  claimed 
to  have  possession  of  said  railroad,  and  all  the  property,  books 
and  papers  belonging  to  said  company,  and  to  exercise  all  the 
frandiises,  privileges  and  corporate  rights  granted  to  said 
corporation,  and  the  plaintiffi  alleged  and  insisted  that  such 
claims  were  without  foundation  in  right,  and  if  such  threats 
were  carried  into  execution  by  either  of  said  contending  boards 
of  directors,  it  would  be  a  usurpation  of  the  franchises  and  cor- 
porate rights  of  said  corporation,  and  would  lead  to  a  conflict 
of  judicial  authority,  and  to  a  breach  of  the  peace,  and 

the  good  order  of  the  community.     The  plaintiff  further 
LiLX sixG  —  Vol.  L        40 
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alleged,  upon  iDformation  and  belief  that  large  amonnts  of 
the  stock  of  said  company,  and  other  property  of  said  com 
pany,  had  been  alienated  and  transferred  by  the  officers  of 
said  company,  contrary  to  law,  and  foreign  to  the  business  of 
said  company,  and  particularly  to  a  number  of  persons  therein 
named. 

The  plaintiffs  further  stated  that  the  governor  was  desirous 
of  being  relieved,  and  of  relieving  those  appointed  by  him  in 
the  management  of  said  railroad,  from  the  positions 
occupied,  and  the  responsibility  borne  by  them  under  the 
agreement  aforesaid ;  that  the  governor  could  not  determine, 
without  danger  of  doing  injustice  to  one  of  the  parties,  whether 
either  of  said  boards,  and  if  either,  which  of  them,  was  lawfully 
entitled  to  the  possession  and  management  of  said  road,  and 
of  the  company's  affairs ;  that  the  decision  of  the  governor, 
if  made,  would  not  have  the  force  of  a  judicial  determination, 
and  might  result  in  injury  to  the  corpofation. 

That  the  governor  had,  therefore,  requested  that  this  action 
be  brought,  in  order  that  the  said  ridlroad  might  be  placed 
under  the  direction  and  control  of  competent  judicial 
authority,  independent  of  both  contending  parties,  until  the 
rights  of  the  respective  parties  to  the  said  controversy,  could 
be  judicially  determined.  The  complaint  prayed  for  an 
injunction  against  the  defendants  composing  the  two  boards 
of  directors,  restraining  them  from  taking  possession  of,  or 
in  any  manner  interfering  with  the  said  railroad,  or  any  of 
its  property,  books  and  papers,  and  from  exercising  the  fran- 
chise, privilege  or  corporate  rights  of  said  corporation,  and 
from  acting  as  directors  or  officers  of  said  corporation :  also, 
that  it  be  adjudged  whether  either  of  the  said  elections  were 
regular  and  legal,  and  if  either,  which  of  them ;  that  if  neither 
of  said  boards  be  declared  duly  elected  and  entitled  to  hold 
office  under  said  elections,  that  both  classes  of  said  defendants 
be  removed  from  office,  and  a  new  election  ordered  by  the 
court.  Also,  that  the  defendants  be  restrained  from  prose* 
cuting  any  pf  the  suits  heretofore  brought,  as  above  stated, 
and  from  commencing  any  new  suits  or  proceedings  in  rela- 
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tion  to  8aid  oontroversj,  and  that  thej  be  restrained  from 
holding  any  other  election  of  directors  of  said  company. 
Also,  that  receivers  Pruyn,  Oonrter  and  Fisk  be  restrained. 
*from  taking  possession  of  said  railroad^  or  in  any  way  oi 
manner  interfering  with  the  same,  and  that  a  receiver  be 
appointed  to  take  possession  of  the  road. 

The  defendants  composing  the  board  of  directors,  embrac- 
ing Walter  S.  Church,  Charles  Conrter,  James  Fisk,  Jr.,  and 
others,  answered  the  complaint,  and  set  np  that  they  were, 
in  all  respects,  lawfully  elected  directors  of  said  company,  at 
the  time  and  place  mentioned  in  said  complaint,  and  claimed 
that  said  election  was  fairly  and  lawfully  conddcted,  so  far  as 
related  to  their  own  election,  and  denied  the  validity  of  the 
election,  of  the  other  board,  headed  by  J.  Pierpont  Morgan, 
and  denied  that  such  election  was  held  by  legal  inspectors,  and 
alleged  that  such  inspectors  did  not  take  their  places,  or  receive 
votes,  or  act  as  inspectors,  until  more  than  twenty  minutes 
after  the  regular  inspectors  had  commenced  to  act,  and  more 
than  twenty  minutes  after  the  time  fixed  by  the  by-laws  of 
said  company  for  opening  the  polls,  and  in  effect  admitted  other- 
wise, the  general  allegations  of  the  complainant,  and  demanded 
judgment,  that  the  election  of  these  said  defendants  as 
directors  of  said  corporation,  be  declared  and  adjudged  regular 
and  valid,  and  that  the  said  defendants,  Walter  S.  Church, 
Charles  Courter  and  their  associates,  be  put  in  possession  of 
the  property  and  franchises  of  said  corporation,  and  an  injunc- 
tion issued,  as  asked  for  in  the  complaint,  against  the  said 
Morgan  and  otiiers,  claiming  to  act  as  directors  of  said  corpo- 
ration, as  against  the  said  defendants. 

The  defendants,  J.  Pierpont  Morgan,  Bobert  H.  Pruyn 
and  others  comprising  the  other  board  of  directors,  in  like 
manner  answered  the  complaint,  asserting  the  legality  of  their 
elections,  and  denying  the  legality  of  the  election  of  the  said 
board  headed  by  Walter  S.  Church,  Courter  and  others ;  and 
denied  that  James  Fisk,  Jr.,  and  Charles  Courter  were  law* 
fully  appointed  receivers,  and  insisted  that  such  appointment 
was  illegal  and  void,  and  alleged  that  a  receiver  of  said  road 
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had  beea  previoufilj  dnly  appointed^  and  was  in  posdession 
of  said  road  at  the  time  of  such  appointment ;  and  alleged  that 
the  pretended  order  appointing  Fisk  and  Courter  receiven, 
and  all  other  orders  aiid  injunctions,  including  said  order 
appointing  Baid  receivers,  were  obtained  by  felse  and  frandn- 
lent  misrepresentation  and  suppr^sion  of  the  truth,  and  in 
aid  of  a  conspiracy  against  the  interests  of  said  railroad  and 
the  stockholders  thereof,  and  in  order  to  get  the  possession, 
control  and  management  of  said  road  away  from  tiie  stock- 
holders of  said  company,  to  the  end  that  it  might  be  managed 
and  controlled  in  the  interest  and  for  the  benefit  of  Jay  Gould, 
James  Fisk,  Jr.,  and  others  acting  with  them ;  and  otherwise, 
in  effect,  admitted  the  general  allegations  of  the  complaint, 
attesting  that  all  that  had  been  done  by  them,  or  others  acting 
with  them,  had  been  lawful  and  fair,  and  properly  done  for  the 
best  interest  of  said  corporation,  and  demanded  judgment  that 
said  directors,  J.  Pierpont  Morgan,  and  his  twelve  associates, 
might  be  adjudged  and  declared  duly  and  legally  elected,  and 
rightful  directors  of  said  company,  and,  as  such,  entitled  to 
the  possession  of  its  property,  and  to  the  exercise  of  the  rights 
and  franchises  thereof;  and  that  the  election  of  the  said 
Charles  Courter,  James  Fisk,  Jr.,  and  others,  be  declared 
illegal  and  void  ;  and  that  the  stock,  whose  validity  was 
questioned  in  the  complaint^  be  established,  and  that  an 
Injunction  issue,  as  asked  for  in  the  complaint,  against  the 
said  Charles  Courter,  and  others,  restraining  them  from  inter- 
fering with  the  property  of  said  corporation.  Two  answers 
were  put  in,  nominally,  by  the  railroad  company,  by  different 
attorneys ;  each  claims  to  represent  the  corporation,  &c.,  said 
answers  concurring,  in  substance,  with  the  answers  of  the 
said  respective  board  of  directors,  as  above  stated. 

Answers  were  also  put  in  by  the  other  defendants,  Dabney, 
J.  P.  Morgan,  Goodwin,  George  H.  Moi^an,  Bush,  Groesbeek, 
Chamberlain,  Vincent,  Morrell,  Falls,  Boyd,  Sloan,  Thompson 
and  Green,  denying  the  allegations  of  the  complaint  in  respect 
to  such  parties,  so  £ftr  as  such  allegations  questioned  the  vaUditj 
ol  the  stock  held  by  them  respectively ;  and  asserting  the 
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validity  of  sncli  stock,  and  of  thw  title  %o  the  «ame ;  and 
therein  admitting  the  general  allegations  of  the  complaint. 

The  issues  thus  formed  came  on  for  trial  at  an  adjourned 
Special  Term  And  Circuit,  held  at  Bochester  on  ik^  29th  day 
of  November,  1869,  when, 

Marshall  B.  ChcMnptai/ny  attorney-general,  George  G.  Mun- 
ger  and  Stephen  H.  Hammandy  assistant  attorney-general, 
appeared  for  the  people. 

William  F.  AUm^  Charles  Tracy ^  Aaron  J.  Vanderpooly 
Henry  Smithy  Matthew  Hale  and  John  H.  McFarUmd 
appeared  as  counsel  for  Joseph  H.  Samsay,  J.  Pierpont 
Morgan  and  other  defendants. 

David  Dudley  Meld,  John  S.  MaHinddle,  WHUam  C. 
BarreU  and  Dudley  Field  appeared  for  James  Fisk,  Jr.,  Jay 
Gould,  Charles  Courter,  Walter  8.  Church,  and  defendants  of 
the  same  class  of  directors. 

By  the  Court — ^E.  Darwin  Smith,  J.  Upon  the  issues  pre- 
sented in  the  pleadings,  and  the  mass  of  evidence  taken  upon 
this  trial,  the  first  question  presented  for  my  decision  relates 
to  the  power  of  the  court  in  equity  to  give  the  relief  demanded 
in  the  complaint. 

The  mode  of  determining  the  title  of  a  party  to  an  office, 
prior  to  the  Code,  was  by  quo  warranto,  or  by  information  in 
the  nature  of  a  quo  warranto;  and  these  proceedings  could 
only  be  instituted  and  prosecuted  to  effect  in  the  courts  of  law. 

Section  428  of  the  Code  declares  that  the  writ  of  sci/re  facias, 
the  writ  oiquo  warranto,  and  proceedings  by  information  in  tlie 
nature  of  qtu>  warramio  are  abolished,  and  that  the  remedies 
heretofore  obtainable  in  those  forms  may  be  obtained  by  civil 
actions,  under  the  provisions  of  that  chapter. 

Section  432  of  the  same  chapter  provides  that  an  action  may 
be  brought  by  the  attorney-general,  in  the  name  of  the  people, 
upo£  his  own  information,  or  upon  the  complaint  of  any 
private  parties,  against  the  parties  offending :  ^^  Where  anj 
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person  shall  usurp,  intnide  into,  or  unlawfully  hold  or  exercise 
any  public  office,  civil  or  military,  or  any  franchise  within  thii 
State,  or  any  office  in  a  corporation  created  by  the  authority 
of  this  State ;  '^  and  §  440  of  the  same  chapter  is  as  follows : 
^^  Where  seyeral  persons  claim  to  be  entitled  to  the  same  office 
or  franchise,  one  action  may  be  brought  against  all  such  per- 
sons in  order  to  try  their  respective  rights  to  such  office  or 
franchise."  These  sections  of  the  Code  clearly  authorize  the 
institution  of  this  action,  in  the  name  of  the  people.  Such 
action  must  be  commenced  and  prosecuted  like  other  civil 
actions,  and  is  to  be  governed,  in  respect  to  the  pleadings  and 
proceedings  by  the  same  rules.  {The  People  v.  Cook^  4  Seld., 
67 ;  The  same  v.  Clarke^  11  Barb.,  837 ;  The  same  v.  Ryder ^ 
2  Kern.,  483.)  The  Code,  §  142,  requires  that  the  complaint 
in  all  actions  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  action.  The  complaint  in 
this  case  conforms  to  this  rule,  and  asks  appropriate  relief. 
The  relief  demanded  consists  in,  and  the  nature  of  the  case 
requires,  the  exercise  of  the  equitable  power  of  the  court  In 
conformity  with  the  prayer  of  the  complaint,  an  injunction  has 
been  issued  and  a  receiver  has  been  appointed,  which  are  the 
usual  and  appropriate  instrumentalities  of  a  court  of  equity. 
The  action  is  therefore  properly  brought.  The  subject-matter  of 
the  controversy  is  clearly  within  the  jurisdiction  of  the  court, 
and  the  only  point  of  any  practical  consequence  in  this  con- 
nection relates  to  the  mode  of  trial.  Issues  of  fact  upon  quo 
warramio^  issues  of  fact  upon  the  relation  of  a  partj  claiming 
an  office,  upon  information,  when  the  party  proceeded  against 
was  in  the  possession  of  the  office,  before  the  Code  and  usually 
since,  have  been  tried  by  a  jury  upon  the  issues  made  by  the 
pleadings.  The  chapter  of  the  Code  in  respect  to  actions  in 
place  of  Boire  facias^  quo  wa/rranto^  and  of  informations  in 
the  nature  of  gybo  warranto^  has  been  enacted  and  incorpo- 
rated into  the  Code  since  its  original  enactment  in  1848,  and  no 
express  provisions  are  made  in  said  chapter,  or  elsewhere,  that  I 
have  been  able  to  find,  providing  for  the  trial  of  such  actions. 
Section  253  of  the  Code  provides  that  issues  of  fact  in  actions  for 
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the  recovery  of  money  only,  or  of  specific  real  or  persona] 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  is 
waived  and  §  254  provides  that  every  other  issue  is  triable 
by  the  court,  which  may,  however,  order  the  whole  issue,  or 
any  specific  question  of  fact  involved  therein,  to  be  tried  by 
a  jury. 

The  issues  of  fact,  therefore,  formed  in  this  action,  were  in 
the  first  instance  and  are  triable,  by  the  court,  but  the  two 
most  important  and  leading  issues  might  have  been  submitted 
to  a  jury ;  and  if  an  application  had  in  due  time  been  made 
for  that  purpose,  it  would  most  probably  have  been  granted, 
and  the  court  thus  have  been  relieved  of  the  unpleasaiit 
burden  and  responsibility  of  passing  upon  the  facts  of  the 
case.  But  no  application  or  suggestion  of  that  kind  was 
made  to  the  court  until  the  cause  had  proceeded  to  trial,  and 
the  attorney-general  had  opened  the  case,  read  the  pleadings, 
and  rested ;  when  the  parties  and  counsel  being  on  both  sides 
present,  and  not  unprepared  for  trial,  and  a  large  number  of 
witnesses  also  being  in  attendance,  I  held  that  the  application 
came  too  late,  and  that  the  trial  must  proceed.  It  remains, 
therefore,  for  me  to  pass  upon  the  issues  made  by  the  plead* 
ings,  as  with  other  cases  tried  by  the  court. 

Before  proceeding  to  discuss  the  evidence  applicable  to  the 
leading  issues  in  the  action,  I  will  state  such  preliminary  facts 
as  I  deem  fully  established  by  the  evidence,  and  undisputed. 

The  Albany  and  Susquehanna  railroad  is  a  corporation 
organized  in  1851,  under  the  general  railroad  act  of  1850, 
with  a  capital,  originally,  of  $1,400,000,  divided  into  14,000 
shares  of  $100  each,  and  subsequently  increased,  by  special 
act  of  the  legislature,  to  $4,000,000 ;  and  entitled,  under  the 
fifth  section  of  the  general  act,  to  thirteen  directors,  to  be 
chosen  annually  by  a  majority  of  the  votes  of  the  stockholders 
voting  at  such  election,  in  such  manner  as  may  be  prescribed 
in  the  by-laws  of  the  corporation. 

The  by-laws  provide  that  the  annual  election  of  directors 
should  be  held  on  the  firat  Tuesday  of  September,  1852,  and 
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on  the  aame  day  in  each  year  thereafter,  at  sach  place  as  might 
be  joeaoribed  by  a  resohition  of  the  directors  the  preceding 
year ;  the  polls  to  be  open  at  twelve  o'clock  at  noon,  and  to 
continue  open  until  one  o'clock  in  the  afternoon;  that  no 
transfer  of  stock  should  be  made  for  thirty  days  next  previoufi 
to  the  annual  election  of  directors,  and  on  the  day  of  election 
the  secretary  shonld  present  to  the  inspectors  of  election,  the 
transfer  books,  and  an  alphabetical  list  of  the  names  of  stock- 
holders entitled  to  vote  at  such  elections,  and  the  number  of 
shares  held  by  each ;  and  that  at  the  election  in  1852,  and  at 
each  succeeding  election,  three  persons,  who  are  stockholders, 
shall  be  chosen  by  the  persons  entitled  to  vote  for  directors, 
as  inspectors  of  the  next  succeeding  election.  It  was  also 
duly  proved  that  a  public  notice  of  the  holding  of  the  annual 
election  for  thirteen  directors  of  said  corporation  was  duly 
published  for  more  than  thirty  days  before  said  election,  the 
first  publication  being  on  the  3d  day  of  August,  1869 ;  and 
that  said  notice  stated  that  such  election  would  be  held  at  the 
office  of  the  company,  Ko.  262,  Broadway,  in  the  city  of 
Albany,  on  Tuesday,  the  7th  day  of  September,  1869 ;  that 
the  poll  would  open  at  twelve  o'clock,  noon,  and  continue 
open  for  one  hour  thereafter,  and  that  the  transfer  books 
would  be  closed  on  the  7th  day  of  August,  and  reopened  on 
the  8th  day  of  September. 

At  the  stockholders'  meeting,  convened  in  pursuance  to 
this  notice,  it  also  appears  that  the  inspectors  of  election 
chosen  at  the  annual  election  in  1868,  to  conduct  the  election 
for  1869,  did  not  qualify  and  act,  having  been  restrained  from 
so  doing  by  injunction ;  and  that  as  the  proper  resource  of 
the  stockholders  in  tliat  exigency,  both  dasses  of  stockholders 
desiring  to  contest  such  election,  proceeded  to  choose  inspect- 
ors for  such  election.  It  is  not  disputed  that  such  was  the 
right  of  the  stockholders  so  appearing.  {Vide  Matter  of 
Wheeler,  2  Abbott  Kep.  N.  S.,  361.)  ^ 

Upon  the  evidence  on  the  merits,  it  appears  that  on  the 
day  and  at  the  place  fixed  for  such  election,  the  stockholders 
of  said  railroad  company  appeared  in  large  numbers,  and  chose 
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two  sets  of  inspectors,  and  held  two  independent  elections  in 
the  same  room,  both  proceeding  at  the  same  time  ;  and  thatj 
in  proper  form,  each  set  of  inspectors  certified  to  the  election 
of  a  board  of  thirteen  directors  at  each  poll,  one  class  of  whom 
I  will  call,  for  greater  distinction,  the  Ramsey  board,  headed 
by  J.  Fierpont  Morgan  ;  and  one  the  Fisk  board,  headed  by 
Charles  Courter  and  Walter  S.  Cliurch ;  that  each  of  these 
classes  of  men  organized  after  such  election  as  a  board  of 
directors  of  said  corporation,  and  claimed  to  be  lawfully 
elected,  and  to  possess  the  right  to  exercise  and  control  the 
franchises  and  property  of  said  corporation^ 

The  chief  issues  for  my  decision  arise  upon  these  facts,  and 
the  evidence  relates  to  these  conflicting  claims,  and  I  will 
proceed  to  discuss  them  in  the  order  in  which  they  were  tried. 

First :  Was  the  election  of  the  board  called  the  Ramsey 
board  of  directors  valid  and  legal,  or  otherwise  t 

The  evidence  I  think  clearly  establishes  that  the  inspectors, 
Snow,  Eddy  and  Harder,  who  held  this  election,  were  chosen 
at  a  meeting  of  the  stockholders,  held  in  the  hall  of  the  com- 
pany's office  or  building,  organized  soon,  and  I  think  from 
ten  to  fifteen  minutes  after  12  o'clock  at  noon;  that  they  took 
the  oath  of  office  prescribed  by  the  statute  regulating  elec- 
tions by  incorporated  companies  (§  7,  of  title  4,  chap.  18,  part 
first,  of  the  Revised  Statutes,)  and  immediately  proceeded  to 
open  the  polls  and  receive  votes  from  the  stockholders  pres- 
ent offering  the  same,  and  received  the  votes  of  persons  so 
voting,  in  person  and  by  proxy,  upon  10,742  shares  of  the  stock 
of  such  corporation,  all  of  which  votes  were  given  for  the 
said  class  of  directors,  headed  by  the  said  J.  Fierpont  Mor- 
gan ;  and  that  they  held  such  poll  open  until  about  half-past 
one  o'clock  of  the  same  day,  and  then  canvassed  the  votes 
and  made  and  executed  in  proper  form  a  certificate  of  elec- 
tion, certifying  in  form  and  effect  that  the  said  class  of  thir- 
teen persons,  headed  by  J.  Fierpont  Morgan,  were  duly 
elected  directors  of  said  company,  and  that  each  one  of  them 
received  10,742  votes  for  such  office,  and  all  the  votes  cast  at 
such  election. 
Lanbixq  —  Vol.  L        41 


822  CASES  IN  THE  SUPREME  COURT  [Not^ 

The  People  «.  The  Albany  and  Susquehanna  RaOroad  Oompanj. 

So  far  as  the  form  of  the  proceedings  npou  this  election  is 
concerned,  I  do  not  see  why  it  was  not  in  all  respects  regular 
and  valid.  The  inspectors  took  the  proper  oath,  and  pro- 
ceeded in  the  regular  and  usual  way  to  hold  said  election. 
The  treasurer  presented  to  them  an  alphabetical  list  of  the 
names  of  the  stockholders  entitled  to  vote  at  such  election, 
comprising  the  names  of  all  the  stockholders  whose  names 
appeared  upon  the  ledger  and  transfer  books  on  the  previous 
7th  of  August,  or  whose  stock,  scrip,  power  of  attorney  or 
assignment  for  transfer  had  been  presented  to  the  treasurer 
for  transfer  before  that  day.  No  votes  were  received  except 
from  persons,  or  their  proxies,  who  appeared  by  such  list  of 
stockholders  to  have  been  stockholders  on  the  said  7th  of 
August,  and  their  names  were  carefiilly  marked  and  checked 
upon  such  list  as  their  ballots  were  received.  It  is  true  that 
every  vote  so  received  was  challenged  by  some  person  appear 
ing  and  claiming  to  have  a  proxy  entitling  him  to  vote  at 
such  election,  but  not  by  any  stockholder  or  person  holding 
a  proxy,  who  did  in  fact  vote  or  offer  to  vote  at  such  elec- 
tion. The  person  so  making  the  respective  challenges  did 
also  demand  to  see  the  books  or  the  transfer  book  of  the  com- 
pany at  the  time  of  making  such  challenges.  These  chal- 
lenges were  disregarded  so  far  as  the  same)  related  to  ihe 
production  of  the  books,  but  reference  in  respect  to  the  right 
to  vote  in  each  case  was  made  to  the  said  list  of  stockholders 
so  provided  by  the  treasurer.  The  party  making  these  chal- 
lenges was  not  entitled  to  a  production  of  the  books.  The 
challenges  were  doubtless  made  in  pursuance  of  the  by-law 
number  two  of  the  company,  above  set  forth,  which  must  have 
been  adopted  prior  to  1852 ;  for  the  by-law,  section  number 
one,  provides  for  an  election  to  be  held  on  the  first  Tuesday 
in  September,  1852,  and  the  printed  book  of  by-laws,  a  copy 
of  which  has  been  furnished  to  me,  appears  to  have  b^en 
printed  in  1853. 

After  that  period  the  general  railroad  act  was  amended,  in 
1854.  Section  five  of  the  amended  act  provided  "  that  at 
every  election  of  directors  the  books  and  papers  of  such  com- 
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pany  shall  be  exhibited  to  the  meeting  if  a  majority  of  the 
stockholders  present  shall  require  it."  This  provision  applies 
to  the  election  of  directors  of  all  railroad  companies  organized 
under  the  general  law.  But  if  this  by-law  were  in  force  it 
would  be  simply  directory,  and  the  omission  to  comply  with 
it,  and  the  disregard  of  the  challenge  would  not  invalidate 
the  elections  if  otherwise  valid.  It  would  doubtless  cast 
upon  the  parties  claiming  under  it  the  burden  of  showing 
that  the  persons  voting  at  such  election,  and  so  challenged, 
were  or  appeared  by  the  transfer  books  on  the  7th  of  August, 
previous,  to  be  actually  stockholders  in  said  company,  and  for 
the  number  of  shares  so  voted.  This  was  done  on  the  trial 
by  the  production  of  the  books,  and  the  production  of  the 
ballots  then  deposited  and  preserved,  and  the  proxies  presented 
to  the  inspectors,  and  delivered  to  them  at  the  time  of  such 
election.  From  the  books  and  list  of  stockholders  so  voting,  the 
ballots  deposited,  and  the  proxies  so  delivered  and  produced,  it 
appears  that  the  persons  who  voted  at  that  election,  in  person 
or  by  proxy,  ^were  actual  and  lawful  stockholders  of  said  com- 
pany at  the  time,  and  were  legally  entitled  to  vote  at  such 
election,  with  possibly  an  exception  in  respect  to  one  or  more 
of  such  voters,  which,  as  there  were  no  opposing  votes,  can- 
not affect  the  validity  of  the  election,  if  it  were  in  other 
respects  lawfully  held  by  said  inspectors.  The  fact  that  the 
poU  of  said  election  was  not  open  until  after  twelve  o'clock, 
and  was  held  open  until  after  one  o'clock,  does  not  affect  the 
validity  of  the  election.  It  would  not  have  been  lawful  to  open 
such  election  before  twelve  o'clock,  for  that  was  the  time  fixed 
in  the  notice,  and  no  one  was  bound  to  be  present  before  tliat 
time  ;  but  after  the  election  was  begun  it  was  not  improper 
for  the  inspectors  to  keep  it  open  as  long,  within  a  reasonable 
discretion,  as  was  necessary  to  receive  the  votes  of  all  the 
stockholders  present,  ready  and  offering  to  vote.  (Vide  19 
Wend.,  147.  In  the  matter  of  the  M.  dh  R.  Railroad 
Company. 

The  objection  that  the  meeting  of  stockholders  held  in  tlie 
hall  of  said  office  or  building  was  called  to  order  by  Henry 
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Smithy  who  was  not  a  stockholder,  is  not  triable.  He  held 
a  proxy  given  him  and  others  to  vote  for  one  town,  and 
besides  he  was  requested  bj  Bamsej,  the  president,  to  eaW 
such  meeting  to  order  and  to  act  for  him.  This  request  was 
sufficient  authority  for  him  to  act  in  the  place  of  Kamsey, 
who  was  then  held  in  custody  upon  an  arrest  by  the  sheriff 
of  Albany,  in  an  adjoining  room.  The  call  was  recognized 
by  a  large  number  of  stockholders  then  present.  Hendrick, 
who  acted  as  chairman,  was  a  stockholder,  and  he  was  chosen 
by  the  affirmative  votes  of  many  stockholders  present,  no 
one  objecting.  The  vote  put  by  him  on  the  election  of  the 
inspectors  was  fairly  and  properly  put,  and  the  inspectors 
duly  elected  by  stockholders  in  such  meeting,  but  few  if  an  r 
voting  in  the  negative.  The  inspectors  immediately  entere-i 
upon  the  discharge  of  their  duty,  and  many  stockholders 
recognized  them  as  lawful  inspectors  and  proceeded  to  vote 
at  the  poll  opened  by  them.  If  nothing  else  appeared,  this 
election  so  held  by  them  would  unquestionably  be  valid,  and 
the  persons  voted  for  as  directors  declared  by  them  to  have 
been  duly  elected,  would  be  the  legal  directors  of  said  cor- 
poration if  the  meeting  of  stockholders  at  which  they  were 
^80  elected  inspectors  was  a  lawlul  meeting.  And  there  is  no 
ground  for  its  impeachment  presented  in  the  evidence  or 
seriously  urged  at  the  trial,  except  that  a  prior  meeting  of 
stockholders  had  been .  duly  held  in  the  directors'  room  of 
said  building  on  the  same  day,  over  which  Walter  S.  Church 
presided,  at  which  another  set  of  inspectors  had  been  duly 
elected  who  had  opened  a  prior  poll  and  held  another  elec- 
tion at  which  other  directors  were  duly  elected,  and  this 
brings  me  to  the  consideration  of  the  second  leading  and 
important  issue  in  the  cause. 

2dly.  Was  the  election  held  by  Hamilton  Harris  and  others 
acting  as  inspectors,  and  at  which  it  is  claimed  that  Charles 
Courter,  Walter  8.  Church,  and  others  were  elected  directors, 
a  legal  and  valid  election  t 

The  fact  is  undisputed  and  indisputable  that  a  stockholders' 
s  meeting  was  held  in  what  is  called  the  directors' room  of  said 
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compflny,  by  a  portion  of  the  stockholders  of  the  corporation, 
prior  to  the  meeting  so  held  in  the  hall  of  said  building  over 
which  James  Hendrick  presided ;  that  Walter  S.  Church  was 
chairman  of  such  meeting,  and  J.  B.  Herrick  secretary  ;  that 
Hamilton  Harris,  Joseph  Bush  and  James  Oliver  were 
elected  inspectors,  that  such  inspectors  immediately  pro- 
ceeded to  the  room  called  the  treasurer's  room  in  said  build- 
ing assigned  for  the  purpose  of  the  election,  and  opened  a 
poll  and  proceeded  to  receive  such  votes  of  stockholders  as 
were  offered,  and  continued  open  said  poll  until  one  o'clock 
p.  iL,  when  they  closed  the  same,  canvassed  the  votes,  and 
declared  Walter  S.  Church  and  the  twelve  other  persons 
named  and  voted  for,  on  said  ticket,  duly  elected  directors  of 
said  corporation.  It  is  also  clearly  established  and  undis- 
puted that  this  stockholders'  meeting  was  called  to  order  and 
organized  about  fifteen  minutes  before  twelve  o'clock ;  and 
that  the  said  inspectors,  chosen  at  such  meeting,  proceeded 
to  the  treasurer's  room  to  open  the  said  poll,  and  took  pos- 
eei^sjon  of  the  polling  place,  and  declared  that  they  came 
there  to  act  as  inspectors  at  about  five  or  six  minutes  before 
twelve  o'clock ;  and  that  about  twelve  o'clock,  Cplonel  North, 
who  moved  the  organization  of  such  stockholders'  meeting, 
moved  a  re-organization  of  that  meeting,  and  that  said  inspec- 
tors be  reappointed  and  proceed  with  said  election.  Upon 
the  question  whether  the  said  inspectors  actually  received 
any  votes  before  twelve  o'clock,  there  is  a  conflict  in  the  evi- 
dence. 

The  organization  of  this  stockholders'  meeting  before 
twelve  o'clock  was  obviously  a  surprise  upon  many  of  the 
stockholders  entitled  to  attend  and  take  part  in  such  meeting. 

The  notice  for  the  election  fixed  the  time  at  twelve  o'clock 
at  noon,  and  there  was  no  notice  given  or  published  of  a 
stockholders'  meeting  for  any  other  time,  or  for  any  other 
meeting  of  stockholders,  except  such  as  was  involved  in  a 
notice  of  the  election.  There  was  nothing  in  such  notice  to 
apprize  the  stockholders  that  there  was  any  occasion  for  their 
assembling  before  twelve  o'clock,  or  that  any  other  business 
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was  to  be  transacted  except  that  of  the  election.  So  far, 
therefore,  as  this  meeting  and  its  acts  are  concerned,  includ- 
ing the  appointment  of  inspectors,  I  think  there  can  be  no 
doubt  that  there  was  surprise  and  fraud  upon  many  of  the 
stockholders,  and,  as  against  such  stockholders  as  did  not  par- 
ticipate in  such  meeting,  the  same  was  irregular  and  void ; 
all  acts  done  by  portions  of  the  corporators,  which  bear  the 
appearance  of  trick,  secrecy  or  fraud,  will  be  held  invalid. 
(Wilcox  on  Corporators,  51.)  Surprise  and  fraud  iipon  part 
of  the  electors  is  ground  for  avoiding  an  election.  This 
principle  is  asserted  in  many  cases.  (11  East,  77,  Hex  v. 
Gahorian ;  Grant  on  Corporations,  204;  11  Wend.,  61  J, 
People  v.  Peck;  36  How.,  108,  Matter  of  the  Pioneer  Pape^ 
Co,)  But  it  is  claimed  that  the  re-organization  of  the  mee*:- 
ing  at  tvvelve  o'clock  cured  this  irregularity.  This  would 
doubtless  be  so  if  the  new  organization  were  a  full,  tair  and 
open  re-organization  like  a  new  meeting,  and  attended  with 
no  circumstances  of  deception  or  unfairness.  If  the  meeting 
held  before  twelve  o'clock  had  been  entirely  abandoned  in  all 
respects,  and  it  had  been  announced  that  it  was  so  abandoned, 
and  the  reasons  for  a  stockholders'  meeting  had  there  be^m 
fiiUy  stated  anew,  and  a  new  organization  then  had  as  of  an 
original  meeting,  I  should  have  no  doubt  that  such  new  meet- 
ing would  be  a  regular  and  valid  one.  But  I  think  this  rule 
will  hardly  apply  in  this  case.  The  inspectors  had  gone  to 
the  treasurer's  room  and  proclaimed  themselves  inspectors 
and  had  opened  the  polls  and  had  proceeded  to  act  as  inspec- 
tors. They  were  not  recalled.  Tliey  did  not  abandon  their 
places  or  positions  and  return  to  the  meeting  for  a  new  lease 
of  power,  or  renounce  their  claim  to  be  inspectors,  but  kept 
their  places,  assuming  to  be  inspectors,  and  claiming  the  right 
to  receive  votes,  if  they  did  not  actually  receive  any  before 
the  moment  of  twelve  o'clock  arrived. 

The  resolutions  passed  at  the  reoi^nized  meeting  were 
not  new  resolutions  prepared  at  the  moment,  but  were  reso- 
lutions previously  prepared,  and  on  their  face  assume  the 
existence  and  continuance  of  an  organized  meeting  and  the 
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previous  appointment  of  inspectors.  The  resolutions  of  the 
new  meeting  are  as  follows : 

^^JSesolvedj  That  this  meeting  proceed  with  the  annual 
election  of  directors  and  inspectors,  with  Walter  S.  Church 
as  chairman,  and  Jonathan  Herrick  as  secretary." 

And  next — 

^^Hesolvedj  That  the  annual  election  of  the  directors  and 
inspectors  proceed  with  Messrs.  Harris,  Bush  and  Oliver  as 
inspectors  in  the  place  of  Messrs.  Hand,  Lathrop  and  Haskell, 
ineligible  and  removed.'* 

It  seems  to  me  that  if  the  case  depended  upon  this  point,  I 
should  be  bound  to  hold  that  the  reorganized  meeting  was  in 
fact  and  in  legal  effect  but  a  continuance  of  the  first  meeting. 
The  first  meeting  did  not  break  up.  The  chairman  and  sec- 
retary retained  their  seats  at  the  table  with  their  friendly 
stockholders,  where  they  sat  at  the  firdt  meeting,  and  there 
was  no  abandonment  of  the  room  or  a  relinquishment  of  its 
pre-occupation  by  those  who  held  the  first  meeting,  and  no 
formal  organization  of  a  new  meeting  in  the  ordinary  way. 

(It  appeared  that  there  was  a  discrepancy  between  tlie  time 
kept  at  the  company's  ticket  office  and  in  the  treasurer's  room, 
and  the  time  of  the  watches  of  those  in  the  stockholders' 
meeting,  at  which  Mr.  Church  presided,  and  at  the  election 
held  by  Hamilton  Harris  and  his  associate  inspectors.  Tlie 
cause  seemed  to  have  been  that  the  Fisk  party  sent  a  young 
man  to  the  observatory,  to  get  the  true  time ;  he  returned 
and  reported  the  time  by  his  watch,  as  set  by  some  person 
at  the  observatory,  and  most  of  the  party  set  their  watches  by 
the  time  so  reported.  And  the  learned  justice  reviews  the 
testimony,  as  to  the  correct  time,  and  then  proceeds  as 
follows :) 

It  is  thus,  I  think,  quite  evident  that  the  reorganization 
was  moved  at  least  three  minutes  before  twelve  o'clock  by 
the  time  in  the  treasurer's  and  ticket  offices  of  the  company, 
which,  I  think,  was  more  to  be  relied  on  as  the  true  time  in 
the  city  of  Albany,  at  that  point  of  time,  than  the  time 
reported  by  Wilber,  as  the  observatory  time,  by  his  watch; 
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set  by  a  man  he  did  not  know  and  by  a  clock  he  did  not  see, 
which  might  be  done  miBtakenly,  and  posBiblj  deceitfully ; 
for  it  appears  that  it  required  a  change  of  most  of  the  watches 
of  the  party,  whose  movements  were  regulated  by  the  time 
so  reported.  If  it  were  important  or  essential  to  the  decision 
of  the  case,  I  should  be  iaclined  to  hold  that  the  time  of  the 
clock  in  the  offices  of  the  company,  which  regtdated  the  run- 
ning of  the  trains,  and  was,  as  Yan  Alstyne  testifies,  r^ulated 
daily  by  telegraphic  communication  with  the  observatory 
clock,  should  be  held  to  be  the  true  and  proper  time  to  regu- 
late the  proceedings  of  the  stockholders  at  their  corporate 
meetings,  and  should  be  considered  as  affording  the  true  test 
for  the  determination  of  the  actual  time  at  the  period  in 
question,  for  the  purpose  of  said  election. 

But  the  legality  of  this  meeting,  in  its  first  denization, 
and  its  reorganization,  and  of  the  election  held  under  its 
authority,  was  denied  and  contested  on  the  trial  and  argu- 
ment, in  connection  with  these  questions,  chiefly  upon  the 
ground  that  it  was  part  of  a  scheme  or  conspiracy,  through  the 
form  of  an  election,  for  a  minority  of  the  stockholders  of  said 
corporation  to  obtain  the  control  of  said  railroad  by  James 
Fisk,  Jr.,  Jay  Gould  and  others  acting  in  concert  with  them, 
and  in  fraud  of  the  just  rights  of  the  stockholders  holding  a 
majority  of  the  stock  of  said  company.  It  clearly  appeared 
that  from  dissatisfaction,  on  the  part  of  some  members  of  the 
board  of  directors,  with  Mr.  Ramsey,  or  other  cause,  early  in 
the  summer,  in  conjunction  with  Messrs.  Fisk  and  Gt)uld  (Mr. 
Harris  testified  he  was  retained  by  Mr.  Gould  as  counsel  in  the 
matter  in  June),  efforts  b^an  by  the  purchase  of  stock,  to 
prepare  for  a  change  in  the  directors  of  the  railroad  company 
at  the  coming  election,  to  be  held  in  September;  and  these 
efforts  continued  up  to  the  7th  of  August,  the  day  for  closing 
the  transfer  books. 

This  proceeding  was  entirely  legitimate,  proper  and  lawfuL 
It  is  the  law  of  joint  stock  corporations,  that  a  majority  of 
the  stockholders  in  interest  shall  control  in  the  election  of  its 
officers,  and  in  its  management. 
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Besides  these  efforts  in  the  purchase  of  stock,  to  get  the 
control  of  the  road  at  the  ensning  election,  proof  was  given 
at  the  trial  to  show  that  resort  was  had  to  various  judicial 
proceedings,  with  the  preconcerted  design  and  intent  to  pre- 
vent an  honest  and  fair  election,  by  excluding  votes  tliat 
could  not  be  controlled  by  the  Fisk  and  Gould  interest,  and 
to  hinder  and  prevent  a  free  and  true  expression  of  the  wislies 
of  the  other  stockholders  at  such  election,  in  respect  to  the 
future  management  and  control  of  the  said  road. 

It  appears  that  up  to  the  time  of  the  commencement  of 
this  action,  twenty-two  different  suits  had  been  commenced 
and  instituted  by  the  different  parties  interested  in  tliis  con- 
troversy. With  those  suits  and  proceedings,  I  liave  nothing 
to  do  in  this  connection,  except  as  they  preceded,  related  to, 
or  were  designed  to  affect,  influence  or  control  the  election 
held  on  the  7th  of  September. 

The  first  of  the  suits  of  this  description  was  commenced 
by  Joseph  Bush,  on  or. before  the  3d  of  August,  against 
David  Groesbeck,  Samuel  Sloan,  Samuel  G.  Thompson,  Ossian 
D.  Ashley,  C.  H.  Dabney,  J.  P.. Morgan  and  G.  H.  Morgan, 
Goodwin  and  Walter  H.  Bums.  The  complaint  alleged  that 
3,000  shares  of  the  stock  of  said  company,  had  been  illegally 
issued  by  Mr.  Eamsey  to  said  parties,  in  the  month  of 
December,  1868,  and  prayed  that  said  stock  be  declared 
unauthorized  and  void,  and  be  given  up  to  be  cauceled ;  and 
the  holders  thereof  be  restrained  by  injunction  from  parting 
with,  assigning,  or  in  any  way  incumbering  the  said  shares 
of  stock  by  them  respectively  held ;  and  that  a  receiver  of 
said  shares  be  appointed.  In  this  suit  an  ex  parte  order  was 
made  in  this  court  at  a  Special  Term,  held  in  New  York,  on 
the  14th  of  August,  appointing  William  J.  A.  Fuller  receiver 
of  said  3,000  shares  of  stock.  The  parties  above  named 
were  required  to  deliver  the  said  shares  to  the  said  receiver, 
upon  demand,  and  the  said  receiver  was  directed  to  take 
immediate  possession  thereof. 

Upon  the  fects  stated  in  the  comi)laint  in  this  action,  I  do 
not  see  why  this  injunction  was  not  properly  issued.    The 
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facts  which  existed  and  now  appear  that  said  8,000  shares 
were  issued  by  the  express  authority  of  the  board  of  direc- 
tors, upon  valid  contracts,  for  the  benefit  of  the  corporation, 
and  was  all  valid  stock  owned  by  the  corporation,  acquired 
by  forfeiture  for  the  non-payment  of  calls  made  upon  the 
subscriptions,  were  either  unknown  to,  or  were  purposely 
suppressed  by  the  plaintiflf. 

But  the  order  for  the  appointment  of  a  receiver  ex  jparU 
must  have  been  granted  incautiously,  and  upon  some  mis- 
taken oral  representation  or  statement  of  the  facts  of  the 
case,  as  it  was  in  clear  conflict  with  the  law  and  settled  prac- 
tice of  this  court.  In  VerplancJc  v.  The  Mercantile  Instu*- 
once  Company  (2  Paige,  450),  Chancellor  "Walwobth  states 
the  rule  as  follows :  "  By  the  settled  practice  of  this  court,  in 
ordinary  suits,  a  receiver  cannot  be  appointed  ex  parte  before 
the  defendant  has  had  an  opportunity  to  be  heard  in  relation 
to  his  rights,  except  in  those  cases,  where  he  is  out  of  the 
jurisdiction  of  the  court  or  cannot  be  found,  or  where,  for 
some  other  reason,  it  becomes  absolutely  necessary  for  the 
court  to  interfere,  before  there  is  time  to  give  notice  to  the 
opposite  party  to  prevent  the  destruction  or  loss  of  property.'* 
The  same  rule  is  reasserted  by  the  chancellor  in  Sa/ndford  v. 
Sinclair  (8  Paige,  374),  and  in  Gibson  v.  Martin  (idem, 
481) ;  and  is  asserted  in  numerous  cases,  among  which  are 
Field  V.  Bipley  (20  How.  P.,  26) ;  McCarthy  v.  Peak  (9 
Abbott,  166),  and  Dowling  v.  Hvdaon  (14  Beavan). 

In  the  case  of  Verplam/ah  v.  TJie  MercamtHe  Tneura/nce 
Company  {supra\  the  chancellor  also  said  that  "  in  every 
case  where  the  court  is  appealed  to,  to  deprive  the  defendant 
of  the  possession  of  his  property,  without  a  hearing  or  an 
opportunity  to  oppose  the  application,  the  particular  facts  and 
circumstances,  which  render  such  a  summary  proceeding 
proper,  should  be  set  forth  in  the  bill  or  petition  on  which 
the  application  is  founded." 

In  this  case,  no  facts  are  stated  in  the  complaint  calling 
for  the  immediate  appointment  of  a  receiver.  It  was  not 
stated  that  the  defendants  were  irresponsible,  or  that  there 
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was  any  danger  of  loss  from  the  transfer  of  the  stocky  and 
upon  the  facts  appearing  on  the  trial,  such  allegations  could 
not  have  been  truly  made ;  for  the  said  defendants  are  rich 
*  men,  and  generally  of  abundant  responsibility  to  account  for 
the  stock,  if  they  had  violated  the  injunction  and  transferred 
the  scrip ;  and  the  plaintiff  had  not  and  did  not  pretend  to 
have  any  title  to  the  said  stock  or  lien  upon  it,  and  had  sim- 
ply the  rights  of  a  stockholder  of  said  company,  if  all  the 
allegations  in  his  complaint  were  true,  to  have  judgment 
that  the  said  scrip  and  stock  be  cancelled  and  surrendered. 

But  the  facts  clearly  show  that  these  3,000  shares  of  stock 
were  all  valid  stock.  It  was  issued  by  the  company,  as  before 
stated,  by  the  authority  of  the  board  of  directors,  and  com- 
posed part  of  an  amount  of  forfeited  stock  owned  by  the  cor- 
poration. By  the  forfeiture,  the  stock  became  the  absolute 
property  of  the  corporation,  and  might  be  sold  at  its  value, 
and  a  proper  stock  certificate  given  tlierefor  without  any 
re-subscription.  {Otter  v.  Breooort  Petroleum  Company,  50 
Barb.,  247  and  255 ;  State  Bank  of  Ohio  v.  Fox,  3  Blatch- 
ford,  433 ;  City  Bank  of  ColumJyus  v.  Bruce,  17  K  Y.,  612 ; 
SmaU  V.  Herhimer  Manufacturing  Co.,  2  Comstock,  837.) 

As  this  stock  was  thus  clearly  valid  stock  in  the  hands  of 
the  defendants  enjoined  in  that  suit,  and  the  order  for  the 
appointment  of  receiver  not  warranted  by  the  facts,  the 
prompt  steps  of  the  receiver  in  getting  possession  of  this 
scrip,  as  he  did  from  Groesbeck  of  900  shares,  by  taking  with 
him  a  sheriff's  officer  when  he  made  the  demand,  and 
explaining  the  nature  of  a  writ  of  assistance,  intimating  va 
effect  that  he  or  the  officer  had  such  writ,  connected  with 
the  fact  that  he  was  at  Albany  on  the  said  7th  of  September, 
and  voted  on  said  3,000  shares  at  the  Harris  poll,  without  any 
other  title  to  the  said  stock  or  any  transfer  to  him  on  the 
books  or  of  the  scrip,  would  seem  to  warrant  the  inference 
that  this  suit  was  instituted  for  the  fiitudulent  purpose  not 
only  of  getting  possession  of  this  scrip,  and  preventing  the 
owners  of  it  from  voting  upon  it,  against  the  interest  of  the 
Fisk  party  at  the  election,  but  also  with  the  intent  actually 
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to  vote  upon  it  as  valid  stock,  in  opposition  to  the  wishes  of 
its  owners,  and  in  aid  of  the  objects  and  interests  of  Mr.  Fisk 
and  his  associates,  in  carrying  the  election  of  his  set  of 
dii-ectors. 

The  next  fraudulent  proceeding  which  seems  directed  to 
affect  the  election  are  the  suits  of  David  Wilbur,  in  one  of 
which  an  injunction  was  issued  restraining  the  defendant, 
Ran^sej,  from  acting  as  president  of  said  railroad  company, 
which  suit  was  followed  by  another  suit  on  the  next  day, 
August  6th,  in  which  Azro  Chase  was  plaintiff,  and  the  cor- 
poration and  others  defendants,  in  which  an  injunction  was 
issued,  and  James  Fisk,  Jr.,  and  Charles  Courter,  upon  an  ex 
jparte  application,  were  appointed  receivers  of  said  railroad. 
In  pursuance  of  such  appointment,  it  appears  that  the  said 
James  Fisk,  Jr.,  and  Charles  Courter,  immediately  applied  to 
the  persons  in  possession  of  the  office  of  the  said  railroad  a  m- 
pauy  in  Albany,  and  demanded  to  be  let  into  possession  of 
said  railroad  a£  such  receivers,  and  upon  being  refused  such 
possession,  attempted  to  take  such  possession  by  force  from 
persons  claiming  to  be  in  possession  of  such  office  and  rail- 
road,  under  the  authority  of  Robert  H.  Pruyn,  who  also  had 
been  i^ppointed  a  receiver  of  said  corporation  in  a  suit  insti- 
tuted in  Albany  county,  wherein  John  "W.  Van  Yalkenburgh 
was  plaintiff,  and  claimed  to  be  in  possession  of  its  property 
as  such  receiver,  under  an  order  made  by  one  of  the  justices 
of  this  court  of  the  third  judicial  district. 

The  appointment  of  Fisk  and  Courter  as  receivers  of  the 
said  railroad  and  its  property  and  franchises,  is  obnoxious  to 
the  same  objection  made  in  the  appointment  of  Fuller  as 
receiver,  in  the  suit  of  Bv^sh  v.  Groeti>eckj  and  following  the 
suits  a,bove  mentioned,  it  seems  to  me  must  have  been  applied 
for  and  procured  (as  it  was  ex  parte)  in  order  to  affect  the 
election  by  giving  Messrs.  Fisk  and  Courter  the  advantage 
of  the  immediate  possession  of  the  said  road,  and  the  control 
of  its  affairs,  its  books,  papers  and  property. 

The  next  judicial  proceeding,  which  it  is  claimed  on  the 
%rgument  was  designed  to  affect  the  election^  was  the  suit  of 
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Stanton  Cornier  against  the  corporation  and  others,  indiiding 
Hand,  Lathrop  and  Haskell,  elected  inspectors  in  the  year 
1868  for  the  year  1869.  In  this  suit  an  injunction  was  issued 
restraining  the  said  inspectors  from  acting  as  such,  at  said 
election,  on  the  ground  that  they  were  not  stockholders  of  the 
corporation. 

The  summons  in  this  suit  is  dated  New  York,  September 
2, 1869.  The  venue  in  the  action  was  laid  in  the  county  of 
Broome,  in  the  sixth  judicial  district,  and  the  injunction  was 
granted  by  a  justice  of  this  court  of  the  first  judicial  dis- 
trict, doubtless  without  knowing  or  having  his  attention 
called  to  the  fact,  that  the  place  of  trial  of  said  action  was  in 
another  district.  The  prayer  of  the  complaint  was,  among 
other  things  relating  to  other  defendants,  that  th^  said  Hand, 
Lathrop  and  Haskell  be  restrained  &om  acting  as  Inspectors  or 
from  receiving  or  counting  any  votes  at  said  election  or  at  any 
election  of  ofScers  of  said  company,  and  contained  no  other 
prayer  for  relief  as  against  the  said  Hand,  Haskell  and  Lathrop. 

The  by-laws,  which  required  the  inspectors  to  be  stock- 
holders of  the  company,  had  fallen  into  disuse,  and  had  been 
disregarded  by  the  continued  election  from  year  to  year,  by 
tfee  stockholders  of  persons  not  stockholders  for  inspectors. 
The  same  persons  had  been  chosen  for  the  three  previous 
successive  years  as  such  inspectors,  without  dissent  or  objec- 
tion, and  I  much  doubt  whether  said  by-law  was  ever  of  any 
force  or  validity,  and  whether  the  directors  could  thus  restrict 
the  choice  of  inspectors.  Clearly  their  election  was  not  void. 
The  election  of  an  unqualified  person  to  a  corporate  oflice  is 
merely  voidable  and  not  void.  (2  Kyd  on  Corporations,  9 ; 
Crawford  r.  Powellj  2  Burr,  1013  ;  Rex  v.  Bridge^  1  Maule 
and  Selwyn,  76.) 

.  It  seems  to  me  quite  clear  that  thiq  injunction  was  impro- 
vidently  granted,  and  that  the  ofScers  of  a  corporation  can- 
not be  thus  summarily  removed  from  ofSce  by  a  court  of 
equity.  But  it  was  doubtless  the  duty  of  the  said  inspectors 
to  obey  the  injunction  as  they  did.  No  allegation  or  sug- 
gestion is  made  in  the  complaint  that  the  said  Hand,  Has 
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kell  and  Lathrop,  except  that  they  were  not  stockholders, 
were  not  competent  and  proper  persons  to  act  as  inspectors. 
The  injunction  appeared  to  have  been  signed  by  the  judge 
who  granted  it  on  the  6th  of  September.  The  use  that  was 
made  of  this  injunction  is,  I  think,  the  more  serious  ground 
of  objection  to  it.  If  it  had  been  procured  and  served  a 
day  5r  two  at  least  before  the  time  fixed  for  the  election,  it 
could  have  done  no  particular  injury,  or  created  any  special 
surprise  to  affect  the  election.  It  was  in  the  possession  of 
one  of  the  attorneys  and  counsel  acting  for  Mr.  Fisk  on  the 
evening  of  the  6th  of  September.  It  was  talked  about  in 
the  meeting  held  the  same  evening  at  the  Delavan  House, 
by  Mr.  Fisk  and  his  friends,  and  one  of  the  resolutions 
drawn  up  for  adoption  at  the  stockholders'  meeting,  to  be 
held  the  next  day,  stated  that  the  inspectors  had  been 
enjoined,  and  the  whole  scheme  of  operations  of  Fisk  and 
his  party,  for  the  next  day,  and  the  necessity  for  a  stock- 
holders' meeting,  depended  upon  that  fact,  and  the  service 
of  that  injunction  at  the  proper  time,  and  pre-supposed  such 
service,  Mr.  Shearman,  the  chief  attorney  for  Mr.  Fisk  in 
tills  controversy,  and  the  one  who  apparently  chiefly  directed 
the  operations  and  movements  of  the  Fisk  party  at  the 
stockholders'  meeting  and  at  the  election  afterward,  testified 
in  respect  to  such  service,  and  his  movements  in  connection 
therewith,  as  follows : 

"  I  set  out  for  the  offices  of  the  Albany  and  Susquehanna 
railroad  in  a  carriage,  at  about  twenty  minutes  past  eleven  in 
the  morning  of  that  day.  On  my  way  there,  I  saw  two  inspec- 
tors of  election,  whose  names  I  knew  then,  but  cannot  now 
recall,  and  I  saw  a  gentleman  serve  them  with  a  paper  which 
I  had  given  to  him,  and  which  included  an  injunction  against 
their  serving  as  inspectors  on  that  day." 

And  he  further  said  that  he  then  went  immediately  to  the 
office,  and  when  he  got  into  the  directors'  rooms  it  was  about 
half  past  eleven. 

The  procuring  and  keeping  back  this  injunction  and  serv* 
ing  it  at  the  time  and  in  the  manner  stated,  was  an  obvious 
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And  designed  surprise  upon  the  great  body  of  stockholders  of  * 
the  corporation.  They  had  no  reason  to  expect  that  said 
inspectors  would  be  enjoined,  and,  therefore,  had  no  occasion 
to  assemble  promptly  to  provide  for  the  exigency  created  by 
their  removal  or  declination  to  act,  by  the  choice  of  new 
inspectors,  in  a  stockholders'  meeting.  It  cannot  be  consid- 
ered otherwise  than  a  scheme  contrived  and  devised  to  take 
an  unfair  and  improper  advantage  of  the  stockholders  not  in 
the  interest  of  Mr.  Fisk  in  respect  to  the  conduct  of  the  said 
election.  It  was  suggested  on  the  argument  that  a  primary 
reason  for  objection  to  these  inspectors  and  procuring  of  said 
injunction  was,  that  the  chairman  of  the  board  of  inspectors, 
Mr.  Hand,  was  one  of  the  counsel  for  Mr.  Eamsey.  Appa- 
rently, this  was  a  good  objection,  for  it  is  quite  important 
that  inspectors  of  such  elections  where  there  is  controversy 
and  contest,  should  be  impartial  and  disinterested  men,  for 
they  act  in  part  judicially  as  well  as  ministerially.  But  if  it 
were  a  valid  objection  to  Mr.  Hand  that  he  was  counsel  for 
Mr.  Kamsey,  I  do  not  see  why  it  was  not  equally  a  valid 
objection  to  Mr.  Harris,  who  was  a  leading  and  most  active 
counsel  for  Messrs.  Fisk  and  Gould  in  this  matter.  And  Mr. 
Bush  (another  inspector  chosen  to  act  with  Mr.  Harris)  too, 
was  deeply  interested  in  the  contest  on  the  same  side,  being 
plaintiff  in  the  suit  instituted  to  procure  the  appointment  of 
Mr.  Fuller,  receiver  of  the  3,000  shares  of  stock  held  by 
Groesbeck  and  others. 

The  next  judicial  proceeding  designed  to  operate  upon 
the  election,  as  claimed  by  counsel  on  the  trial,  was  the  com- 
mencement of  a  suit  in  the  name  of  the  railroad  company 
against  Joseph  H.  Ramsey,  Henry  Smith  and  William  L.  M. 
Phelps,  in  which  action  an  order  for  their  arrest  was  obtained 
in  the  sum  of  $25,000. 

By  whose  authority  this  suit  was  commenced  does  not  dis- 
tinctly appear.  It  was,  however,  commenced  by  the  same 
attorneys  who  had  commenced  all  the  previous  suits  for  the 
parties  acting  in  concert  with  or  in  furtherance  of  the  inter- 
ests of  Mr.  Fisk. .  The  order  for  their  arrest  was  obtained  on 
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the  6th  of  September,  and  taken  to  Albany  the  same  after- 
noon. The  complaint  was  produced  and  proved  on  the  trial, 
but  by  some  mistake  was  not  left  with  me;  but  I  understaDd 
that  the  cause  of  action  for  which  this  order  of  arrest  was 
granted  was,  that  the  defendants  were  charged  with  taking 
and  carrying  away  from  the  office  of  the  company  ceirtain 
books  of  the  corporation.  These  books  certainly  belonged  in 
the  office  of  the  company,  and  their  removal  ooold  not  be 
justified  except  upon  the  just  apprehension  on  the  part  of 
the  officers  of  the  company  that  they  were  not  safe  in  the 
office,  and  were  there  liable  to  be  seized  and  taken  away  by 
force  or  fraud,  and  without  right.  They  were,  in  fsic^ 
removed  with  the  knowledge  and  assent  of  the  president  ar^ 
treasurer  of  the  company,  and  upon  the  advice  of  their  coiu- 
sel,  on  the  evening  of  the  5th  of  August,  the  night  befti-e 
the  attempt  was  made  by  Fisk  and  Courter  to  take  posses- 
sion of  the  said  office,  by  force,  as  receivers. 

On  the  morning  of  the  6th  of  August,  it  appears  tli^t 
Robert  H.  Pruyn  was  put  in  possession  of  the  office  of  said 
railroad  as  receiver,  and  thereaftier  imtil  the  appointment  by 
the  governor  of  Robert  L.  Banks,  on  the  13th  of  the  same 
month,  as  executive  and  financial  agent,  to  take  charge 
of  tlie  road  and  operate  the  same,  as  such  receiver  had 
the  lawful  custody  of  the  books  and  papers  pf  said  cor- 
poration ;  and  it  appears  that  he  was  acting  in  concert  and 
sympathy  with  Mr.  Ramsey  and  the  said  officers  and  persons 
who  took  away  the  said  books,  and  that  Phelps,  the  treasurer 
retained  under  him,  had  access  to  the  books  and  made 
entries  in  the  same,  from  time  to  time,  under  the  direction  or 
authority  of  said  Pruyn.  The  appointment  of  Mr.  Banks  as 
executive  and  financial  agent,  upon  the  request  and  stipula- 
tion signed  by  the  parties,  and  delivered  to  the  governor,  gave 
him  the  right  to  the  possession  and  control  of  the  said  books, 
and  virtually  superseded  both  receivers.  So  that  when  this 
suit  was  commenced,  neither  of  these  receivers  were  entitled 
to  the  custody  of  the  said  books,  or  to  bring  any  suit  for  their 
conversion,  or  their  non-delivery  to  the  agents  of  the  governor. 
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The  books  were,  in  fact,  returned  to  the  office  on  the  night 
of  the  6th  of  September,  and  put  under  the  control  of  Mr. 
Banks,  so  that  when  the  suit  was  actually  commenced,  by  the 
service  of  the  summons  and  complaint,  they  were  in  the 
actual  custody  of  the  plaintiff,  if  the  agents  of  the  governor 
properly  represented  the  corporation.  Fisk  and  Courter,  had 
clearly  no  right  to  bring  the  action  as  between  them  and 
Pruyn,  who  had  been  previously  put  in  possession  of  the  offi- 
ces, under  the  order  and  authority  of  this  court.  Except  for 
the  appointment  of  Mr.  Banks,  as  agent  of  the  governor,  the 
custody  and  control  of  these  books,  with  all  the  other  prop- 
erty of  the  corporation,  had  been  assumed  by  this  court,  and 
committed  to  its  receiver,  Mr.  Pruyn,  and  the  authority  of 
Fisk  and  Courter  was  in  abeyance,  at  least,  until  the  court, 
upon  a  proper  application  to  it  in  the  third  district,  had  vaca- 
ted the  appointment  of  Pruyn,  and  directed  the  surrender  of 
his  trust,  and  the  transfer  of  the  property  of  the  coqioration 
to  Fisk  and  Courter.  Fisk  and  Courter,  therefore,  had  no 
right  to  institute  this  suit  in  the  name  of  the  Albany  and  Sus- 
quehanna Railroad  Company,  and  the  order  of  arrest  was 
unauthorized.  But  assuming  it  to  be  otherwise,  the  order 
to  hold  to  bail  in  the  sum  of  $25,000,  was  most  extraordinary 
and  exorbitant,  and  must  have  been  procured  to  be  used,  as 
it  was  used,  on  the  day  of  election,  in  aid  of  the  fraudulent 
purposes  of  Mr.  Fisk  and  his  associates.  It  was  delivered  to 
the  sheriff  of  Albany,  at  about  nine  o'clock  in  the  forenoon, 
of  the  7th  of  September,  with  instructions  to  do  his  duty ; 
and  it  seems,  that  he  deemed  it  his  duty  to  serve  such  order 
of  arrest  in  person,  and,  as  he  says,  at  about  fifteen  minutes 
before  twelve  o'clock ;  just  about  the  time  the  stockholders' 
meeting,  held  in  the  directors'  room,  was  called  to  order  by 
Colonel  North.  It  also  appears  from  the  testimony  of  Mr. 
Ramsey,  that  he  was  detained,  and  held  in  custody  about  half 
an  hour  before  he  could  get  released  by  the  execution,  and 
acceptance  of  a  satisfactory  bail  bond.  The  arrest  of  Mr. 
Ramsey  and  his  counsel,  Smith,  and  the  treasurer,  just  at  this 
juncture,  could  not  have  occurred,  under  the  circumstances, 
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without  particular  design.  The  sheriff  testified,  that  he  knew 
tliat  the  election  pending  was  to  take  plaee  at  twelve  o'clock; 
that  Mr.  Ramsey  was  prominently  interested  in  that  election ; 
tJiat  Mr.  Smith  was  prominently  interested  as  counsel  in  the 
matter ;  and  that  all  the  defendants  were  well  known  citijsraiis 
and  residents  of  Albany. 

This  order  of  arrest,  thus  procured,  and  thus  execated, 
could  have  no  other  object  or  purpose,  on  the  part  of  those 
who  instigated  and  directed  it,  than  to  hinder  and  ^nbarrass 
Mr.  Itamsej,  and  his  friends  among  the  stockholders,  and  pre- 
vent them  from  participating  in  the  stockholders'  meeting, 
and  possibly  in  the  election.  Some  difficulty  was  found,  as  it 
appears,  in  getting  bail,  and  if  it  had  not  chanced  that  able 
and  responsible  bail  had  been  soon  obtained  fix>m  peraons  in 
attendance  upon  the  election,  the  defendants  probably  would 
have  been  unable  to  take  any  part  in  the  election. 

I  come  to  the  remaining  branch  of  the  evidence,  tending  to 
establish  the  fraudulent  combination  and  conspiracy,  imputed 
to  Mr.  Fisk  and  his  associates,  in  respect  to  the  etockholdeiB' 
meeting  held  in  the  directors'  room ;  I  mean  the  pre-ooeupa- 
tion  of  said  room  before  the  time  fixed  for  the  election,  and 
by  persons  not  stockholders  of  said  company. 

Mr.  Ilerrick,  the  vice-president  of  the  company,  testified 
that  the  superficial  area  of  the  room  called  the  directors 
room,  deducting  for  table  and  desk,  is  809  square  feet,  and 
that  estimating  three  square  feet  for  a  man,  the  said  room 
would  hold  103  men.  This  estimate  does  not  exclude  chairs, 
and  it  appears  that  numbers  were  seated  in  chairs.  It  clearly 
appears,  that  this  room  began  to  be  filled  preparatory  to  this 
meeting,  at  about  half  past  eleven  o'clock. 

Mr.  Harris  testified,  that  he  went  to  the  office  of  the  rail- 
road company  at  about  half  past  eleven,  accompanied  by  Mr. 
James  Fisk,  Jr.,  Judge  Parker,  and  Mr.  Field;  that  they 
arrived  there  soon  after  half  past  eleven,  and  went  immedi- 
ately to  the  directors'  room,  which  they  found  abont  half  full 
of  men ;  that  he  recognized  many  persons  in  the  room  at  the 
time  they  entered,  and  then  came  others  he  did  not  know 
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Mr.  Church  testified,  that  he  arrived  at  the  room  about 
twentj-oue  minutes  before  twelve  o'clock;  that  he  went 
directly  to  the  directors'  room,  and  found  it  partially  filled 
with  people,  among  them,  some  of  our  lawyers  and  inhabi- 
tants, and  other  parties  residing  on  the  line  of  the  railroad, 
and  parties  connected  with  the  road,  and  named  twenty-eight 
persons  then  present  whom  he  then  recognized.  It  also 
appeared  from  the  testimony  of  this  witness,  that  a  meeting 
was  held  at  the  Delavan  House  the  evening  previous  (the  6th 
of  September),  composed  of  Mr.  Fisk,  Mr.  Field,  Mr.  Harris, 
Mr.  Herrick,  Leonard,  Sherman,  and  two  or  three  other  old 
directors,  of  the  Susquehanna  road;  that  the  subject  of  a 
stockholders'  meeting,  to  be  held  the  next  day,  was  discussed, 
and  who  should  be  inspectors  and  officers  of  said  meeting, 
.  was  talked  about,  and  it  was  understood,  they  should  meet  at 
the  directors'  Toom  the  next  day  at  half  past  eleven. 

It  clearly  appears,  that  after  the  arrival  of  Mr.  Fisk  and 
his  counsel  and  friends  among  the  stockholders,  the  room 
rapidly  filled,  and  that  when  the  meeting  was  called  to  order 
by  Colonel  North,  at  about  fifteen  minutes  before  twelve,  it 
was  quite  full,  and  by  twelve  o'clock  it  was  densely  packed. 
And  I  think  it  is  clearly  established,  that  of  the  ;per6ons  so 
filling  and  occupying  said  room,  from  fifty  to  sixty,  at  least, 
were  imported,  came,  or  were  brought  there  upon  the 
employment  of  James  Fisk,  Jr.,  or  his  agents,  from  the  city 
of  New  York,  who  were  not  stockholders  in ,  said  company ; 
many  of  whom  were  of  a  rough,  low  class  of  men,  such  as 
in  common  parlance  would  doubtless  be  classed  among  the 
roughs  and  fighting  men  of  that  city.  These  men  came 
together  in  a  railroad  car,  and  arrived  in  Albany  early  on  the 
morning  of  the  7th,  and  were  fed,  and  controlled,  and  taken 
to  the  said  room  under  the  lead  of  men  confessedly  acting 
in  the  employ  of  Mr.  Fisk,  and  many  of  tliem  furnished 
with  proxies,  that  they  might  vote,  as  the  counsel  for  Mr. 
Fisk  avowed  on  the  trial,  at  all  viva  voce  votes  that  might  be 
taken  in  the  meeting. 

The  testimony  of  Mr.  Hendrick  seems  to  me,  to  give  a 
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fair  representation  of  the  actual  condition  of  things  in  this 
room  at,  and  before  the  time  of  the  meeting  there  held.  He 
testified,  that  he  arrived  at  the  Baid  office  at  about  half  past 
eleven  o'clock;  that  he  went  first  to  the  directors'  room; 
that  it  was  then  full,  in  the  eastern  part  ovei^owing.  I  had, 
he  said,  great  difficulty  in  getting  to  the  front.  He  was 
asked,  by  what  dass  of  persons!  and  answered:  ''^Thej 
were  strangers  to  me,  and  the  hardest  set  of  men  I  ever  saw 
in  my  life.  I  should  think  seven-eighths  of  them  were  of 
that  character.  The  room  was  veiy  fnlL  I  think  any  sen- 
sible number  of  men  could  not  be  crowded  into  the  room  in 
addition  to  the  number  there."  Of  these  men,  it  appears  * 
forty-four,  or  forty-five  were  led  in  the  restaurant  kept  at  the 
Union  depot,  in  the  northern  part  of  the  city,  immediately 
on  their  arrival  at  Albany  from  New  York,  and  their  break* 
fasts  paid  for  by  some  of  the  agents  of  Mr.  Fisk.  These  men 
were  then  taken  to  another  restaurant  near  by,  kept  by 
Joseph  Clinton,  to  be  furnished  with  proxies.  He  describes 
them  as  follows :  "  They  were  common  laboring  men ;  some 
of  them  dressed  roughly,  and  some  better.  There  were 
men  in  shirt  sleeves,  some  with  blue  shirts  and  overalls. 
Some  had  their  coats  under  their  arms,  and  some  had  no 
coats." 

Orange  Stevens,  a  witness,  called  in  behalf  of  the  Fisk 
side  of  the  controversy,  testified  that  he  was  a  passenger  con- 
ductor on  the  Erie  railroad ;  that  he  came  up  from  New 
Yor^  on  the  same  train  with  these  men ;  that  he  gave  about 
twenty  of  them  proxies,  in  a  restaurant,  near  the  depot  of 
the  Susquehanna  railroad.  Another  witness.  Pollard,  came 
from  New  York  with  these  men,  and  gave  fM>me  of  them 
proxies  in  the  office  of  the  railroad,  and  some  in  the  restau- 
rant ;  saw  them  march  into  the  room  under  the  charge  of 
four  different  persons,  each  having  charge  of  a  set  or  file  of 
five  or  six  of  the  men,  and  said  the  room  was  half  full  when 
they  went  in.  The  whole  evidence  upon  this  point,  I  think, 
fully  establishes  that  this  room  at,  and  about  twelve  o'clock, 
was  so  fully  packed  with  this  description  of  men,  with  con- 
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ductors  on  the  Erie  road,  and  otlior  agents  and  retainers, 
employes  of  Mr.  Fisk,  or  persons  under  his  control,  and 
acting  in  his  interest,  together  with  other  persons  comprising 
stockholders,  friendly  to  Mr.  Fisk,  and  others  acting  in  con- 
cert with  him,  as  utterly  to  exclude  a  large  portion  of  the 
stockholders  attending,  and  entitled  to  take  part  in  a  stock- 
holder's meeting,  at  that  hour,  from  access  to  said  room,  and 
preclude  them  from  an  open,  free  'and^air,  and  safe  partici- 
pation in  ,the  proceedings  of  such  a  meeting.  The  importa- 
tion, and  crowding  into  a  small  room  of  such  a  class  of  men 
as  I  have  described,  and  furnishing  them  with  proxies,  that 
they  might  participate  in  the  proceedings  of  such  meeting, 
and  in  the  election  afterward,  was  a  gross  perversion  and 
abuse  of  the  right  to  vote  by  proxy,  and  a  clear  infringement 
of  the  rights  of  the  bona  fide  stockholders  of  the  company, 
tending,  if  such  proceedings  are  countenanced,  and  allowed 
by  the  courts,  to  convert  corporation  meetings  into  places  of 
disorder,  lawlessness,  and  riot ;  and  it  is  doubtless  due,  con- 
sidering the  temper  of  the  parties,  to  the  vigilance  of  the 
Albany  police,  that  this  meeting  did  not  en<i  with  violence 
and  bloodshed. 

Upon  the  whole  evidence  upon  this  branch  of  the  case,  I 
think  I  am  bound  to  find,  as  matter  of  fact,  that  there  w*as  a 
preconceived  scheme,  combination,  or  conspiracy,  to  carry 
the  election  of  directors,  appointed  to  be  held  at  the  time 
and  place  aforesaid,  by  the  ^se  and  abuse  of  legal  process, 
and  proceedings,  and  by  efforts  and  contrivances  to  prevent 
a  fair  election  of  inspectors  at  a  stockholders'  meeting,  made 
necessary  by  the  injunction  against  the  inspectors  elected  in 
1868,  procured,  used,  and  served  as  above  stated,  with  the 
concurring  pre-occupation  of  the  room  where  such  meeting 
was  to  be  held,  with  such  number  of  persons  as  utterly  pre- 
cluded a  free  and  fair  meeting  for  such  purpose. 

And  I  am  accordingly  bound  to  find,  as  matter  of  fact,  and 
of  law,  that  the  election  held  by  Hamilton  Harris,  Joseph 
Bush,  and  James  Oliver,  acting  as  inspectors,  was  therefore 
irregular,  fraudulent  and  void* 
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There  is  still  another  subject  for  consideration  in  respect 
to  this  election.  It  was  held  in  distinct  violation  and  disre- 
gard of  two  injunctions,  issued  out  of  this  court,  and  duly 
served  upon  the  said  inspectws.  One  injunction  was  issued 
in  the  suit  of  David  Groesbeck,  and  others  against  Jay 
Gould,  James  Fisk,  Jr.,  and  others. 

This  injunction  required  the  defendants,  Hand,  Lathrop, 
and  Haskell,  inspectors  of  elections,  thdr  successors,  substi- 
tutes, and  all  and  every  other  person,  who  might  in  any  way 
be  appointed  or  selected  to  serve  as  inspectors  of  elections, 
or  to  hold  any  election  for  directors  of  the  Albany  and  Sus- 
quehanna Railroad  Company,  absolutely  to  desist  and  refrain 
until  the  ftirther  order  of  the  court,  at  any  election  on  the 
7th  day  of  September,  1869,  or  any  subsequent  day,  when- 
ever the  plaintiff,  and  the  other  owners  of  3,000  shares  of 
said  company  should  be  enjoined,  or^  they  be  forbidden  to 
vote  upon  the  same  by  any  injunction,  or  order,  or  judgment 
or  process,  of  any  court ;  and  they  were  also  forbidden  to 
receive  any  vote,  or  votes  on  the  part  of  the  defendants.  Jay 
Gould,  James  Fisk,  Jr.,  Charles  Courter,  Jacob  Leonard, 
Samuel  North,  Azro  Chase,  David  "Wilbur,  Alonzo  Evarts, 
Jonathan  Herrick,  Joseph  Bush,  Hamilton  Harris,  and  James 
Oliver,  in  person  or  by  proxy,  or  as  the  proxy  or  substitute 
in  anywise  of  any  other  person,  unless  the  plaintiff  and  the 
other  holders  of  said  3,000  shares  of  stock,  and  of  every 
portion  thereof,  should  first  have  an  opportunity  to  vote  upon 
all  of  the  said  shares,  by  them  held  respectively.  •  This 
injunction  was  served  upon  Mr.  HaiTis,  and  His  associate 
inspectors,  before  they  had  received  any. vote,  and  was  imme- 
diately disregarded,  and  disobeyed  in  letter  and  intent,  by 
them,  by  receiving  the  vote  of  W.  J.  A.  Fuller,  who  voted 
as  receiver  of  the  very  stock  upon  which  the  plaintiffs  in 
said  action  were  restrained  from  voting.  The  other  injuno- 
tion  was  granted  in  a  suit,  in  which  Minard  Harder  was 
plaintiff,  wherein,  and  whereby,  the  said  inspectors  were 
commanded  to  desist,  and  refrain  from  holding  any  election 
of  directors,  or  frK)m  receiving  and  counting,  and  canvassing 
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any  votes  thereof.  This  injunction,  as  well  as  the  one 
directed  to  B[and,  Haskell,  and  Lathrop,  and  the  one  forbid- 
ding Joseph  H.  Kamsey  from  acting  as  president  of  said  rail- 
road company,  I  think,  were  entirely  void.  I  do  not  think 
a  court  of  equity  has  any  power  to  restrain  a  public  officer, 
or  an  officer  duly  elected,  or  appointed,  by  a  corporation, 
from  performing  the  general,  ordinary,  and  proper  duties  of 
such  office.  It  may  restrain  him  from  doing  some  particu- 
lar wrong  or  injury  affecting  private  rights ;  and  it  may  sus- 
pend, or  remove  a  director,  or  trustee,  of  a  private  corporation 
upon  due  cause  being  shown,  and  due  notice  given,  for  any 
gross  violation  of  dilty  or  corruption  in  office,  but  it  cannot 
remove  him  by  injunction,  without  notice  or  without  a  hear^ 
ing.  But  the  first  mentioned  injunction  issued  or  granted 
in  the  suit  of  David  Groesbeck,  and  others,  has  been  sanc- 
tioned in  form  and  substance  by  the  District  Court  of  the 
United  States,  in  the  case  of  Brown  v.  The  Pacijio  Mail 
Steamship  Ccmpaivy  (5  Blatchford,  525),  and,  I  should  think, 
was  modeled  after  the  injunction  issued  in  that  case.  It  was, 
I  think,  a  valid  injunction,  and  as  such  it  was  the  duty  of 
the  inspectors  to  whom  it  was  addi*essed  to  obey  it.  Tlie 
writ  of  injunction  is  doubtless  liable  to  abuse,  and  is  unques- 
tionably, often  granted  incautiously ;  but  while  a  court  with 
equity  powers  exists  in  this  State,  the  process  of  injunction  is 
an  invaluable,  an  indispensable  instrument  in  its  hands  to 
enable  it  to  discharge  its  proper  duties,  and  to  prevent 
wrongs  and  injustice,  and  it  must  be  maintained  in  its  integ- 
rity, and  obedience  to  it  requiried  and  enforced. 

In  Ihs  People  v.  Sturtevant  (5  Selden,  263),  Judge  Johxson, 
in  giving  the  opinion  of  the  Court  of  Appeals,  said  that  "  the 
principle  is  of  tmiversal  force,  that  the  order  or  judgment  of 
a  court  having  jurisdiction,  is  to  be  obeyed,  no  matter  how 
clearly  it  may  be  erroneous.  It  is  only  when  it  acts  without 
authority,  that  its  orders  are  regarded  as  nullities ;  they  are 
then  not  voidable  but  simply  void." 

This  election  would  doubtless  have  been  set  aside  on  a 
summary  application  to  this  court,  pursuant  to  §  5  of  title  i. 
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of  chapter  8,  of  the  Revised  Statutes,  part  first,  on  the  ground 
that  it  was  held  in  distinct  violation  of  this  injunction ;  and 
I  think  in  this  proceeding,  where  the  regularity  of  the  election 
is  in  question,  the  &ct  that  said  election  was  held  in  violation 
of  an  injunction,  must  be  considered. 

As  upon  the  grounds  above  stated,  I  have  come  to  the  con- 
clusion, that  the  election  of  the  Courter  and  Church  set  of 
directors  was  and  is  not  legal  and  valid,  it  follows  that  the 
priority  of  right,  depending  upon  the  prior  organization 
.  of  the  stockholders'  meeting,  over  which  Walter  S.  Church 
presided,  is  removed,  and  such  meeting  is  to  be  regarded  in 
law,  as  if  it  never  had  been  held ;  the  consequence  of  which, 
upon  the  views  above  .stated,  is  that  the  stockholders'  meet- 
ing, over  which  James  Hendrick  presided,  was  the  only 
regular,  legal  and  valid  stockholders'  meeting,  held  on  the 
said  7th  of  September;  and  that  the  inspectors  elected  at 
that  meeting  were  lawful  inspectors,  and  the  election  held 
by  them  for  directors  of  said  corporation,  a  legal  and  valid 
election. 

The  argument  that  Harris,  Bush  and  Oliver  were  officers 
cU  factOy  and  the  election  held  by  them  is  valid  upon  that 
ground,  is  untenable.  There  can  be  no  such  officer  as  an 
officer  de  factOj  as  against  the  people,  in  an  action  at  the  suit 
of  the  people  to  try  the  title  to  the  office.  The  doctrine  in 
respect  to  officers  de  factOy  only  applies  to,  and  in  favor  of 
tliird  persons,  and  to  protect  innocent  parties  who  have 
trusted  to  the  apparent  title  of  an  officer.  {Ex  parte  Wil- 
oocks,  7  Cowen,  402 ;  Boardman  v.  HaJtUday^  10  Paige,  223 ; 
People  V.  Alhertsony  8  How.,  863 ;  Weeks  v.  EUis^  2  Barb., 
325.) 

These  views  would  seem  to  make  it  unnecessary  for  me  to 
go  further  in  the  examination  of  the  great  mass  of  evidence, 
given  and  received  in  the  cause.  Much  of  it  was  given  and 
received,  upon  the  assumption  that  I  might  find  it  necessary 
to  order  a  new  election,  and  in  that  event  I  must  determine, 
who  would  be  entitled  to  vote  at  such  election. 

But  as  the  court,  in  this  class  of  questions,  will  seek  to 
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BubBerye,  as  far  as  compatible  with  the  law  of  the  case,  the 
interests  of  the  corporation  and,  for  that  purpose,  will  look 
to  see  how  the  interests  of  the  majority  of  the  stock  are 
to  be  affected  by  its  decision,  1  will  proceed  to  state  my  views 
in  regard  to  a  few  of  the  questions  litigated  and  discussed  in 
respect  to  this  question. 

It  appears  that  at  the  Harris  poll,  there  were  cast  13,400 
votes,  and  at  the  Snow  poll,  10,742.  Transfer  the  2,500  shares 
improperly  voted  upon  by  Fuller  from  the  Harris  to  the  Snow 
poll,  and  it  would  give  the  majority  to  the  latter  poll.  From 
the  Harris  vote,  1,100  should  also  be  deducted,  because  the 
vote  was  given  by  commissioners,  who  had  previously  been 
removed  from  office,  and  their  places  filled  by  new  officers. 
The  certiorari  brought  to  review  the  proceedings,  did  not 
restore  the  old  officers,  and  they  had  no  right  to  cast  the  vote 
of  the  town.  Three  hundred  shares  should  also  be  deducted 
for  the  town  of  Duanesburgh,  on  the  ground  that  this  court 
at  General  Term  had  adjudged  that  said  town  did  not  own 
any  stock  in  said  railroad  coiporation,  and  was  not  a  stock- 
holder. Without  going  further  into  detail  on  this  ques- 
tion, I  will  simply  state  that  the  subscription  for  the  9,500 
shares  by  Hendrick,  Hunt  and  others,  I  think,  made  them 
lawful  stockholders  upon  such  stock  of  the  said  corporation. 
They  paid  the  ten  per  cent  upon  it,  and  cannot  avoid  the 
payment  of  the  balance  due  upon  such  subscription,  l^ie 
company  has  had  the  ten  per  cent,  and  the  subscription  was 
made  in  the  regular  subscription  book  in  the  hands  of  the 
officers  of  the  company,  and  created  an  absolute  legal  obli- 
gation, to  take  the  stock  and  pay  for  the  same.  {Black  River 
a/nd  Utica  H.  R.  Co.  v.  ClarJce,  25  N.  T.,  208 ;  Qgdeneburgh 
R.  R.  Co.  V.  WoUey,  1  Keyes,  120.) 

The  votes  upon  this  stock  would  have  given  a  great  pre* 

ponderance  to  the  Bamsey  set  of  directors  on  a  single  poll. 

It  seems  to  me  quite  clear  then,  that  if  there  had  been  a  single 

poll,  and  the  stockholders  had  voted,  and  their  votes  been 

received  according  to  the  stock  ledger  and  transfer  books,  as 

they  stood  on  the  7th  of  August,  including  all  such  entries 
Lansing  —  Vol,  L        44 
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and  tranfifers  of  stock  as  the  treasurer  did  make  or  was  bcund 
to  make,  aud  which  he  would  have  been  directed  by  mandamus 
to  makC)  if  he  had  refused,  the  ticket  headed  by  J.  Pierpont 
Morgan,  would  have  been  elected  by  a  larg;e  majority  of  the 
votes  of  legal  and  valid  stock. 

And  if,  on  the  contrary,  the  result  had  be^i  otherwiae,  and 
such  result  had  been  brought  about  by  the  reception  of  the  votes 
given  by  Fuller,  and  the  rejection  of  the  votes  of  the  true  owners 
of  that  stock,  and  the  reception  and  rejection  of  other  stock  ille* 
gaily,  induding  the  9,600  shares  subscribed  for  by  Hendrick, 
Hunt  and  others,  this  court  would  have  been  bound,  upon 
summary  application,  to  set  aside  such  elections.  {Downing 
V.  PottSj  8  Zabriskie,  66 ;  Hx  parte  Murphy  and  others,  7 
Co  wen,  153;  19  Wend.,  635,  m  the  maUer  of  Ghena/ngo 
Mutual  Inewra/rice  Co.) 

The  defendant,  Jonathan  B.  Herrick,  was  not  lawfully 
removed  from  his  office  of  director  by  the  common  council 
of  Albany.  At  the  meeting  of  said  common  council,  it  appears 
that  but  one  member  of  the  board  voted  for  his  removal,  and 
one  member  voted  in  the  negative,  and  the  presiding  officer 
declared  the  resolution  carried.  This  was  clearly  an  error, 
and  said  Jonathan  K.  Herrick  remains,  and  is  a  lawful 
director  of  said  railroad  company,  for  the  city  of  Albany. 

Judgment  must,  therefore,  be  given  accordilig  to  these 
views,  adjudging  that  the  Fisk  set  of  directors  were  not  duly 
elected,  and  that  the  Eamsey  set  were  duly  elected,  and  are 
the  legal  and  lawful  directors  of  said  corporation ;  and  further 
adjudging  that  the  people  recover  costs  in  the  action  against 
the  corporiation,  the  Albany  and  Susquehanna  Railroad  Com« 
pany ;  and  that  the  complaint  be  dismissed  as  against  the 
defendants,  Jonathan  R.  Herrick  and  Walter  H.  Bums,  without 
costs,  and  that  all  proceedings  in  the  suits  mentioned  in  the 
pleadings,  be  perpetually  enjoined  and  restrained,  and  that 
the  same  be  discontinued  by  the  plaintiffs  on  both  sides,  with* 
out  costs,  and  the  receiverships  of  Pruyn,  Courter  and  Fisk 
be  vacated  and  set  aside. 

The  judgment  will  further  du*ect  that  the  thirteen  defend* 
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ants,  who  aie  hereby  declared  to  have  beendolj  elected 
directors  of  said  corporation,  headed  by  J.  Pierpont  Morgan, 
and  also  the  defendants,  David  Groesbeck,  Daniel  T.  Cham* 
berlain,  John  W.  Vincent,  Daniel  Morrell,  Dewitt  C.  Falls, 
James  M.  Boyd,  Samuel  Sloan,  Samuel  C.  Thompson,  Mai-tin 
Green,  recover  their  costs  of  this  action  against  the  said 
thirteen  defendants,  headed  by  Charles  Courter  and  Walter 
S.  Church,  whose  claim  to  have  been  duly  elected  directors 
of  said  corporation,  is  hereby  disallowed.  It  will  be  referred 
to  the  Hon.  Samuel  L.  Seldek,  of  Bochester,  to  pass  upon, the 
accounts  of  the  receiver,  and  upon  a  hearing  of  the  parties 
at  Albany,  to  ascertain  and  report  to  the  court  what  would  be 
a  proper  extra  allowance  in  the  action,  and  to  which  of  the 
defendants  it  should  be  paid,  and  to  settle  such  other  matters 
of  detail  as  may  be  necessary  to  carry  the  judgment  into  effect. 

And  it  will  be  further  ordered,  that  the  said  directors,  so 
held  to  be  duly  elected,  be  let  into  immediate  possession  of 
said  railroad,  and  that  the  receiver  trans&r  to  them  all  the 
property  and  assets  in  his  hands,  belonging  to  said  corporation, 
retaining  from  the  moneys  in  his  hands,  all  proper  allowances 
for  fees,  expenses,  and  other  charges  to  be  adjusted  by  said 
referee. 

In  oondasion,  I  regret  that  other  duties  forbid  the  devotion 
of  greater  time  and  reflection  to  the  examination  and  decision 
of  this  most  important  cause.  It  came,  an  exotic  to  this  dis- 
trict, where  the  judges  are  full  of  labor,  and  where  the  people 
have  no  interest  in  the  controversy^  except  such  interest  as 
all  good  citizens  feel  in  the  welfare  of  the  (State,  and  in  the 
maintenance  of  law,  order  and  good  government.  It  is  impos- 
sible that  any  judge  could  ent^r  upon  the  trial  of  a  cause  of 
such  magnitude,  without  a  deep  sense  of  oppression,  from  the 
weight  of  the  great  responsibility  involved  in  its  decision. 
Including  the  time  consumed  in  its  trial,  and  required  for  the 
examination  of  the  case,  it  has  occupied  a  month  of  my  time, 
»ud  diverted  me  from  my  particular  local  duties.  My  duty  is 
now  dificiuirged,.and  a  soase  of.  relief  arises  from  the  fiEu^  that 
my  decision  is  not  necessarily  conclusive  upon  the  parties, 
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and,  if  I  have  erred  in  judgment  or  opinioni  the  error  is  not 
irreyersible. 


William  Db  Fobbst  Maniob  and  Bbnjamin  C.  Wbtmobb,  in 
their  respective  individual  capacity,  and  as  executors  of  the 
last  will  and  testament  of  De  Forest  Manicb,  deceased, 
Respondents,  v.  Cathabine  Mabia  Maniob  et  aL 

Same  v.  Db  Fobbst  Grant  et  al.,  and  two  other  cases. 
(Gbnebal  Tbbm,  Fibst  Distbict,  November,  1869.) 

The  residuary  clause  of  a  will  gave  the  rest,  &c,  of  the  estate,  real  and 
personal,  to  executors  in  trust,  to  collect  the  income  and  apply  the  same, 
during  the  life  of  the  testator's  widow,  to  certain  specified  purposes; 
and  upon  her  death,  all  said  estate,  except  a  house,  of  which  it  directed 
a  sale,  was  to  be  appraised  by  three  persons ;  one  to  be  chosen  by  the 
executors,  one  by  the  surrogate  of  the  county  of  New  York,  and  a  third 
by  the  persons  so  selected ;  and  the  aggregate  amount  of  such  appraisal, 
together  with  the  proceeds  of  the  sale  of  such  real  estate,  and  all  other 
assets  then  belonging  to  the  testator's  estate,  was  to  be  divided  into  twelve 
equal  parts,  which  were  to  be  distributed  as  ftirther  provided. 

Tlie  said  clause  also  provided  for  the  conveyance  and  transfer  of 
three  of  the  twelfth  parts  to  the  testator's  son,  to  whom  said  parts  were 
given;  or  in  case  of  said  son's  death,  to  his  then  living  lawful  issue;  with 
the  like  provision  for  another  son;  and,  also,  in  case  of  the  death 
of  either  of  said  sons,  prior  to  such  division,  leaving  no  lawfhl 
issue  living  at  the  time  of  such  division,  then  the  surviving  son,  or  in  case 
of  his  death,  his  lawfUl  issue,  to  take  the  share  of  the  deceased  son. 

The  said  clause  also  provided  that,  as  to  two  of  the  remaining  twelfth  parts 
of  said  residuaiy  estate,  the  executors  were  to  retain  and  hold  the  same  (and 
said  parts  were  given  and  devised  to  them  accordingly  and  were  to  include 
certain  specified  real  estate  at  the  appraised  value ;  the  residue,  to  be 
made  up  of  personal  estate  at  the  appraised  value),  in  trust  to  pay  over  the 
net  income  to  the  use  of  the  testator's  daughter  during  life ;  and  after  her 
death,  or  after  the  time  of  said  distribution,  in  case  she  should  have  pre- 
viously died,  to  divide  the  said  two  twelfth  parts  into  as  many  shares  as  there 
might  be  children  of  said  daughter  living  at  her  decease,  and  to  retain 
one  of  said  shares  for  each  of  said  children,  and  accumulate  the  net 
income  during  the  minority  of  such  children  respectively,  and  to  pay  the 
same  to  them  at  their  minorities,  with  the  accumulations,  no  ftuthet 
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provision  being  made  respecting  the  vesting  of  said  shares,  in  the  event  of 
the  death  of  the  testator's  daughter  before  the  division ,  with  like  pro- 
vision for  two  other  daughters  respectively. 

HBld,  That  the  clause  intending  to  vest  the  corpus  of  the  residuary  estate  in  the 
executors,  as  trustees,  to  hold  and  carry  from  and  after  the  death  of  the 
widow,  to  the  time  of  the  distribution,  was  pro  tanto  void,  as  suspending 
the  absolute  ownership  and  power  of  alienation  thereof  beyond  the  period 
permitted  by  the  Revised  Statutes. 

That  the  gifts,  to  the  testator's  sons  and  to  his  son^s  issue,  were  both  contingent, 
neither  of  them  being  intended  to  yest  before  the  actual  division  of  the 
residuary  estate,  and  that  they  were  Toid  in  their  creation. 

That  the  ulterior  executory  gifts  of  the  other  half  of  the  residuaiy  estate, 
were  also  contingent  and  Toid  in  their  creation.       ^ 

That  the  directions  for  appraisal,  division,  conveyance,  &c.,  could  not  be, 
considered  powers  in  trust  for  partition ;  but  that  the  plain  intent  of  the 
whole  residuary  clause  was,  that  the  executors  should,  on  the  testator'b 
death,  take,  hold  and  carry  the  corpus  of  the  residuary  estate,  imtil  the 
directed  division  of  it  and  its  directed  or  implied  accumulations,  after 
the  death  of  the  widow  and  after  the  directed  appraisal  should  actually 
take  place. 

The  said  clause  also  first  provided  for  the  disposition,  by  the  executors,  of 
the  net  income  of  the  said  residuary  estate  given  to  them  in  trust,  after 
payment  of  annuities  to  the  testator's  widow  and  mother,  in  the  payment 
of  an  annuity  to  each  of  the  testator's  children,  during  the  life  of  said 
widow,  and  the  application  of  the  surplus  to  the  pro  rata  payment  of 
certain  legacies  bequeathed  in  previous  clauses  of  the  will ;  and  if  after 
such  payments  there  should  be  a  further  surplus,  the  same  was  to  be 
divided  into  two  XMurts ;  one  of  which  parts  was  to  be  invested,  and  to 
accumulate  during  the  life  of  the  widow ;  and  the  other  to  be  subdivided 
into  eighteen  parts,  of  which  six  were  to  go  to  the  widow ;  three  to  each 
of  the  testator*s  sons,  and  two  to  each  of  his  daughters. — Heldy  that  in 
addition  to  an  unlawful  accumulation  of  the  one-half  of  such  surplus  duriug 
the  life  of  the  widow,  the  directions  for  payment  of  annuities  to  the 
testator's  children  during  the  widow's  Ufe,  and  for  the  payment  to  said 
children  of  the  eighteenth  parts  of  the  surplus  income  (required  also  to 
be  made  during  the  life  of  the  widow),  no  provision  being  made  for 
disposition  of  the  said  children's  annuities,  and  the  said  eighteenth  parts, 
on  the  decease  of  said  children,  with  or  without  issue,  before  death  of 
the  widow,  until  after  the  widow's  death,  were  made  in  view  of  the  whole 
clause,  with  the  intention  by  the  testator,  that  on  the  happening  of  the  latter 
event  (the  decease  of  his  children,  with  or  without  issue,  before  his  widow), 
the  said  eighteenth  XMurts  of  the  surplus  income  appropriated  to,  and  the 
said  annuities  of,  said  children,  should  &11  under  the  provisions  of  the  resi- 
duary clause,  and  accumulate  until  the  distribution  therein  provided  for. 

That  if  the  trust  were  valid,  as  vesting  in  the  trustees  the  residuary 
estate  till  the  death  of  the  widow,  as  the  testator's  children  might 
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die  before  the  widow,  the  testator's  mother  being  dead,  the  trus* 
might  become  a  trust  for  reoeiving  annually  the  income  of  the  reMmrj 
estate,  for  the  purpose  of  paying  thereout  the  provisions  for  the  widow, 
and  for  paying  the  remainder  of  the  income  to  whoever  might  be  entitlefl, 
on  the  theory  that  the  testator  had  not  mad&  any  valid  testamentaiy  dis- 
position of  it;  as  it  could  not  be  lawfully  accumulated  under  the  express 
and  implied  trusts  for  accumulation,  and  there  was  no  person  entitled, 
imder  the  will,  to  any  eventual  estate  in  the  subject  of  the  trust 
to  whom  it  could  go  under  1  K  8.,  720,  g  40. 

That  the  provision  did  not  wanaiU  t^e  view  that  the  testator  intended,  on 
the  death  of  either  daughter  without  issue,  before  the  division,  that  his 
heirs  at  law  should  take  any  vested  estate  in  said  two  twelfths. 

An  express,  active  trust  of  real  estate  may  be  invalid  and  void  by  the  Revised 
Statutes,  though  it  may  not,  if  vaUd,  unlawfully  suspend  the  absolute 
power  of  alienation  of  the  subject  of  it 

And  it  seems,  in  case  it  had  been  provided,  that  on  the  decease,  of  dther  of 
the  testator's  children  leaving  issue,  before  his  widow,  tiie  trustees 
should  apply,  &c.,  or  i>ay  over  to  said  issue  thereafter,  during  the  life  of 
the  widow,  the  like  annuity  and  part  of  one^ialf  of  the  surplus  income, 
the  child  so  dying  had  received,  or  was  to  receive ;  the  trust  could  not 
have  been  held  valid. 

It  seems  also,  the  trust  to  receive,  &c.,  and  pay  over  to  the  testator's  child- 
ren during  the  life  of  his  widow  was  invalid. 

And  assuming  the  purpose  of  the  trust  as  to  the  widow  to  have  been  lawfol 
and  authorized ;  and  whether  the  purpose  of  the  trust  for  the  testator's 
children  were  lawfUl  or  not;  in  view  of  the  contingendes,  and  difficulties, 
to  which  the  feature  of  the  trust  scheme  last  mentioned  exposed  it,  and  its 
connection  with  the  express  and  implied  purposes  of  unlawful  accumula- 
tions, the  impossibility  of  saying  that  the  trustees  as  such  under  the  trust, 
as  a  trust  vesting  in  them  the  whole  residuary  estate  during  the  life  of  the 
widow,  could  lawfully  hold  the  whole  of  it,  and  receive  the  income  of  the 
whole  of  it,  for  the  purpose  of  paying  over  a  smaU  part  of  the  incpme  tothe 
testator's  widow  and  children  under  the  trust  scheme,  and  the  balance  of  it 
to  the  testator's  heirs-at-law  and  next  of  kin,  as  undisposed  of  by  him ;  and 
considering,  also,  the  intended  entirety  of  the  earpui  of  the  residuary  estate 
during  the  life  of  the  widow,  and  until  the  directed  division  of  it  with  its 
accumulations ;  and  the  impossibility,  without  the  exercise  of  arbitrary 
discretion,  of  determining  as  to  what  part  or  how  much  of  the  residuaiy 
estate  the  trust  scheme  should  be  deemed  valid,  as  vesting  an  estate  in 
the  trustees  as  such,  pro  tantOj  for  the  lawful  purposes  of  the  trust  during 
the  life  of  the  widow ;  and  considering  the  invalidity  and  voidness  of  the 
ulterior  and  executory  dispositions  of  the  residuary -estate,  with  its  accu- 
mulations, with  a  view  to  which  ulterior  and  executory  dispoeltioiis  it  was 
to  be  presumed  the  first  part  of  the  trust  scheme  during  the  life  of  ihe 
widow,  with  its  express  and  impUed  trusts,  for  accumulations  of  income^ 
wi^  framed.~i2i^  tiie  whole  trust  scheme  must  fail,  and  in  reqMCt  to  his 
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reddiucry  eMate; which  the  testator  intenddd  to  dlqxMe  at.hf  sach  reaidu- 
ary  dauso,  he  must  be  deemed  not  to  have  made  any  valid  testamentary 
disposition  thereof,  prof  its  accumulations,  unless  the  intended  disposition 
and  purposes  could  be  carried  out,  through  or  by  the  execution  of  the 
trust  directions  or  powers,  viewed  only  as  powers  in  trust 

Slid,  further,  that  the  trust  provisions,  so  far  as  they  might  be  considered 
powers  In  trust,  &iled  also. 

Bdd  fhrther,  that  notwithstanding  the  foUure  of  dhrections  to  pay  them 
out  of  the  income  of  a  certain  portion  of  the  testator's  estate,  general  lega- 
cies bequeathed  in  previous  clauses  of  the  will,  were  payable  out  of  the 
general  kMSts  in  the  hands  of  the  executory  as  executors ;  and  that  a 
bequest  expressly  payable  out  of  the  trust  residnaiy  estate,  on  the  death 
of  the  widow,  did  not  aoate  by  the  failure  of  the  trust  scheme,  and 
might  be  viewed  as  a  general  pecuniary  legacy,  and  paid,  or  its  payment, 
on  the  death  of  the  widow  might  be  provided  for,  out  of  the  general 
assets;  and  so,  also,  taxes,  &c.,  on  premises  given  to  the  wMow  for  life; 
but  otherwise,  as  to  the  annuitieS|  and  further  gifts  out  of  the  income  of 
the  trust  residuary  estate,  which  were  presumptively  given  on  the  theory, 
that  the  testator  supposed  he  was  making  valid  disposition  of  all  his 
residuary  estate.. 

JBeldf  fhrther,  that  the  widow's  annuity  having  abated,  any  election  by  her 
to  take  the  provisions  of  the  will  In  Heu  of  dower,  should  not  impair  or 
affect  her  right  thereto  in  the  residuary  real  estate. 

One  of  the  testator^s  daughters  being  deceased  intestate,  having  died  after 
the  testator,  and  while  a  resident  of  Connecticut,  and  leaving  a  husband 
and  children  surviving  her ;  and  said  husband  having  obtained  letters  of 
administration  in  New  York,  »nd  being  a  party  to  actions  for  construction 
of  the  wiU,  &C.,  before  the  court  for  determination,  and  plaintiff  in  one  of 
said  actions,  and  it  appearing,  that  by  the  law  of  Connecticut,  he  was 
entitled  to  a  life  estate  only  in  the  personal  estate  of  his  deceased  wife, 
and  her  children  to  the  remahider. — Held,  security  should  be  required  of 
him  before  such  estate  should  be  placed  in  his  hands. 

A  legacy  being  given  to  the  treasurer  of  Yale  College,  for  the  trustees 
thereof;  with  directions  for  investment  and  accumulation,  for  educational 
purposes,  it  was  held  that  the  bequest  should  be  paid,  and  that  the 
question,  whether  the  ftmd  could  be  administered,  and  Interest  accumu- 
Uted  as  directed,  must  be  determiiled  by  the  courts  of  Connecticut 

These  cases  came  before  the  General  Term,  on  appeals 
from  a  judgment  entered  at  a  Special  Term. 

The  judgment  declared  the  construction  of  a  Will  made  by 
De  Forest  Manice,  deceased.  It  annulled  a  part  thereof  as 
void ;  but  established  its  principal  trusts  and  dispositions,  and 
gave  directions  for  carrying  them  into  execution. 
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The  following  is  a  Btatement  of  the  important  provifiions 

of  the  will : 

Interbracketed  words  are  inserted  to  abridge  the  statement 

or  to  develop  the  evident  meaning. 

«  «  «  «  «  «  « 

Second — ^I  give  my  wife  my  city  residence  and  stable  for  life* 

««««««« 

Siosth — ^I  give  nnto  my  two  sons  [particularly  described], 
lots  of  land  in  the  city  of  New  York,  during  their  respective 
lives.  ^  In  case  either  die,  no  issue,  him  surviving,  the  survivor 
shall  have  the  shaiie  of  the  one  so  dying,  during  his  life. 

Upon  the  death  of  either  leaving  [such]  issue,  such  issue 
shall  take,  in  fee-simple,  the  share  of  the  one  so  dying.  In 
case  but  one  shall  die,  leaving  [such]  issue,  then,  upon  the 
death  of  the  last  survivor  of  my  two  sons,  such  issue  shall 
have  [all  the]  lots  in  fee-simple.  In  case  of  the  death  of  both, 
leaving  no  [such]  issue,  then,  upon  the  death  of  the  last  sur- 
vivor, said  lots  shall  vest  in  my  heirsnat-law,  as  if  I  [had]  died 
intestate. 

I  authorize  my  sons,  and  the  survivor  of  them,  to  make 

leases  of  said  [lots]  for  any  term  not  exceeding  twenty-one 

years,  at  such  rent  as  they  shall  see  fit ;  and  [withl  covenants 

^  re;ewal  for  any  fnrier  term  not  exceeding  twenty^ne 

years,  at  a  rent  to  be  ascertained  and  fixed  by  appraisement, 

in  the  usual  way,  upon  condition  that  the  lessee  or  lessees  shall 

build,  etc. 

«  «  «  «  «  «  « 

« 

Thirtemthr--1  give  to  Susan  T.  Walker  $8,000. 

Fowrteenth — ^I  give  to  Margaret  Olmstead  $8,000. 

Fifteenth — I  give  to  Eliza  De  Forest,  Sarah  De  Forest  and 
Mary  Cannon  $1,000  each;  and  I  direct  that  the  l^acies 
given  in  this  and  in  the  13th  and  14th  clauses,  be  paid,  pro 
raia^  as  fast  as  the  net  income  of  my  residuary  estate  will 
allow,  after  paying  the  $16,200  per  annum,  as  hereinafter 
directed. 

Sijxteenih^TYiQ  residue  I  give  unto  my  executon  in  trust : 

To  keep  invested  the  personal  property,  or  the  proceeds 
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thereof;  and  in  case  of  the  sale  of  any  real  estate,  as  herein 
after  provided,  to  invest  the  proceeds  thereof  in  the  same 
manner ;  to  let  or  lease  the  real  estate,  or  any  part  thereof 
daring  the  lifetime  of  my  wife,  for  terms  not  exceeding  five 
years ;  to  sell  any  or  all  my  real  estate,  not  herein  specifically 
devised,  at  such  time  or  times  as  they  shall  deem  beneficial 
and  advantageous  to  my  estate ;  and  to  receive  l^e  rents  and 
interest  of  said  residuary  real  and  personal  estate,  and  to 
apply  the  isame  during  the  lifetime  of  my  wife,  as  follows : 

To  pay  all  taxes,  assessments,  and  Croton  water  rents,  and 
for  premiums  of  insurance,  and  keeping  my  improved  prop- 
erty in  ordinary  repair,  and  all  other  necessary  expenses  in 
the  management  of  my  estate ;  and  to  apply  the  net  residue 
of  the  income  as  follows :  * 

To  pay  my  wife  $8,000  per  annum,  in  quarter-yearly  pay- 
menta,  commencing  from  the  day  of  my  death,  during  her 
natural  life. 

To  pay  to  my  mother  $700  per  annum,  in  quarter-yearly 
payments,  from  the  day  of  my  death ;  and  I  order  and  direct 
my  said  mother  to  pay  $100  of  said  annuity,  annually,  to  her 
sister,  Sarah  Marks. 

To  pay  to  each  of  my  children  $1,500  per  annum,  in  quar- 
ter-yearly payments,  during  the  lifetime  of  my  said  wife. 

K,  by  any  disaster,  the  said  n^t  annual  income  of  my  resid- 
uary estate  shall  fall  below  $16,200,  the  aggregate,  etc.,  such 
deficiency  shall  be  taken  off  from  the  annual  allowance  to  my 
children,  jpro  rata^  imtil  their  respective  allowances  shall  be 
reduced  to  $1,000  per  annum ;  and  any  further  deduction 
shall  be  taken  from  the  allowance  to  my  wife. 

In  case  the  said  annual  income  shall  exceed  $16,200,  then 
out  of  such  surplus  are  to  be  paid,  pro  raUt^  the  legacies  in 
clauses  13th,  14th  and  15th. 

And  in  case  there  shall  still  remain  a  surplus  of  said  income, 
tlie  same  is  to  be  divided  into  two  parts,  one  of  said  parts  to 
be  invested,  and  to  accumulate  during  the  lifetime  of  my  said 
wife ;  and  the  other  part  to  divide  into  eighteen  parts,  and  to 
pay  six  of  said  eighteen  parts  to  my  said  wife,  thiee  of  said 
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eighteen  parts  to  each  of  my  said  soiib,  and  two  of 
eighteen  parts  to  each  of  my  said  daughters. 

And  vpon  the  further  truei,  upon  the  death  of  my  said 
wife,  in  case  the  legacies  given  in  the  18th  14th,  and  15th 
clauses  shall  not  have  been  paid  in  full,  to  pay  what  shall 
remain  unpaid  thereof  out  of  my  estate ;  and  also  to  pay  there- 
out the  sum  of  $5,000  over  to  the  treasurer,  for  the  time 
being,  of  Yale  College,  in  New  Haven  ;  which  sum  I  request 
the  trustees  of  said  college  to  invest  in  city  or  State  of  New 
York  securities,  or  upon  bond  and  mortgage  on  productive 
real  estate  in  the  city  of  New  York,  and  acenmukite  the 
interest  until  the  principal  and  interest  shall  amount  to  the 
Rim  of  $30,000,  and  thereafter  use  and  apply  so  much  of  the 
interest  of  said  Amd,  when  required  so  to  do,  as  will  educate 
continuously  one  person,  who  shall  bear  my  paternal  name 
and  be  a  lineal  descendant  of  mine,  in  all  their  courses,  col- 
legiate and  scientific. 

And  upon  the  further  trusty  upon  the  death  of  my  said 
wife,  to  cause  to  be  appraised  by  three  competent  persons,  one 
to  be  chosen  by  my  executors,  one  by  the  surrogate  for  the 
county  of  New  York,  and  the  third  by  the  two  so  chosen,  all 
my  residuary  personal  estate  and  the  securities  in  which  the 
same  shall  be  invested,  and  also  all  my  residuary  real  eMate 
(excepting  that  hereinbefore  specifically  devised  to  my  sons 
[and  wife]),  and  to  sell  the  house  and  stable  [devised  to  the 
wife  for  life]  ;  and  the  aggr^ate  amount  of  such  appraisals  of 
such  personal  and  real  estate,  and  proceeds  of  the  sales  of  such 
real  estate,  and  all  other  assets  then  belonging  to  my  estate, 
to  divide  into  twelve  equal  parts ;  and,  in  case  it  shall  become 
necessary  for  such  division,  to  convert  into  cash  any  such 
personal  estate  or  securities  as  they  may  see  fit,  and  the  pro- 
ceeds of  such  sales  to  stand  in  the  place  of  the  appraised  value 
of  such  securities  in  making  up  the  amount  of  the  personal 
estate. 

And  upon  the  further  trusty  to  convey,  transfer,  and  pay 
over  \Ki  my  son,  "William,  in  fee-simple,  to  whom  I  give  the 
same,  or  in  case  of  his  death,  to  his  then  living,  lawful  issue, 
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three  of  said  equal  twelith  parts ;  which  said  three  parts,  so 
to  be  conveyed  to  him  or  to  his  issue,  shall  include  the  fol- 
lowing real  estate  [specially  prescribed]  at  the  value  at  which 
the  samb  ahall  be  appraised,  as  aforesaid,  the  same  to  be  free 
fromincmnbrance;  and  the  residue  to  be  made  up  out  of  the  per» 
sonal  estate  at  the  appraised  valuation  aforesaid. 

And  upon  the  further  trusty  to  convey,  transfer  and  pay 
over  to  my  son,  Edward  [precisely  as  in  William's  case,  certain 
other  real  estate^  the  same  being  specially  desmbed]. 
^  In  case  either  of  my  sons  die  prior  to  such  division,  leaving 
no  lawful  issue  living  at  the  tinie  of  such  division,  then  my 
surviving  son,  or  in  case  of  his  death  his  lawfiil  issue  then 
living,  shall  take  the  share  of  the  deceased  son. 

And  upon  the  further  trusty  to  retain  and  hold,  as  trustees, 
under  this  my  will,  and  I  give,  devise  and  bequeath  the  same 
to  them  accordingly,  two  other  of  said  equal  twelfth  parts ; 
which  shall  include  the  following  real  estate  at  the  value  at 
which  the  same  shall  be  appraised  as  aforesaid,  that  is  to  say : 
[specially  describing  certain  real  estate],  and  the  residue  to  be 
made  up  out  of  the  personal  estate  at  the  appraised  value  afore>> 
said ;  in  trust  to  keep  invested  the  personal  property ;  to  let 
or  lease  the  real  estate,  and  receive  the  rents  thereof,  and  after 
paying  taxes  and  assessments,  and  expenses  for  repairs,  insuiv 
ance,  and  other  incidental  expenses,  to  apply  the  net  income  of 
said  real  and  personal  estate  so  held  in  trust,  half  yearly,  or  as 
the  same  may  be  received,  to  the  use  of  my  daughter,  Mary 
C.  Lockwood,  for  and  during  her  natural  life ;  and  after  her  ^ 
death,  or  aft^r  the  time  of  said  distribution,  in  case  she  shall 
have  previously  died,  to  divide  the  said  two  twelftii  parte  into 
as  many  shares  as  there  dhall  be  children  of  my  said  daughter 
living  at  her  decease,  and  to  retain  one  of  said  shares  for  each 
of  said  diildren,  and  to  accumulate  the  net  income  thereof 
during  his  or  her  minbrity ,  and  on  his  or  her  arrival  at  the 
age  of  twenty-one  years,  to  pay  him  or  her  the  same,  with  its 
accumulations ;  provided,  however,  that  in  case  either  of  said 
children  shall^  during  hia  or  her  minority,  be  in  need  of 
any  portion  of  said  income  for  his  or  her  support,  my  said 
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trustees  are  authorized  to  apply  the  same;  and  provided 
that  in  case  of  the  death  of  either  leaving  lawful  issue; 
and  in  case  of  his  or  her  death,  during  minority,  without 
leaving  lawful  issue,  then  such  share  is  to  be  paid  to  the 
survivors  of  said  children.  And  in  case  of  de&ult  of  issue  of 
my  said  daughter,  then  to  convey,  transfer  and  pay  over  the 
said  two  twelfths  to  my  heirs^t-law,  in  such  shares  and  pro- 
portions as,  by  the  present  laws  of  tlie  State  of  ISew  York, 
they  would  take  and  inherit  real  estate  of  which  I  died  seized 
and  intestate. 

[Here  follow  provisions  in  the  same  precise  terms  for  each 
of  the  other  two  daughters  and  her  issue,  the  only  difference 
being  in  the  specific  real  estate  thrown  into  each  portion.] 

Providing,  however,  that  in  case  either  of  my  said  daugh- 
ters shall  die  unmarried,  and  without  leaving  lawful  issue  her 
surviving,  [her]  appointment  disposing  of  [her  aforesaid]  share 
[shall  be  effectual]. 

And  m  case,  at  the  time  of  such  division,  there  shaU  remain 
unsold  any  vacant  lots  of  land,  and  my  said  executors  shall 
deem  it  more  beneficial  for  my  children,  that  the  same  be  divi- 
ded among  them  rather  than  sold,  then  I  authorize  such  remain* 
ing  vacant  lots  to  be  appraised  as  aforesaid,  and  to  be  appor- 
tioned among  the  shares  aforesaid,  in  the  same  manner  as  their 
proceeds  would  have  been  apportioned  by  virtue  of  this  my  will, 
had  the  same  been  sold ;  such  of  said  vacant  lots  as  shall  be 
allotted  to  my  daughters,  to  be  subject  to  the  trusts  hereinbefore 
named,  with  power  to  the  tnistees  to  sell  the  same  whenever 
they  shall  see  fit,  and  to  invest  the  proceeds  on  bond  and  mort- 
gage  on  productive  real  estate  in  the  city  of  New  York. 

Seventeenth — ^In  case  my  mother  shall  survive  my  wife,  then 
I  charge  the  annuity  given  to  my  mother,  upon  the  shares 
of  my  residuary  estate  given  to  my  sons,  and  I  order  and  direct 
that  they  pay  the  same  to  her,  quarter-yearly,  during  her  natu- 
ral life. 

'  Eighteenth — ^I  declare  that  what  I  have  given  to  and  for  my 
wife,  are  to  be  taken  by  her  in  lieu  of  dower. 

And  I  further  declare,  that  the  provisions  for  my  said 
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daughters  are  not  to  be  subject  to  the  control  or  interference 
or  liabilities  of  any  husband  either  of  them  may  at  any  titne 
have. 

And  wherever  I  have  devised  or  bequeathed  to  the  issue  of 
any  child  of  mine,  such  issue,  if  more  than  one,  if  standing 
in  different  degrees  of  relationship  to  such  child,  are  to  take 
by  representation. 

Nineteenth — ^I  hereby  appoint  *  *  *  *  executors  and 
trustees  of  this,  my  last  will  and  tebtament ;  authorizing  tliem 
to  compromise  with  any  or  all  of  my  debtors,  and  to  submit 
to  arbitration  any  and  all  disputes  or  controversies  which  shall 
or  may  arise  in  the  settlement  of  my  estate ;  and  I  further 
authorize  them,  in  case  of  the  damage  or  destruction  by  fire, 
of  any  building  or  buildings  on  any  of  my  property,  either 
prior  to  the  division,  or  such  as  they  shall  hold  in  trust  after 
such  division,  to  rebuild  the  same ;  and  in  case  the  amount 
received  upon  the  policy  or  policies  of  insurance  shall  not  be 
BuiBcient  for  that  purpose,  to  use  any  funds  belonging  to  the 
estate,  if  such  damage  or  destruction  shall  occur  prior  to  such 
division,  or  any  funds  belonging  to  the  particular  trust,  if  the 
same  shall  occur  after  such  division ;  and  in  case  such  fund 
shall  not  be  sufficient,  then  to  execute  and  deliver  to  any  per- 
son or  persons,  or  body  corporate,  who  will  loan  the  same,  a 
mortgage  upon  the  premises  upon  which  the  building  or  build- 
ings so  damaged  or  destroyed  were  situated,  for  an  amount 
which  shall  be  sufficient  to  complete  and  finish  such  building 
,  or  buildings. 

Chas.  0^  Conor  for  the  executors,  and  William  De  Forest 
Manice,  and  Edward  A.  Manice. 

MarsJioU  S.  Bidwell,  for  Frances  I.  M.  Smith,  and  J.  Tuttle 
Smith. 

Ed/mn  W.  Stoughtotij  for  Oaroline  A.  Grant  and  Gabriel 
Grant. 

Wm.  Hen/ry  Amoux^  for  Wm.  B.  E.  Lockwood,  adminis* 
trator,  &c. 
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Wm,  It.  DarUngy  goardian  <id  Utem^  for  ChaB.  M.  Gfaat, 
and  De  Forest  Grant. 

Cfuxrlea  F.  Scmford^  guardian  ad  Utenij  for  ManiceD.F. 
Lockwood,  Buckingham  Lookwood,  and  Wm.  B.;£.  Lock* 
wood,  Jr. 

Geo.  Wm.  Wright^  for  F.  N.  Dodge,  guardian  ad  litems  for 
B.  M.  Smith. 

(Jha».H.  Tweedy  for  the  president,  <fec.,  of  Tale  CoU^. 

Present — Clebke,  Cabdozo  and  Suthebland,  J  J. 

By  the  Court — Sutherland,  J.  It  maj  be  said  that  these 
actions  were  all  brought  for  the  purpose  of  having  the  con< 
fitructiony  force  and  effect  of  the  will  of  De  Forest  Manice 
judicially  declared. 

They  were  all  tried  together,  and  one  judgment  waa  ren* 
dered  in  all  the  cases.  The  case  comes  before  the  General 
Term  on  appeal,  by  certaiti  defendants,  from  the  judgment 

The  testator  died  in  this  State,  domiciled  therein,  April  18, 
1862,  leaving  real  estate  of  about  the  value  of  $1,400,000,  and 
personal,  exceeding  in  value  $200,000,  and  leaving  Catharine 
Maria,  his  widow,  and  his  children,  William  De  Forest  Manice, 
Edward  Augustus  Manice,  Mary  C.  Lockwood,  then  tiie  wife 
of  William  B.  E.  Lockwood,  Caroline  A.  Manice,  now  the 
wife  of  Gabriel  Grant,  Frances  I.  Manice,  now  the  wife  of 
James*  Tuttle  Smith,  his  only  next  of  kin  and  heir&^t-law. 
Mary  C.  Lockwood  was  marrie<J,  in  this  State,  in  1856,  in  the 
lifetime  of  her  father,  and  shortly  after  her  marriage,  remov- 
ing to  the  State  of  Connecticut,  with  her  husband,  she  became, 
with  him,  a  domiciled  inhabitant  of  that  State,  and  continued 
so  until  she  died,  the  10th  of  M^arch,  1869,  intestate,  leaving 
her  husband,  William  B.  £.  Lockwood,  and  three  children, 
Manice  De  Forest,  and  Buckingham,,  bom  in  the  lifetime  of  her 
&ther,  and  William  B.  E.  Lockwood,  Jr*,born  snioe  his  death, 
her  surviving,  and  since  her  death,  letters  of  administration  of 
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her  goods,  &a^  have  been  isBued  to  her  said  huBband,  by  the 
surrogate  of  the  county  of  New  York. 

The  other  two  daughters, of  the  testator  have  been  married 
since  his  death,  Caroline  A.  to  Gabriel  Ghrant,  and  Frances 
I.  to  James  Tuttle  Smith.  Caroline  A.  has  two  children,  and 
Frances  I.  one  child. 

Eunice  Manioe,'  the  mother  of  the  testator,  to  whom  a  life 
annuity  is  directed  to  be  paid  in  the  sixteenth  clause  of  the 
will,  died  in  October,  1863. 

The  value  of  the  realestate  disposed  of  by  the  will,  otherwise 
than  by  the  sixteenth  clause,  exceeds  $500,000 ;  the  value  of 
the  other  real  estate  left  by  the  testator  exceeds  $900,000. 

The  money  legacies  given  by  the  9th,  10th  and  11th 
clauses  of  the  will,  in  the  aggregate,  amount  to  $700. 

By  the  12th  clause  a  legacy  of  $100  is  given  to  each  of  the 
testator's  house  servants. 

The  legacies  mentioned  in  the  9th,  lOth,  11th  and  12th 
clauses  are  directed  to  be  paid  within  three  months  after  the 
testator's  decease,  and  are  the  only  money  legacies  men- 
tioned in  or  given  by  the  will  which  are  not  directed  to  be 
paid  out  4>f  the  income  of  the  trust  residiuuy  real  and  pessonal 
estate,  mentioned  in  the  16th  clause  of  the  wilL 

I  infer  from  the  proofis  in  this  case,  and  the  ninth  finding 
of  fact,  that  thie  income  of  the  residuary  real  and  personal 
estate  mentioned  in  the  16th  clause  of  the  wiU  and  purport- 
ing to  be  thereby  disposed  o^  was  sufficient  to  pay  the  anuu- 
ities  or  payments  thereby  directed  to  be  paid  during  the  liie 
of  the  testator's  widow,  and  also  to  pay  the  money  legacies 
directed  to  be  paid  by  the  13th,  14th  and  16th  clauses  of  the 
will,  amounting  in  the  aggregate  to  $9,000 ;  and  that  the 
aggregate  of  the  surplus  income  of  such  residuary  estate  for 
•the  second,  third,  fourth,  fifth,  sixth  and  seventh  years  after 
the  death  of  the  testator,  after  paying  the  annuities  or  annual 
.paym^its  directed  to  be  paid  by  the  16th  clause,  during  the 
life  of  the  widow  of  the  testator,  amounts  to  the  sum  of  $220,- 
000,  one-half  of  which  is  by  the  16th  clause  directed  to  l>e, 
aud  it  is  to  be  presumed  has  been,  invested  for  accumulation. 
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It  does  not  appear  that  the  testator  left  any  debts. 

I  have  deemed  the  foregoing  statement  material  bat  snffi- 
dent  for  stating  intelligibly  to  any  one  who  has  read  carcfnlly 
the  will,  and  especially  the  long  and  somewhat  complicated 
16th  clanse  of  the  will,  the  material  qnestions  presented  by 
the  appeals,  my  conclusions,  and  the  grounds  of  them. 

The  most  important  of  these  questions  relate  to  the  16th 
clause  of  the  will,  and  of  these  the  most  important  and  diffi^ 
cult  are  not  so  much  questions  of  construction,  as  questions 
whether  the  plain  intention  of  the  testator  can  lawfully  be 
carried  out,  or  carried  into  effect. 

By  the  16th  clause  the  testator  finves,  devises  and  bequeaths 
to  his  executors  and  the  survivors  and  survivor  of  Zu,  aU 
the  rest,  residue  and  remainder  of  his  estate,  real  and  personal, 
of  every  kind ;  to  collect  and  receive  the  rents,  issues,  income, 
dividends  and  interest  thereof,  and  apply  them  during  the 
lifetime  of  his  widow. 

1st.  To  the  payment  of  taxes,  &c. 

2d.  To  the  payment  to  his  widow  of  $8,000  per  annum, 
in  quarterly  payments,  during  her  natural  life. 

8d.  To  the  payment  to  his  mother  of  $700  per  atitititti^  in 
quarterly  payments. 

4th.  To  the  payment  to  each  of  his  children  of  $1,500  per 
annum,  in  quarterly  payments,  during  the  lifeHme  of  his 
widow. 

5th.  In  case  the  annual  income  should  exceed  $16,200,  the 
a^regate  of  the  annuities,  or  annual  payments,  to  be  paid  to 
his  widow,  mother  and  children ;  then,        '    . 

6th.  To  pay  out  of  such  surplus  income  the  legacies  .given 
in  the  13th,  14th  and  15th  clauses  of  the  will,  and  if  there 
should  still  remain  a  surplus  of  money,  then, 

7th.  The  same  is  to  be  divided  into  two  parts,  one  of  which 
is  to  be  invested  and  accumulated  during  the  lifetime  of  the 
widow,  and  the  other  to  be  divided  into  eighteen  parts,  six 
of  which  are  to  be  paid  to  the  widow,  three  to  each  of  his  sons, 
and  two  to  each  of  his  daughters. 
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On  the  death  of  the  widow,  whatever  may  remain  unpaid 
of  the  legacies  given  in  the  thirteenth,  fourteenth  and  fifteenth 
clauses,  is  to  be  paid,  and  also  $5,000  to  the  treasurer,  for  the 
time  being,  of  Yale  Oollege ;  and  then  the  sixteenth  clause 
declares  the  further  trust,  that  upon  the  death  of  the  widow,  all 
the  residuary  personal  estate,  and  the  securities  in  which  it  shall 
be  invested,  and  aU  the  residuary  real  estate,  except  the  house 
and  lot  No.  156  Madison  avenue,  and  stable  and  lot  21  East 
33d  street  (given  by  the  second  clause  of  the  will,  to  the  widow 
for  life),  shall  be  appraised  by  three  persons,  one  to  be  chosen 
by  the  executors,  one  by  the  surrogate  of  the  county  of  New 
York,  and  the  third  by  the  two  so  chosen ;  that  the  house 
and  lot  No.  156  Madison  avenue,  and  the  stable  and  lot  21 
East  33d  street,  shall  be  sold  and  conveyed  in  fee  simple,  and 
that  the  aggregate  amount  of  such  appraisals  of  such  personal 
and  real  estate,  and  of  the  proceeds  of  the  sales  of  such  real 
estate,  and  all  other  assets  then  belonging  to  the  testator's 
estate,  shall  be  divided  into  twelve  equal  parts. 

The  sixteenth  clause  then  declares  the  further  trust,  that 
three  of  such  equal  twelfth  parts,  which  said  three  parts  shall 
include,  at  its  appraised  value^  certain  real  estate,  specifically 
described,  shall  be  conveyed,  transferred  and  paid  over  to  his 
son,  Wm.  De  Forest  Manice ;  or,  in  case  of  his  death  (before 
the  time  of  such  distribution),  to  his  then  li/oing  lawful  issue ; 
and  the  testator  gives,  devises  and  bequeaths  the  same  to 
his  said  son,  or  in  case  of  his  death  (before  such  distribution), 
to  his  then,  living  lawf al  issue. 

The  sixteenth  clause  then  declares  precisely  the  same  trust, 
aod  has  precisely  the  same  provisions  as  to  three  other  of  said 
equal  twelfth  parts  intended  for  his  son,  Edward  Augustus,  or 
in  case  of  his  death  before  the  time  of  such  distribution,  for 
his  issue  then  living ;  which  three  parts  are  to  include  certain 
other  real  estate,  specifically  described,  at  its  appraised  value. 

Then  follows  this  provision : 

"  And  in  case  of  the  decease  of  either  of  my  said  sons  prior 

to  such  division,  leaving  no  lawful  issue  living  at  the  time  of 

such  division,  then  my  surviving  son,  or  in  case  of  his  death, 
Lansing  —  Vol.  L  46 
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his  lawfal  iBsae,  then  living,  shall  take,  reoeiye  and  inherit 
the  ahare  of  the  deceased  son." 

The  declaration  of  trosto  and  provisions  in '  the  aizteenth 
clause,  which  then  follow,  a^  to  two  of  said  eqnal  twelftli  parts, 
intended  to  be  disposed  of  contingently  for  the  benefit  of 
each  of  the  testator's  three  daughters  and  their  children,  are 
more  complicated,  but  the  declarations  and  provisions  as  to 
each  two  parts,  are  in  terms  and  eifect  precisely  the  same,  the 
only  difference  being  in  the  specified  real  estate  included  in 
the  several  two  parts. 

Look  at  those  relating  to  the  two  parts  intended  contin- 
gently for  the  benefit  of  the  testator's  datighter,  Hary^  and 
her  children. 

The  testator  in  effect^  by  them,  attempts  to  create  a  new 
and  contingent  future  active  trust,  as  to  such  two  parts,  to 
commence  and  take  effect  not  on  or  from  the  death  qfhU 
vndow^  hvit  qfUr  Ker  death  vpon  and  from  the  actfoaL  divi- 
sion of  his  residiuiry  estate  directed  to  ie'  made  after  ike 
appraisal. 

In  the  first  instance^  the  testator  in  effect,  upon  and  after 
the  actual  division,  gives  the  two  parts  which  are  to  include 
certain  real  estate,  specifically  described,  at  its  apjuraised  value, 
to  his  executors  in  trust  for  the  use  and  benefit  of  his 
daughter  Mary  during  her  life;  but  then  follows  these  words: 

^^  And  after  her  death,  or  after  the  time  if  said  distrtbu 
twn,  in  case  she  shall  ha/t>e  premowHy  died,  to  divide  the 
said  two  twelfth  parts  into  as  many  shares  as  there  shall  be 
children  of  my  said  daughter  living  at  her  decease,  and  to 
retain  one  of  said  shares  for  each  of  said  children,  and  to 
accumulate  the  net  income  thereof,  during  his  or  her  minor- 
ity;  and  on  his  or  her  arrival  at  the  age  of  twenty-one  years, 
to  pay  him  or  her  the  same,  with  its  accumiilations." 

Then  follow  certain  provisions,  directing  in  case  a  child  of 
his  said  daughter  should  die,  leaving  issue,  the  payment  of 
Buch  child's  (testator's  grandchild's)  share  to  such  issue ;  and 
in  case  of  his  or  her  (testator's  grandchild's)  death  during 
minority,  without  lawful  issue,  directing  the  payment  of  such 
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child's  (testator's  grandchild's)  share,  to  the  snrviyors  of  the 
children  of  such  daughter ;  and  in  case  of  de&ult  of  issne  of 
the  testator's  said  daughter  (after  her  death  without  issue  and 
*  after  the  directed  diviewn  ^fthd  reeiduany  estate),  directing 
the  said  two- twelfths  to- be  conv^eyedy  transferred,  and  paid 
over  to  the  testator's  heirs-at-law  in  such  shares,  &c. 

I  deem  it  important  to  say,  though  in  case  of  the  death  of 
the  testator'iB  daughter,  Mary,  before  the  time  of  distribution, 
the  direction  is  to  divide  the  two  parts  into  as  many  equal 
parts  as  she  left  children  living  at  the  time  of  her  decease ; 
yet  that  I  cannot  find  any  gift  to  such  children,  or  provision 
for  them,  before  the  time  of  distribution.  I  cannot  find  any 
words,  or  provisions  ^diich  show  that  the  testator  intended, 
if  his  daughter,  Mary,  died  before  the  directed  division  of  his 
residuary  estate,  leaving  children,  that  such  children  should 

« 

take,  or  have,  on  the  death  of  their  mother,  any  vested  estate 
or  interest  in  the  two  parts,  or  any  estate  or  interest,  unless 
they  survived  the  division  of  the  residuary  estate. 

Perhaps  the  most  peculiar  feature  of  the  sixteenth  clause 
is,  that  by  it,  the  ulterior  disposition  of  the  whole  residuary 
estate,  real  •  and  personal,  with  its  accumulations  (except  so 
far  as  the  bequest  of  $5,000  to  the  treasurer  of  Tale  College, 
to  be  paid  out  of  it,  and  the  direction  then  to  pay  out  of  it, 
whatever  may  then  remain  unpaid  of  the  l^acies  given  in 
the  thirteenth,  fourteenth  and  fifteenth  clauses,  may  be  viewed 
as  a  disposition  of  a  trifling  portion  of  it),  is  postponed  until 
after  the  death  of  the  widow,  and  after  the  directed  appraisal 
of  it^  and  until  the  directed  division  of  such  residuary  estate, 
with  its  accumulations  actually  takes  place. 

With  the  trifling  exception  aforesaid,  there  cannot  be 
found  in  the  sixteenth  clause  of  the  will,  any  gift  or  disposition 
of  any  part  or  share,  or  interest,  vested  or  contingent,  undivi- 
ded, or  otherwise,  of  such  residuary  estate,  or  of  its  accumu- 
lations, on  the  death  of  the  widow. 

It  is  plain,  that  the  testator  intended  and  expected,  that  by 
the  sixteenth  clause,  his  execnt<»B,  as  trustees,  should  and  would, 
on  his  death,  take,  hold  and  carry,  the  oorpue  of  all  his  resi* 
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duarj  estate,  with  its  directed  or  implied  accamulatioiiB 
(except  as  aforesaid),  nntil  the  directed  division  of  it,  with  its 
accmnulatioiis,  after  the  death  of  his  widow,  and  after  the 
directed  appraisal,  actaallj  took  place. 

It  is  plain,  if  the  trust  scheme  of  the  sixteenth  cknse  of 
the  will  is  valid,  as  seating  in  the  executors  as  truateeSj  the 
corpus  of  the  residnary  estate,  to  hold  and  cany  after  the 
death  of  the  widow,  and  until  its  actual  division,  that  the 
corjpv^  of  the  residuary  estate  will  be  thereby  made  inaliena- 
ble after  the  death  of  the  widow,  and  until  the  division 
actually  takes  place.  (1  Rev.  Stat.,  729,  §  60 ;  730,  §§  63, 65; 
Hawley  v.  JameSy  16  Wend.,  121,  122 ;  Coster  v.  LoriUardj 
14  Wend.,  303,  &c. ;  Hawley  v.  James^  5  Paige,  445; 
Williams  v.  WiUiams^  8  N.  Y.,  531 ;  Harris  v.  Clarky  7  N. 
Y.,  242.) 

I  think  it  is  plain,  that  neither  the  absolute  power  of  aliena- 
tion of  the  residuary  real  estate,  nor  the  absolute  ownership  of 
the  residuary  personal  property,  could  in  this  case  lawfully  be 
suspended  from  and  after  the  death  of  the  widow  to  the  time 
of  the  distribution  or  actual  division.  (See  1  R.  S.,  723,  ^ 
14,  15 ;  1  id.,  773,  §§  1,  2,  and  the  cases  before  cited.) 

If  so,  it  follows  that  the  trust  scheme  as  vesting,  or  intend- 
ing to  vest,  the  corpus  of  the  residuary  estate  in  the  executors 
as  trustees,  to  hold  and  carry  from  and  after  the  death  of  the 
widow,  to  the  time  of  the  distribution  or  actual  division,  is 
pro  tanto  void. 

It  would  be  sufficient  to  say  in  this  case,  on  this  point,  that  the 
actual  division  of  the  residuary  estate  directed  in  the  sixteenth 
clause,  may  not  take  place  at  the  termination  of  the  life  of 
the  widow.  But  the  children  of  the  testator  and  their  chil- 
dren may  all  die  before  the  widow,  and  the  directed  division 
cannot  be  made  for  sometime  after  the  death  of  the  widow. 

And  it  can  be  said  further,  that  it  is  plain  that  it  cannot  be 
made  as  directed  in  the  sixteenth  clause  of  the  will,  for  an 
indefinite  period  after  the  death  of  the  widow,  and  that  such 
period  is  not  measured  or  limited  by  the  existence  of  a  life  oi 
lives  in  being  at  the  death  of  the  testator. 
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The  appraisal  is  directed  to  be  made  upon  the  death  of  the 
widow  ;  and  if  it  is  ever  made  ae  directed  and  regvired^  it 
will  take  time. 

The  hoiLBe  and  lot  156  Madison  avenue,  and  the  stable  and 
lot  21  East  Thirty-third  street,  are  to  be  sold  and  conveyed 
by  the  trustees  after  the  death  of  the  widow,  and  not  before, 
and  this  will  take  time. 

The  division  of  the  aggregate  of  the  appraisals  and  of  the 
proceeds  of  the  sales  of  the  honse  and  lot,  and  stable  and  lot, 
and  of  all  the  other  assets,  cannot  be  made  until  after  the 
appraisal  and  the  sales  of  the  house  and  lot,  i&c,  and  may 
take  considerable  time. 

The  drafter  of  the  trust  scheme,  in  the  sixteenth  clause  of 
this  will,  I  think  had  no  right  to  assume,  as  he  probably  did 
assume,  that  any  one  whose  duty  it  might  be  to  pass  judicially 
upon  the  question  of  the  validity  of  it,  could  and  would  con- 
sider the  idterior  dispositions  of  the  equal  parts  of  the 
residuary  estate  by  the  appraisal,  resulting  from  the  actual 
division,  as  taking  effect,  or  intended  to  take  effect,  on  the 
death  of  the  widow. 

I  cannot  ignore  the  fact,  that  these  executory  dispositions,  if 
they  ever  take  effect,  as  vesting  an  estate  or  interest,  cannot  so 
take  effect  for  an  indefinite  period  after  the  death  of  the  widow, 
nor  until  the  actual  division. 

I  cannot  ignore  the  fact,  that  the  words  and  provisions  of 
the  sixteenth  clause  of  the  will,  relating  to  these  executory  dis« 
positions,  are  to  the  effect,  that  if  they  ever  take  effect,  as  giving 
vested  rights  or  interests,  they  must  so  take  effect  at  the  time 
of  distribution,  or  of  the  actual  division,  and  not  on  the  death 
of  the  widow. 

If  it  should  be  assumed  that  the  surrogate  would  willingly 
and  promptly  choose  an  appraiser,  and  that  the  appraisal 
would  be  made  within  a  reasonable  time  after  the  death  of  the 
widow,  and  that  the  division  would  be  made  within  a  reason- 
able time  aft;er  the  appraisal,  yet  how  can  a  transaction  which 
18  to  take  place  in  a  reasonable*  time,  or  some  time  after  the 
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death  of  the  widow,  be  considered  as  taking  place  on  her 
dq^tht 

The  estate  of  the  trustees  under  the  trust  prior  to  the 
division,  if  they  took  any,  could  not  be  called  a  future  estate, 
nor,  perhaps,  can  a  trust  be  called  a  condition  or  limitation 
within  1  Rev.  Stat.,  723,  §§  13, 14, 15 ;  773,  §1.  But  the«^ 
provisions  of  the  Revised  Statutes  declare  a  rule  of  public 
policy,  and  a  trust  which,  if  valid,  will  cause  a  suspension  of 
tlie  absolute  alienability  of  property  in  conflict  with  the  rule 
and  with  the  policy  of  the  rule,  must  be  void. 

I  would  say  ftirther  on  the  question  as  to  the  validity  ^o  tanio 
of  the  trust  scheme,  as  vesting  the  residuary  estate  in  the 
executors,  as  trustees,  to  be  held  and  carried  by  them  after  the 
death  of  the  widow,  till  the  directed  actual  division,  that  the 
Revised  Statutes  do  not  authorize  an  express  trust  of  real  estate 
vesting  an  estate  in  the  trustee,  that  the  trustee  may  convey 
it  to,  or  divide  it  among,  devisees.  (1  R.  S.,  728,  §  55 ;  1  R.  S., 
729,  §  58  ;  Boynton  v.  Hoyt,  1  Denio,  53 ;  Ilawley  v.  James, 
16  Wend.,  114 ;  I/mg  v.  Raphe,  5  Sandf.  S.  C.  R.,  863.) 

But  perhaps  the  most  destructive  feature  of  the  sixteenth 
clause  of  the  will  is,  that  the  executory  dispositions  of  the 
residuary  estate,  on  and  after  the  directed  actual  division  of  it, 
if  valid,  must  necessarily  suspend  the  absolute  right  or  power 
of  disposition  of  the  carpus,  or  capital  of  the  whole 
of  it,  from  the  death  of  the  testator,  during  the  lifetime  of 
the  widow,  and  aiter  her  death  for  an  indefinite  period,  and 
until  the  actual  division  of  it  shall  take  place. 

I  think  I  have  shown  that  such  suspension  would  be  illegal; 
and  therefore,  these  executory  dispositions  must  all  be  declared 
void,  void  "  m  thei/r  oreation,^^  (See  the  provisions  of  the 
Revised  Statutes  and  cases  before  referred  to.) 

The  executory  gifts  td  the  sons  and  to  their  issue,  arid  plainly 
contingent. 

Look  at  the  wording  of  the  gifts  to  the  testsit6r'«  son, 
Edward  Augustus,  ^^  or  in  case  of  his  death  prior,  &c.,  to  his 
then  (that  is  time  of  distribution  or  actual  division)  lawful- 
issue."    The  gifi»  are  so  worded,  as  to  be,  in  effect,  a  gift  to 
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the  eon,  if  he  survivea  tiie  actual  divifiion ;  or  if  he  does  not, 
then  a  gift  to  such  issue  of  his  that  he  ojiay  haye  left^  as  Aur* 
yive  tl^e  aetual  diyision. 

The  gifts  are  not  to  the  son ;  and  in  case  of  his  death  before 
the  actual  diyision,  leaying  issue,  to  his,  or  to  such  issue. 
Had  this  been  the  gift,  or  the  wording  of  the  gift,  it  might 
possibly  haye  been  said,  that  the  son,  on  the  death  of  the  tes- 
tator, took,  and  has  a  yested  estate  or  interest  in  the  subject 
of  the  gift,  or  a  yested  right  to  the  subject  of  it,  liable  to  be 
defeated  by  his  death  before  the  actual  diyision.  But  if  he  so 
took  and  has  such  yested  estate,  interest  or  right,  it  can  only 
be  defeated  by  the  gift  to  his  issue  taking  effect  and  vesting  on 
the  son's  death  before  the  actual  division,  leaving  issue ;  but 
the  gift  to  the  issue  cannot  vest  iheny  for  the  gift  to  the  issue 
of  the  son  dying  before  the  division,  is  to  the  issue  of  such 
son,  living  at  the  time  of  the  acttuzl  dvviaion,  and  not  to  the 
issue  of  such  son,  living  at  the  decease  of  such  son.  In  effect, 
the  gift  to  the  issue,  is  a  gift  to  such  issue  as  live  till  the  actual 
division. 

The  further  provisions  relating  to  the  gifts  to  both  sons  and 
their  issue,  to  wit:  ^^And  in  case  of  the  decease  of  either  of 
my  sons,  prior  to  such  division,  leamng  no  lawful  issue  living 
at  the  time  of  such  divieiony  then  my  surviving  son ;  or  in  case 
of  his  death,  his  lawful  issue,  then  living,  shall  take,''  &c., 
would  seem  to  leave  no  room  for  doubt,  that  the  executor}'' 
gifts  to  the  testator's  son,  Edward  Augustus,  and  to  his  issue, 
are  both  contingent,  that  neither  can  vest  before  the  actual 
di>dsion  of  the  residuary  estate.  These  gifts  are,  in  fact,  alter- 
native executory  gifi»  or  limitations,  whidi,  at  common  law, 
would  haye  been  called  executory  gifts  or  limitations,  contin- 
gent in  a  double  aspect ;  that  is,  the  gift  to  the  son  is  contin- 
gent, and  the  gift  to  the  issue  of  the  son  is  contingent. 

I  shall  assume  that  it  cannot  be  necessary  to  show,  if  both 
are  contingent,  that,  if  valid,  they  must  necessarily  suspend 
the  absolute  alienation  of  the  subject  of  them,  imtil  the  actual 
division  of  the  residuary  estate. 
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And  I  shall  assame,  that  I  hayo  shown,  that  snoh  suspen- 
sion would  be  illegal. 

It  follows  that  these  contingent  alternative  executoiy  gifb^ 
or  limitations,  must  be  declared  void ;  void  in  their  creation. 

(See  the  provision  of  the  Bevised  Statutes  and  the  cases 
before  referred  to.) 

Of  course,  all  that  has  been  said  of  the  contingent  alterna- 
tive executory  gifts  to  the  testator's  son,  Edward  Augustus, 
and  his  issue  applies  to  the  contingent  alternative  executory 
gifts  to  his  other  son,  and  his  issue. 

The  ulterior  or  executory  dispositions  of  the  other  half  of 
the  residuary  estate,  on  and  after  the  directed  actual  division, 
I  think,  are  also  all  contingent,  and  therefore  invalid  and 
void ;  void  in  their  creation. 

If  the  daughters  survive  the  division,  their  shares  or  parts, 
are  to  pass  under  a  new  active  trust  for  their  lives,  and  con- 
tingently afterward  for  the  minority  of  issue. 

If  either  daughter  dies  before  the  division,  leaving  issue,  I 
have  already  said  in  substance,  that  I  cannot  find  words  or 
provisions  expressly  or  impliedly  giving  any  vested  estate, 
interest  or  right  to  such  issue,  on  the  death  of  the  daughter  so 
dying,  or  before  the  division. 

In  de&ult  of  issue  of  either  daughter,  the  two  twelfth  parts 
disposed  of  contingently  iu  the  first  instance,  for  her  and  her 
issue,  are  to  go  to  the  heirs-at-law  of  the  testator. 

But  either  daughter  might  die  without  issue,  before  or  aft;er 
the  division. 

The  provisions  relating  to  the  executory  dispositions  of 
the  half  of  the  residuary  estate,  intended  contingentiy  for  the 
benefit  of  the  daughters  and  their  issue,  are  complicated  and 
perplexing. 

As  the  result  of  a  careful  consideration  of  them  and  of  the 
general  evident  scheme  of  the  sixteenth  clause  of  the  will, 
I  must  say,  I  do  not  think,  that  the  testator  intended,  if  either 
daughter  died  before  the  division  without  issue,  that  the  testa- 
tor's heirs-at-law  should  on  her  death,  and  before  the  division, 
take  any  vested  estate  or  interest  in  the  two  twelftli  paits  dis 


1869.]  OP  THE  STATE  OF  NEW  YORK.  869 


Manice  «.  Manice. 


posed  of  contingently  in  the  first  instance,  for  the  benefit  of 
such  daughter  and  her  issne. 

The  scheme  of  the  sixteenth  cbrase  of  the  will  is,  for  the 
execntors  as  trustees,  on  the  testator's  death,  to  take,  hold, 
and  cany  the  corpus  of  the  residuary  estate  with  its  accumula- 
tions, and  the  testator's  estate  and  interest  in  the  corpus  of 
the  residuary  estate,  till  the  directed  actual  division  should 
take  place. 

And  this  scheme  is  evidently  inconsistent  with  an  intention 
that  any  one  other  than  the  trustees,  should  take  or  have 
under  the  will  a  vested  estate  or  interest  therein  before  such 
division  should  take  place. 

Had  undivided  estates  or  interests  in  the  residuary  estate, 
been  so  limited  on  the  death  of  the  widow,  as  to  tken  vest, 
such  estates  or  interests,  though  undivided,  would  of  course 
have  been  alienable  on  their  so  vesting;  and  the  subsequent 
trust  powers,  or  directions  as  to  the  appraisal,  division,  con- 
veying &c.«  might  have  been  viewed  as  trust  powei^  for  par- 
tition, not  calling  for  any  estate  or  interest  in  the  trustees; 
the  validity  or  execution  of  which,  as  such,  could  not  have  sus- 
pended or  affected  the  alienability  of  the  residuary  estate. 

But  considering  that  the  executory  dispositions  are  of 
twelfths  of  the  aggregate  of  the  appraiaaU^  and  yet  as  to  the 
realty,  dispositions  of  parts  or  pieces  thereof  specifically  by 
description  at  their  appraised  value,  which  realty,  thus  speci- 
fically disposed  of,  is  expressly  excepted  from  the  trust  power 
of  sale,  it  would  seem  that  it  might  have  been  a  difficult  task 
to  have  so  worded  these  dispositions,  Tetaming  the  cha/rcLcter 
or  description  of  the  evibjeata  cf  th&m,^  as  to  have  allowed 
vested  estates  or  interests  under  them  before  the  actual  divi- 
sion. 

I  hesitated  in  suggesting  further,  that  the  event,  that  is  the 
actual  division  of  the  residuary  estate  as  directed  by  the  testa- 
tor, on  which  the  executory  dispositions  are  limited,  is  also 
contingent,  inasmuch  as  the  surrogate  of  the  county  of  New 
York  might  decline  to  choose  an  appraiser,  and  the  testator 
could  not  impose  upon  the  surrogate  a  private  trust  duty  out- 
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8ide  of  his  official  duties,  the  performance  of  which  ooald  be 
enforced  ;  but  I  really  do  not  now  see  any  answer  to  the  so^ 
gestion. 

Of  course,  if  the  event  on  which  the  executory  diapodtioBs 
are  limited  is  contingent,  they  cannot  vest  until  the  contin- 
gent event  happens,  and  the  absolute  inalienability  of  the 
residuary  estate  mmt  be  suspended  until  the  contingency 
happens. 

I  assume,  it  does  not  necessarily  follow  from  the  invalidity 
and  voidness  of  all  the  intended  ulterior  or  executory  dispo- 
sitions of  the  residuary  estate,  or  from  the  invalidity  j^t^y)  tanto 
of  the  trust  as  vesting  the  residuary  estate  in  the  trustees^  to 
hold  and  carry  under  the  tru^t  after  tlie  death  of  the  widow, 
till  the  directed  division  of  it  might  actually  take  place,  that 
wiiat  may  be  called  the  first  part  of  the  trust  scheme,  during 
the  lifetime  of  the  widow,  either  cannot  be,  or  should  be, 
sustained  for  such  purpose  or  purposes  of  it,  as  may  be 
lawful. 

It  is  conceded,  that  the  express  trust  for  the  accnmulatioiii 
of  one-half  of  the  surplus  income,  after  the  payment  of  cer- 
tain legacies  during  the  life  of  the' widow,  is  unlawful  and  void. 

But  I  think  the  first  part  of  the  trust  scheme  impliedly 
caUs  for  the  accumulation  of  much  more  of  the  income  in  cei^ 
tain  contingencies. 

The  annuities  of  $1,600  each,  payable  to  the  testator's  diit 
dren  out  of  the  income,  are  payable  \in  terms  durmff  the  life 
of  the  loidaw  ;  not  during  the  life  of  the  child. 

So  also  the  eighteenth  parts  of  one-half  of  the  surplus 
income  after  the  payment  of  the  annuities  and  certain  other 
legacies,  payable  to  the  children,  are  payable  during  the  life 
of  the  widow,  and  not  during  the  life  of  the  child. 

All  the  children  (at  the  time  of  the  execution  of  the  will  or 
of  the  death  of  the  testator),  might  and  probably  would  sur- 
vive the  widow ;  and  if  they  should,  their  annuities  and  parts 
of  the  surplus  income,  would  have  been  paid  to  them,  during 
the  life  of  the  widow. 

But  .'ill  the  testator's  children  might  die  before  the  widow, 
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each  leaving  issae,  or  neitlier  leaving  issue.  In  case  of  either 
of  the  testator's  children  dying  before  the  ^vidow,  leaving 
issne,  I  find  nothing  in  the  will  expressly  or  impliedly  author- 
izing the  payment  to  such  issue,  or  to  any  one  for  such  issue 
thereafter  till  the  death  of  the  widow,  of  the  annuity  and 
parts  of  the  surplus  income  wliich  the  child  so  dying,  leaving 
iasae,  would  have  received,  had  he  or  she  survived  the  widow. 
Kor  in  case  of  either  child  of  the  testator  dying  before  the 
widow,  without  leaving  issue,  do  I  find  anything  in  the  will 
expressly  or  impliedly  authorizing  the  payment  to  the  survi- 
^  .ido,  JcbilL,,  o,  «y  »  ^iS^t  U,eM,  or  „j  .ne 
else,  thereafter,  till  the  death  of  the  widow,  of  the  annuity 
and  parts  of  surplus  income,  which  such  child  so  dying  with- 
out issue,  would  have  received,  had  he  or  she  survived  the 
widow. 

I  think  it  fair  to  infer,  considering  the  whole  trust  scheme, 
that  the  testator  intended  and  expected,  if  either  of  his  chil- 
dren died  before  his  widow,  leaving  issue,  or  without  leaving 
issue,  that  the  ceasing  thereby  of  the  payment  of  his  or  her 
annuity  and  parts  of  the  surplus  income,  should  and  would 
increase  the  surplus  income  annually  thereaft;er  till  tlie  death 
of  the  widow,  for  accumulation,  by  precisely  the  amount  of 
income,  which,  as  annuity,  &c.,  he  or  she  would  have  received 
annually,  had  he  or  she  survived  the  widow. 

It  follows,  if  the  trust  i&  valid  as' vesting  in  the  trustees  the 
residuary  estate  till  the  death  of  the  widow,  as  aU  the  testa- 
tor^ s  children  may  die  before  the  widow,  and  as  the  testator's 
mother  is  dead,  tiiat  the  trust  may  become  a  trust  for  receiv- 
ing annually  the  income  of  the  residuary  estate  (now  probably 
$100,000  or  over),  for  the  purpose  of  paying  thereout  to  the 
widow  the  annuity  of  $8,000,  and  six  eighteenth  parts  of  one- 
half  the  surplus  after  paying  her  annuity,  and  for  paying  the 
remainder  of  the  income  to  whoever  might  be  entitled  to  it 
on  the  theory  that  the  testator  had  not  made  any  valid  testa- 
mentary disposition  of  it;  for  it  could* not  lawfully  be  accu- 
mulated under  the  express  and  implied  trusts  for  accumula- 
tion ;  nor  could  it  go  under  the  provision  of  the  Eevised 
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Statutes  (1  R.  S.,  726,  §  40),  the  intended  ulterior  and  execa- 
tory  dlBpofiitions  of  the  rediduary  estate,  and  of  its  intended 
accumulations  being  invalid  and  void,  and  there  being  no  per- 
son  or  persons,  voider  or  hy  the  wiUy  entitled  to  any  ^^  eventual 
estate  "  in  the  subject  of  the  trust. 

Again,  had  the  testator  expressly  provided  in  case  of  thi 
death  of  either  child  before  his  widow  leaving  issue,  that  the 
trustees  should  apply  to  the  education  or  support  of  such 
issue,  or  pay  over  to  such  issue,  thereafter,  tQl  the  death  of  the 
widow,  the  like  annuity  and  parts  of  one-half  of  the  surplus 
income,  the  child  so  dying  had  received,  or  was  to  receive,  it 
would  have  been  impossible  to  say,  that  the  trust  as  to  such 
issue,  was  authorized  and  valid. 

It  is  impossible  to  say,  that  the  Revised  Statutes  authorize 
an  express  active  trust  of  real  estate  vesting  an  estate  in  the 
trustee,  to  receive  the  rents  and  profits  of  lands,  and  apply 
them  to  the  education  or  support  of  A.  B.,  or  to  pay  them 
over  to  A.  B.  during  the  life  of  0.  D.,  and  in  case  of  A.  B.'8 
death,  leaving  issue  living,  C.  D.  to  apply  the  rents  and  proiits 
to  the  education  or  support  of  such  issue,  or  to  pay  them 
over  to  such  issue,  till  the  death  of  C.  D. 

The  words  of  the  provision  of  the  Revised  Statutes  are: 
^^  To  receive  the  rents  and  profits  of  lands,  and  apply  them  to 
the  education  and  support,  or  either,  of  any  person  during 
the  life  of  such  person,  or  for  any  shorter  term,  subject,"  &c 

The  words  "  any  person"  mean  one  person,  as  the  subse- 
quent words  "such  person"  conclusively  show;  and  the  wordf 
"  during  the  life  of  such  person  or  for  any  shorter  term," 
mean  during  the  life  of  such  person  or  for  any  shorter  term, 
which  must  expire  within  the  life  of  such  person. 

To  hold  that  the  words  "of  any  person  during  the  life  of 
such  person  or  for  any  shorter  term,"  mean  of  such  person, 
and  of  any  number  of  issue  of  such  person,  during  the  life  of 
another  person^  would  be  taking  greater  judicial  liberty  with 
the  words  and  plain  meaning  of  the  provision  than  I  am 
willing  to  take  or  sanction.  An  express  active  trust  of  real 
estate  may  be  invalid  and  void  by  the  Revised  Statutes, 
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though  it  may  not,  if  valid,  tinlawfully  suspend  the  absolute 
alienation  of  the  subject  of  it.  This  proposition,  the  truth  of 
which  is  so  palpably  and  conclusively  shown  by  several  sec- 
tions or  provisions  of  the  Bevised  Statutes  relating  to  trusts 
of  real  estate,  as  not  to  permit  without  just  cause  of  rebuke, 
a  suggestion  to  the  contrary,  would  seem  accidentally  to  have 
been  overlooked  in  one  or  more  reported  cases.  (See  GUman 
V.  Reddington^  24  N.  Y.  E.,  9.) 

It  is  even  difficult  to  say,  that  the  trust  to  receive,  i&c,  and 
to  apply^  or  pay  over,  &c.,  is  valid  as  to  the  testator's  chil- 
dren. 

The  provision  of  the  Eevised  Statutes  evidently  means, 
that  the  life  or  shorter  term  during  which  the  rents,  &c.,  may 
be  received  and  applied,  or  paid  over,  shall  be  the  life  of  the 
beneficiary,  or  a  shorter  term  than  his  or  her  life.  {Downing 
V.  MarshaU,  23  N.  Y.  E.,  377.) 

The  trust  in  question  as  to  the  testator's  chilflren,  is  in 
efifect,  to  receive,  &c.,  and  to  pay  over,  &c.,  during  the  life 
of  the  widow,  or  for  a  shorter  term  than  her  life ;  for  as  to 
such  of  the  children  of  the  testator  as  survive  the  widow,  the 
rents,  &c.,  will  have  been  received,  &c.,  during  the  life  of 
the  widow,  and  as  to  such  of  the  children  as  do  not  survive 
the  widow,  the  rents,  &c.,  will  have  been  received,  &c.,  for  a 
shorter  term  than  the  life  of  the  widow. 

I  assume  that  the  purpose  of  the  trust  as  to  the  widow  is 
lawful  and  authorized,  and  I  do  not  say  that  the  purpose  of 
the  trust  as  to  the  testator's  children  is  unlawful  and  unau- 
thorized ;  but  whether  it  is  or  not,  considering  the  contingen- 
cies and  difficulties  to  which  the  feature  oAhe  trust  scheme  last 
considered  exposes  it,  its  intimate  connection  with  the  express 
and  implied  purposes  of  unlawful  accumulations,  the  impossi- 
bility of  saying  that  the  trustees,  as  such  under  the  trust,  as  a 
trust  vesting  in  them  the  whole  residuary  estate  during  the 
life  of  the  widow,  can  lawfully  hold  the  whole  of  it,  and 
receive  the  income  of  the  whole  of  it,  for  the  purpose  of  pay- 
ing over  a  small  part  of  the  income  to  the  testator'^  widow 
and  diildren  under  the  trust  scheme,  and  the  balance  of  it  to 
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the  testator's  heirs-at-law,  and  next  of  kin  as  undisposed  of 
by  him ;  and  considering,  also,  the  intended  entirety  of  the 
corpus  of  the  residuary  estate  during  the  life  of  the  widow,  and 
until  the  directed  division  of  it  with  its  accumulations,  and 
the  impossibility,  in  this  case,  without  the  exercise  of  arbitrary 
discretion,  of  determining  as  to  what  part  or  how  much  of  tlie 
residuary  estate  the  trust  scheme  shall  be  deemed  valid  as 
vesting  an  estate  in  the  trustees  as  such,  j»*o  tanto  for  the 
lawful  purposes  of  the  trust  during  the  life  of  the  widow ;  and 
considering  the  invalidity  and  voidness  of  the  ulterior  and 
executory  dispositions  of  the  residuary  estate  with  its  accu- 
mulations, with  a  view  to  which  ulterior   and  executory 
dispositions,  it  is  to  be  presimied  the  first  part  of  the  trust 
scheme  during  the  life  of  the  widow,  with  its  express  and 
implied  trusts  for  accumulations  of  income  was  framed ;  I 
think  the  trust  scheme  should  not  be  sustained  as  vesting  m 
the  trustees,  as  such,  the  residuary  estate,  or  any  part  or 
portion  of  it,  or  any  estate  or  interest  in  it,  for  any  or  either 
of  the  declared  purposes  of  the  scheme  during  the  life  of  the 
widow ;  and  the  ulterior  and  executory  dispositions  beiag 
invalid  and  void,  and  the  law  not  allowing  the  trustees  to 
hold  and  carry  the  residuary  estate  from  and  after  the  death 
of  the  widow,  under  the  trust  as  vesting  it  in  them  till  the 
division  for  the  purpose  of  dividing  and  conveying  and  trais- 
forring  it  as  directed,  as  I  think  I  have  before  shown ;  it 
follows,  that  my  conclusion  is  and  must  be,  that  the  testator 
died  intestate  as  to  his  residuary  estate,  whidi  he  intended  to 
dispose  of  by  the  sixteenth  clause  of  his  will,  and  without  having 
made  any  valid  testamentary  disposition  thereof,  or  of  its 
accumulations,  except  so  far  and  in  such  particulars  as  the 
intended  dispositions  and  purposes  of  the  sixteenth  clause 
of  the  will  can  and  should  be  carried  out  through  or  by  the 
execution  of  the  trust's  directions  or  powers,  viewed  only  as 
powers  in  trust. 

The  ulterior  and  executory  dispositions  on  the  directed 
division  being  void,  the  preliminary  directed  appraisal  and 
the  directed  actual  division,  and  the  execution  of  the  oon- 
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veyances,  or  traDsfers,  directed  thereon,  would  be  idle  cero- 
moiiies  for  aught  I  can  see.  The  conveyances,  or  transfers, 
if  executed  under  the  direction  or  power  to  convey,  viewed  as 
a  power  in  trust,  could  give  or  convey  no  estate  or  interest, 
certainly  as  to  the  real  estate,  to  the  grantees  or  transferees  as 
siuch.  Moreover,  if  one  is  permitted  to  suppose  what  could 
not  be,  that  such  grantees  or  transferees  could  and  would  take 
the  residuary  estate  under  conveyances  or  transfers,  made 
under  the  power  or  direction  to  convey,  ifec,  viewed  as  a 
power  in  trust,  as  grantees  or  transferees  under  the  convey- 
ances or  transfers,  and  not  as  devisees  and  legatees  under  the 
will,  I  do  not  see  but  the  power  to  convey,  viewed  as  a  power 
in  trust,  would  suspend  the  absolute  alienation  of  the  residuary 
estate  till  the  actual  division  of  it,  and  be  void,  as  a  power  ii 
trust,  for  that  reason. 

The  power  to  sell  and  convey  the  house  and  lot,  and  stable 
and  lot,  given  to  the  widow  for  life,  was  given  for  the  purpose 
of  having  the  proceeds  of  the  sales  divided,  transferred  and 
disposed  of  with  the  other  residuary  property.  As  the  pur- 
pose cannot  be  carried  out,  but  fails,  the  power  should  fall 
or  fail. 

I  need  not,  probably  say,  that  as  to  the  residuary  real  estate, 
to  hold,  though  the  testator  did  not  succeed  in  or  by  the  six- 
teenth clause  of  his  will  investing  in  the  trustees,  as  such,  the 
residuary  estate,  or  any  estate  or  interest  therein,  yet  that  they 
might  collect  and  receive  the  rents  and  income  of  the  residuary 
estate,  and  pay  them  over  or  apply  them  so  far  as  they  law- 
fully could,  under  or  according  to  trust  scheme  under  trust 
to  receive,  &c.,  and  to  pay  over,  &c.,  as  powers  in  trust,  would 
be  inconsistent  with  the  purpose  and  policy  of  the  provisions 
of  the  Sevised  Statutes  authorizing  and  regulating  certain 
express  and  active  trusts  of  real  estate,  and  abolishing  all  other 
trusts  of  real  estate  vesting  an  estate  in  the  trustees. 

Lord  OoKE  says :  ^^  What  is  land  but  the  rents  and  profits 
thereof? "  It  has  over  and  over  again  been  held  that  a  devise 
of  the  rents  and  profits  of  land  is  a  devise  of  the  land  itself. 
It  would  defeat  the  purpose  of  the  provisions  of  the  Revised 
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Statutes  referred  to,  to  hold  that  under  a  trust  scheme  like 
this,  the  trustees  could  collect  and  receive,  and  pay  over  the 
rents,  profits,  &c.,  on  the  theory  that  the  naked  legal  title,  or 
legal  estate  in  fee,  descended  to  the  heirs^t-law  without  the 
rents,  issues,  and  profits,  leaving  them  to  be  collected  and 
received,  and  paid  over  under  the  trust  powers  or  directions, 
viewed  as  powers  in  trust. 

The  power  to  let  or  lease,  during  the  life  of  the  widow,  any 
part  of  the  residuary  real  estate  for  terms  not  exceeding  five 
years,  and  the  power  to  sell  any  of  such  real  estate  not  sped- 
ficaUy  deviseSin  the  siasteenth  dause^  and  other  trust  directions 
and  powers  relating  to  the  management  of  the  trust  property, 
its  insurance,  repairs,  the  payment  of  taxes,  assessments,  &c., 
wen»  aU  plainly  given  as  auxiliaiy,  or  subsidiary,  to  the  trost 
scheme  as  vesting  an  estate  in  the  trustees,  as  such,  with  a 
view  to  the  ulterior  dispositions,  and  should  fail  or  fall,  with 
the  scheme  as  vesting  such  estate,  and  with  the  ulterior  dis- 
positions. 

The  mother  of  the  testator  is  dead,  and  it  is  presumed  that 
the  legacies  given  in  the  thirteenth,  fourteenth  and  fifteenth 
clauses  of  the  will  have  been  paid.  But  neither  the  mother's 
annuity,  nor  these  legacies,  though  directed  to  be  paid  out  of 
the  trust  income  of  a  certain  part  of  the  testator's  estate 
(that  is  the  residuary),  would  have  abated  or  failed  in  conse- 
quence of  the  failure  of  the  trust  fiind  or  income  out  of  which 
they  were  payable.  Notwithstanding  the  tisdlure  of  the 
directions  to  pay  them  out  of  the  income  of  a  certain  part  or 
portion  of  the  testator's  estate,  they  could  and  would  have 
been  viewed  as  general  pecuniary  l^acies,  and  as  such  paya- 
ble out  of  the  general  assets,  in  the  hands  of  the  executors, 
as  executors. 

So  also,  I  think,  the  bequest  to  the  treasurer  of  Yale  Col- 
lege, in  the  sixteenth  clause  of  the  will,  though  expressly 
payable  out  of  the  trust  residuary  estate,  on  the  death  of  the 
widow,  does  not  abate  by  the  failure  of  the  trust  scheme,  and 
may  (if  otherwise  valid),  be  viewed  as  a  general  pecuniary 
legacy,  and  paid,  or  its  payment,  on  the  d^th  of  tT^dow 


1869.]  OF  THE  STATE  OF  NEW  YORK.  87 


Manice  «.  Manice. 


may  be  provided  for,  out  of  the  general  assets.  (  Walton  v. 
Walton,  7  John.  Oh.,  258 ;  2  WilUams'  Executors,  839,  1046, 
ind  cases  cited ;  Boys  y.  Williams  2  Buss,  and  M.,  689 ; 
Oiddings  v.  Seward,  16  N.  T.,  867 ;  Shep.  Touchstone,  433 ; 
Imb.,  310 ;  4  Ves.,  565 ;  8  Ves.  and  Bea.,  5.) 

So  also,  I  think,  the  taxes  and  assessments,  of  or  on  the 
premises  given  to  the  widow  for  life,  should  and  can  be  paid 
(or  their  payment  provided  for)  by  the  executors,  as  execu- 
tors, out  of  the  general  assets,  nothwithstanding  the  failure 
of  the  trust  scheme,  and  of  the  trust  fund,  out  of  which  they 
are  directed  to  be  paid. 

But  this  cannot  be  said  of  the  annuities  and  further  gifts 
out  of  the  income  of  the  trust  residuary  estate  to  the  child- 
ren and  widow,  during  the  life  of  the  widow.  These  can- 
not be  viewed  and  paid  as  general  pecuniary  legacies,  out  of 
the  general  assets ;  for  it  must  be  presumed  that  they  were 
given  on  the  theory,  that  the  testator  supposed  he  was  making, 
by  the  sixteenth  clause  of  his  will,  valid  dispositions  of  all 
residuary  estate,  and  it  cannot  be  supposed  that  he  would, 
in  view  of  the  results  of  his  not  making  by  that  clause  of 
his  will  a  valid  disposition  of  any  part  of  it,  have  made  these 
provisions  for  his  widow  and  children. 

From  the  views  which  have  been  expressed,  it  follows  that 
the  testator  should  be  deemed  to  have  died  intestate  as  to 
his  residuary  estate,  real  and  personal,  and  its  acctunulations 
of  income,  and  without  having  made  any  valid  testamentary 
disposition  thereof,  or  of  any  part  or  portion  thereof,  in  or  by 
the  sixteenth  clause  of  his  will,  otherwise  than  as  the  payment 
of  legacies  or  moneys  directed  to  be  paid  in  that  clause,  which 
may  be  viewed  as  general  pecuniary  legacies,  and  paid  as  such 
out  of  the  residuary  personalty,  viewed  as  assets,  vested  in  the 
executors  as  such,  for  administration,  may  be  regarded  as  dis- 
positions by  that  clause,  of  portions  of  the  residuary  person- 
alty ;  and  that  the  rights,  estates  or  interests  of  the  parties 
to  these  actions,  to  or  in  the  residuary  estate,  and  its  accumu- 
lations of  income,  should  be  declared  and  adjudged  to  be  on 
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the  theory 'tiiat  the  testator  did  die  intestate,  as  to  the  residih 
aiy  estate  and  its  accumulations. 

As  the  annuity  to  the  widow  abates,  any  election  she  may 
have  madcj  to  take  the  provisions  of  the  will  for  her,  in  lieu 
of  dower,  should  not  impair  or  affect  her  right  to  dower  in 
the  residuary  real  estate. 

I  understand  that  the  laws  of  the  domidl  of  the  testator, 
control  his  testamentary  dispositions  of  personal  prox>erty,  and 
that  in  cases  of  intestacy,  the  laws  of  the  domidl  of  the  intes- 
tate, declare  the  succession,  and  right  of  succession  to  his 
undisposed  of  personal  property,  and  that  the  "foa?  rei  sitm^* 
controls  testamentary  dispositions  of  real  estate,  and  dedares 
and  regulates  the  succession,  and  right  of  succession  to  it  in 
cases  of  intestacy. 

It  follows,  that  the  share  of  the  residuary  estate,  real  and 
personal,  and  of  its  accumulations  of  income  (assuming  all  the 
residuary  real  estate  to  be  in  tlusBtate)  which  Mrs.  Lockwood 
was  eutitled  to,  on  the  theory  aforesaid,  was  by  the  laws  i>f 
this  State ;  that  the  rights,  estates,  or  interests  of  her  children, 
as  her  heirs-at-law,  and  of  Mr.  Lockwood,  as  her  surviving 
husband,  in  or  to  her  share  of  the  i^esiduary  real  estate,  a}  e, 
by  the  laws  of  this  State ;  that  the  property,  rights  and  inti»r- 
ests  of  her  children,  as  her  next  of  kin,  or  otherwise,  and  of 
Mr.  Lockwood,  as  her  surviving  husband,  or  otherwise,  to  jr 
in  her  share  of  the  residuary  personal  property,  are  by  the 
laws  of  Connecticut. 

But  Mr.  Lockwood's  right  to  reduce  into  his  possession  his 
late  wife's  share  of  residuary  personal  estate,  as  being  her 
administrator  by  !I^ew  York  letters  of  administration,  and  as 
such  right  could  only  be  enforced  by  him,  as  such  administrator, 
through  the  New  York  courts ;  and  as  he  is  a  party  to  these 
actions  as  such  administrator,  and  sole  plaintilBT  in  one  of  them, 
as  such,  which  may  be  viewed  as  in  part  to  enforce  such  right 
of  reduction,  as  such  administrator,  and  as  the  law  of  Ckm* 
necticut  is  in  proof,  showing  that  by  such  law  he  is  entitled 
only  to  the  use,  interest  and  profits  of  his  late  wife's  share  of 
the  residuary  personal  estate  during  his  life,  and  that  on  his 
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death,  her  children  will  be  entitled  to  the  principal  of  it 
.absolutely,  I  am  not  willing  to  eay,  that  the  judgment  in  these 
actions  should  not  provide  for  securing  to  her  children  tlieir 
•  future  rights  in  or  to  the  principal  of  her  share  of  the  residu- 
ary personal  estate,  before  it  shall  be  transferred  or  paid  over 
to  him,  as  such  New  York  administrator.  I  think  such  secu- 
rity may  be  required,  without  violating  any  established  prin- 
ciple of  comity  between  States. 

So  far  as  I  have  knowledge  of  recent  legislation,  the  rights, 
estates  and  interests  of  MrsLockwood's  children,  as  her  heirs, 
and  of  Mr.  Lockwood,  as  her  surviving  husband,  in  or  to  her 
share  of  the  residuary  real  estate,  are  by  the  general  provisions 
of  the  Revised  Statutes  regulating  descents,  and  the  act  of 
March  20,  1860.  (Laws  of  1860,  159,  §  11.)  What  their 
rights  may  be  before  the  legislature  adjourns,  no  one  can  tell. 

So  much  of  the  accumulations  of  income  as  came  from  the 
residuary  real  /estate,  should  be  regarded  and  treated  as  real 
estate ;  and  so  much  of  the  accumulations  of  income  as  came 
from  the  residuary  personal  property,  should  be  regarded  and 
treated  as  personalty. 

The  proceeds,  and  investments  of  proceeds,  in  the  hands  of 
the  executors  resulting  from  sales  of  residuary  real  esitate 
under  the  power  of  sale,  in  the  sixteenth  clause  of  the  will, 
should  be  regarded  and  treated  as  real  estate. 

The  legacy  of  $5,000  to  the  treasurer,  for  the  time  being  of 
Yale  College,  on  the  death  of  the  widow,  viewed  as  a  general 
pecuniary  legaqr,  payable  out  of  the  assets  generally,  though 
the  trust  scheme  fails,  I  think  is  valid,  so  &r  as  that  the 
direction  to  pay  the  money  to  the  treasurer,  4&c.,  can,  and 
ought  to  be  complied  with.  Whether  the  frind  can  be  admin- 
istered, and  the  interest  of  it  accumulated,  as  directed  by  the 
testator,  for  the  purpose  specified  by  him,  I  shall  regard  as  a 
question  for  the  oourta  of  Connecticut.  If  they  shall  deter- 
mine that  the  fund  cannot  be  so  administered,  and  the  interest 
accumulated  by  the  laws  of  Connecticut,  it  is  to  be  presumed 
that  they  will  direct  the  fund  to  be  paid  over  to  whoever, 
under  the  circumstances^  may  be  entitled  to  it. 
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The  gifts  of  certain  real  estate  to  the  two  sons  and  their 
issue,  by  the  sixth  clause  of  the  will  (except  so  far  as  revoked 
by  the  codicil,  as  to  a  part  or  portion  of  the  subject  of  the 
gifts),  is  valid. 

So,  also,  is  the  gift  of  certain  real  estate  to  the  three  daugh- 
ters and  their  issue,  by  the  first  item  of  the  codicil. 

So,  also,  is  the  devise  to  testator's  two  sons  and  his  grandson, 
of  certain  real  estate  by  the  second  item  of  the  codicil. 

I  am  not  aware  of  any  question  presented  by  the  appeals, 
which  has  not  been  passed  upon. 

I  have  not  been  able  to  see  that  Arrwry  v.  Lordy  or  Harrir 
8on  V.  Harrison^  have  much,  if  anything,  to  do  with  the  ques- 
tions relating  to  the  sixteenth  clause  of  the  will,  or  with  the 
question,  whether  the  trust  scheme,  or  any  part  of  it,  can  or 
should  be  sustained. 

The  views  above  expressed  call  for  very  material  and  exten- 
sive modifications  of  the  judgment  of  the  Special  Term. 

The  order  or  judgment  of  the  General  Term  modifying 
that  judgment,  according  to  the  views  expressed  in  this  opin- 
ion, may  be  drawn  by  the  guardian  ad  litem  for  the  minor 
children  of  Mrs.  Lockwood,  or  by  either  of  the  coimsel  for 
the  testator's  daughters,  and  settled  on  notice. 

The  costs  of  aU  parties  on  this  appeal  should  be  paid  by 
the  executors,  out  of  the  accumulations  of  income. 

I  think  it  right  to  say  in  conclusion,  that  this  will  was  evi- 
dently drawn  by  an  intelligent  lawyer,  who  had  read  the 
Revised  Statutes,  and  knew  the  meaning  of  words,  for  a  per- 
sistent client,  who  was  determined  to  have  his  own  way,  by 
paying  for  it ;  and  though  the  examination  of  the  questions 
relating  to  the  sixteenth  clause  of  the  will,  has  cost  me  some 
labor,  yet  I  have  the  charity  to  wish,  if  the  kwyer  who  pen- 
ned  and  worded  the  sixteenth  clause  of  this  will,  should  ever 
pen  or  word  another  like  it,  that  it  may  never  be  his  judicial 
duty,  to  say  whether  it,  or  any  part  of  it,  is  valid^  under  or 
by  the  Revised  Statutes. 
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William  H.  Asfhtwall  v.  Daniel  Tobbakcs^  Edwabd  M. 
HoPKmSy  Henby  HoPEnrs,  Eobebt  L.  Cuttino,  Abraham 
B.  BoYLEs,  Charles  Morgan,  George  L.  Schuyler,  Gus- 
TAvus  A.  Laochi,  Ebenezer  G.  Burling  and  Charles 
Gould,  impleaded  with  Albert  C.  Bambey,  and  others. 

(General  Term,  First  District,  January,  1870.) 

A  Btockholder,  -who  has  been  compeUed  to  pay  the  debt  of  his  corporation, 
may  have  an  action  for  contribution  against  the  remaining  Btockholders 
who  -were  originally  liable  with  him  for  the  same. 

80  held,  where  the  stockholder  had  been  charged  nnder  the  provisions  of 
the  "Act  for  the  incori)oration  of  companies  formed  to  nayigate  the  ocean 
by  steamships"  (Laws  of  1852,  chap.  228,  p.  802),  which,  in  certain  eycnts, 
impose  upon  the  stockholders  a  several  liability  for  the  corporate  debts. 

The  equitable  doctrine  of  contribution  explained  and  enforced. 

One  who  has  induced  an  agent  to  go  beyond  his  powers,  and  enter  into 
a  contract  unauthorized  by  his  principal,  cannot  hold  such  agent  person- 
ally liable  upon  the  contract    Per  Ingraham,  J. 

It  seems,  an  ^gent  exceeding  his  authority,  but  acting  in  good  fidth,  where 
the  facts  are  known  to  both  parties,  is  not  personally  liable  upon  a  con- 
tract so  made  for  his  principal 

And  it  seems,  where  an  agent  pretends  to  act  for  his  principal,  in  making  a 
contract,  knowing  he  has  not  authority  therefor,  he  is  not  liable  upon  the 
contract,  but  upon  a  warranty  of  his  agency. 

T.  as  agent  for  Y.,  had  taken  fix)m  R  a  pledge  of  stock,  to  secure  a  note 
executed  by  the  latter  to  Y. ;  T.  then  agreed  with  R  to  take  the  stock  in 
payment  of  the  note  which  he  thereupon  gave  up  to  R,  and  there  was 
no  transfer  of  the  stock,  but  T.  retained  the  certificates ;  T.  had,  in  the  lat- 
ter transaction,  exceeded  his  authority  and  his  principal  repudiated  the 
purchase.~£<02tl,  error  to  charge  T.  in  an  action  against  stockholders 
for  contribution,  as  the  equitable  owner  of  said  stock. 

A  defendant  a^udged  in  an  action  against  him  to  be  the  owner  of  stock,  is 
not  estopped  by  the  Judgment  from  denying  his  ownership  in  an  action 
against  him  by  another  plainti£ 

And  it  seems  a  judgment  from  which  an  appeal  is  pending  is  not  a  final  Judg- 
ment by  which  the  parties  are  prevented  fix)m  disputing  the  facts 
acUudged  therein. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
Plaintiff  brought  the  action  as  a  stockholder  of  "  The  Mexi- 
can Ocean  Mail  and  Inland  Company,"  on  his  own  behalf,  and 


882  OASES  IN  THE  SUPREME  COURT  [Jan., 

that  of  all  other  stockholders  of  such  company,  who  might 
come  in  and  contribute  to  the  expense  of  the  action,  which 
was  for  a  dissolution  of  the  company,  &c.,  and  fo  compel  con- 
tribution by  the  defendants,  as  the  stockholders  who  were  liable 
originally  with  him,  toward  the  payment  of  certain  judgments 
recovered  against  him  by  judgment  creditors  of  the  compimy. 
The  defendant,  Torrance,  and  several  others  answered,  denying 
their  liability,  &c. 

It  appeared  that  ^^The  Mexican  Mail  and  Inland  Com- 
pany" was  duly  incorporated  under  "  the  act  for  the  ineorpo- 
ration  of  companies  formed  to  navigate  the  ocean  by 
steamships,"  passed  April  12th,  1852 ;  the  certificate  of  asso- 
ciation being  filed  with  the  derk  of  the  county  of  Kew  York 
January  8,  1863,  and  with  the  secretary  of  state  January 
25,  1853. 

Ko  certificate,  stating  the  amount  of  the  capital  stock  of 
the  corporation,  and  that  the  same  had  been  paid  in,  was  filed  in^ 
the  office  of  the  derk  of  the  county  of  Kew  York,  nor  was 
the  capital  paid  in,  in  fiill ;  but  the  company  commenced 
the  business  provided  for  in  the  articles  of  association, 
having  its  prindpal  business  office  in  the  county  of  'Sew 
York ;  and  it  contracted  various  debts  and  liabilities  on  which 
suits  were  afterward  brought,  judgments  recovered  and  execu- 
tions issued  and  returned  ntUla  bona. 

Suits  were  brought  on  these  judgments  (vide  JEaion  v. 
AspinwaU,  6  Duer.,  176,  aff 'd.  19  K  Y.,  119  ;  AhboU  v. 
AspinwaUj  26  Barb.,  202)  against  the  plaintiff,  and  judg- 
ments were  recovered  against  him  thereon,  with  costs ;  the 
plaintiff  had  paid  these  judgments,  and  also  had  incurred  and 
paid  expenses  for  l^al  services  in  defending  the  suits. 

The  referee  made  an  allowance  to  the  plaintiff  for  such 
costs  as  he  deemed  reasonable  in  each  of  the  suits,  and  found 
that  such  of  the  defendants  as  were  stockholders  at  the  time  the 
liabilities  had  been  incurred,  upon  which  the  judgments 
against  the  company  had  been  recoverckJ,  were  liable  in  con- 
tribution ;  and  that  such  of  said  stockholders  as  were 
solvent  should  further  contribute  to  the  payment  proportion* 
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ably,  of  the  amounts  uncollectible  from  those  who  were 
insolvent. 

He  also  charged  the  defendant,  Torrance,  with  liability  to 
contribute  for  certain  shares  of  stock  standing  in  the  name  of 
the  defendant,  Ramsey,  on  the  company's  books,  nnder  facts 
which  appear  in  the  opinion  of  the  court;  Separate  appeals  were 
bronght  by  defendants,  Ramsey  and  Torrance,  but  both  appeald 
are  disposed  of  in  this  opinion. 

John  Sherwood^  for  the  appellants,  Morgan,  Cutting,  Edward 
M.  and  Henry  Hopkins,  and  Bayles. 

Charles  A.  RapaUo^  for  the  appellant,  Torrance, 

WUliam  M.  EvarU^  for  the  respondent. 

Present — ^Inqraham,  Babnabd  and  Brady,  JJ. 

By  the  Court — Ingbaham,  P.  J.  The  principal  question 
submitted  in  this  case  is,  whether  a  stockholder.  Who  has  been 
compelled  to  pay  a  debt  due  a  corporation  formed  under  this 
general  law,  can  maintain  an  action  against  all  the  stockholders 
at  the  time  of  contracting  the  debt,  for  contribution,  when 
the  stockholders  are  only  severally  liable  under  the  statute. 

In  Young  r.  H^,  Y.  and  Liverpool  U.  S.  Mail  Steamship 
Co.  (15  Abbott,  69),  an  action  was  brought  against  the  stock- 
holders, praying  for  an  account,  and  that  judgment  might  be 
given  that  each  stockholder  pay  the  amount  he  should  be  foiind 
liable  to  pay,  &c.;  and  the  court,  in  General  Term,  held  that 
the  defendants  were  not  jointly  liable  in  that  action.  It  is 
said  in  regard  to  this  case,  that  it  was  an  action  by  a  creditor, 
and  that  his  remedy  is  against  individual  stockholders. 

The  cases  relied  on  as  sustaining  the  plaintiff's  right  to  eon- 
tribution,  are  Slee  v.  Bloom  and  Briggs  v.  Pennimanj  in  our 
own  courts. 

In  Slee  v.  Bloom  (19  John.,  456),  the  stockholders  were  indi- 
vidually liable,  and  the  action  for  contribution  was  held  to  be 
maintained,  and  contribution  was  decreed.  In  that  case  the 
plaintiff  was  a  creditor,and  the  chancellor  had  dismissed  the  bill, 
holding  that  the  plaintiff  had  no  riglit  to  maintain  the  action. 
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The  Court  of  Errors  reyeraed  the  decree  of  the  chancellor, 
holding  the  stockholders  liable  to  the  extent  of  their  respect- 
ive shares. 

This  decision  was  again  afSrmed.  (20  J.  R.,  669.)  In  Br%gg€ 
V.  Pefkmman  (8  Cowen,  387),  the  complainant  was  also  a 
creditor.  The  stockholders  were  individoallj  liable ;  and  in 
that  case,  as  in  that  of  Slee  v.  Bloom^  the  court  held  them  liable 
to  pay  the  debt  due  the  complainant.  Neither  of  these  cases 
were  brought  by  a  stockholder,  against  the  other  stockholders, 
to  compel  contribution. 

In  Jvd9on  y.  The  Hossis  Oaiena  Co,  (9  Paige,  698),  the 
chancellor  says  :  ^^  Those  stockholders  who  are  compelled  to 
pay  more  than  their  rateable  proportiona  of  the  debts,  &c,  will 
have  a  claim  for  contribution  against  other  stockholders  who  are 
liable  for  the  same  debts."  The  liability  in  that  case  was  joint 
and  several. 

In  various  other  cases,  this  liability  is  said  to  be  the  same 
as  that  of  partners.  {Alien  v.  SewaUy  2  Wend,  327 ;  Moss  v. 
Oakleyy  2  Hill,  269 ;  Bailet/  v.  Banoker,  3  Hill,  188.)  In 
the  latter  case,  Bbonson,  J.,  says :  ^^  They  should  be  left  to 
such  remedies  as  had  been  provided  by  law  for  the  adjust- 
ment of  partnership  transactions.  They  may  go  into  chancery 
for  an  account,  and  have  the  claims  of  all  parties  settled  upon 
an  equitable  principle." 

Several  other  cases  were  referred  to  on  the  argument,  but  all 
tending  to  the  same  points,  and  most  of  them  to  cases  of 
joint  liability,  but  none  have  been  cited  establishing  the 
reverse  of  the  proposition,  viz.:  That  in  cases  of  several 
liabDity,  no  contribution  can  be  enforced. 

The  equitable  doctrine  of  contribution  rests  upon  the  prin- 
ciple,  that  where  all  are  equally  liable  for  the  payment  of  a 
debt,  all  are  bound  equally  to  contribute  to  that  purpose. 
The  cases  above  referred  to  all  rest  upon  this  principle,  and 
although  I  entertain  some  doubt  as  to  this  rule  when  applied 
to  persons  severally  liable,  I  am  disposed  to  adopt  the  view  of 
the  referee,  that,  although  the  action  for  the  claim  must  be 
against  one  alone,  yet  when  that  one  has  paid  the  whole  debt, 
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he  may  claim  that  others  equally  liable  with  him  shall  bear  a 
share  of  his  loss.  This  was  so  stated  by  Denio,  J.,  in  Garrison 
V.  Sowe  (17  N.  T.,  458),  where  he  says:  "K  a  stockholder 
be  sued  to  enforce  his  individual  liability,  he  may  himself 
resort  to  a  suit  for  an  account  and  for  distribution." 

My  conclusion  is,  that  the  stockholders,  who  were  such  at 
the  time  of  contracting  this  debt,  are  bound  to  contribute 
proportionally  to  the  amount  of  their  stock  in  payment  of  the 
plaintiff's  claims. 

In  regard  to  the  appeal  of  defendant  Torrance,  in  this  case, 
the  referee  has  held  Torrance  liable  to  contribution  on  stock 
which  belonged  to  Bamsey.  In  March,  1854,  Torrance,  as 
agent  of  Mr.  Yanderbilt,  loaned  to  Bamsey  $3,000  on  750 
shares  of  stock  of  the  Mexican  Ocean  Mail  and  Inland  Com- 
pany, and  took  a  certificate  with  blank  power  attached ;  after- 
ward Bamsey  applied  to  Torrance  to  have  Yanderbilt  take 
the  stock  and  release  Bamsey  from  his  indebtedness,  and 
added  that  Yanderbilt  was  willing.  Torrance  supposing  the 
matter  understood  between  them,  agreed  to  the  proposition, 
and  the  certificate  remained  in  his  possession,  but  the  stock 
was  never  transferred  on  the  books,  and  Torrance  gave  up  the 
stock  note. 

Bamsey  throughout  knew  that  Torrance  was  acting  as 
agent  for  Yanderbilt. 

There  is  nothing  in  this  transaction  that  warrants  Bamsey 
in  charging  Torrance  as  purchaser.  If  anybody  was  liable  to 
Bamsey,  it  was  Yanderbilt  and  not  Torrance.  Bamsey  had 
seen  Yanderbilt  and  conversed  with  him,  and  the  subsequent 
action  of  Torrance  in  surrendering  the  note  of  Bamsey  and 
acc^ting  the  stock  for  Yanderbilt  as  a  purchase,  was  the 
result  of  Bamsey's  statement  to  Torrance,  that  he  had  seen 
Yanderbilt  and  that  Yanderbilt  would  take  up  the  loan  and 
buy  the  stock,  and  that  he  had  directed  Bamsey  to  call  on 
Torrance  to  arrange  it.  On  this  Torrance  acted,  saying  Yan- 
derbilt had  told  him  about  it,  but  he  says  he  was  induced  to 
agree  to  it  by  Bamsey's  statement. 

I  see  nothing  in  this,  which  in  an  action  between  Bamsey 
Lansixo  —  Vol.  L  49 


38(5  CASES  IN  THE  SUPREME  COTTRT  [Jan., 

Aspinwall  o.  Tomnce. 

and  Torrance,  would  make  Torrance  liable  as  the  purchaser. 
There  was  no  misrepresentation  of  any  fact  by  Torrance.  K 
there  was  any  it  was  that  of  Eamsey,  when  he  said  Yander- 
bilt  was  willing  to  buy.  There  was  no  concealment  by  Tor- 
rance, and  Kamsey  knew  all  and  more  than  Torrance  as  to 
the  terms  of  the  agreement  with  Yanderbilt. 

There  was  no  wrongful  intention  to  act  as  agent.  He  was 
the  agent,  and  he  exceeded  his  powers  only  on  the  assnmption 
of  Ramsey,  that  he  had  conversed  with  Vanderbilt,  and  that 
lie  was  willing  to  purchase. 

I  find  nothing  in  the  case  of  White  r.  Madison  (26  N.  Y., 
117),  that  conflicts  with  these  views.  In  that  case,  the 
agent  had  signed  the  note  in  the  name  of  another  without 
authority,  and  he  was  held  liable  on  the  presumed  warrantee 
that  he  had  such  authority.  There  is  a  class  of  cases  in 
which  an  agent  is  held  excused  from  liability,  where  he  had 
acted  in  good  faith,  and  the  facts  were  known  to  both  par- 
ties. (Story  on  Agency,  §  265,  and  cases  there  cited.)  With 
how  much  more  propriety  may  that  rule  be  applied,  when 
the  agent  is  induced  to  act  on  his  supposed  agency,  by  the 
lepresentation  of  the  party  with  whom  he  is  dealing. 

It  is  very  apparent  from  this  case,  that  no  deception  or 
misrepresentation  was  intended  or  practiced.  Both  parties 
had  conversed  with  Vanderbilt,  and  Ramsey  had  quite 
as  much  knowledge  (as  appears  from  his  declaration),  as 
Torrance  had. 

There  is  another  reason  why  this  rule  cannot  be  applied 
to  the  present  case.  Yanderbilt  held  the  stock  as  collateral 
to  the  loan  of  $3,000.  That  loan  still  remains  unpaid,  and 
the  title  to  the  stock  is  still  in  Yanderbilt.  His  title  could 
not  be  divested  without  his  consent,  and  there  could  be  there- 
fore, no  sale  by  Ramsey  to  Torrance,  for  payment  to  be 
made  in  the  note  held  by  Yanderbilt,  even  if  both  of  them 
had  so  contracted.  I  cannot  see  how  there  can  be  a  sale  by 
operation  of  law,  which  the  parties  could  not  make  directly. 
The  note  still  remains  due  to  Yanderbilt ;  he  is  entitled  to 
hold  tlie  stock  as  pledged  to  him  as  security  for  that  loan 
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and  until  that  debt  be  paid,  the  stock  can  be  transferred 
to  no  other  person  by  Ramsey.  Torrance  may  be  liable 
to  Ramsey  in  damages,  but  with  that  we  have  nothing 
to  do. 

The  referee  found  that  Ramsey  was  discharged  from  liabil- 
ity to  Vanderbilt,  and  ceased  to  have  any  interest  in  the 
stock  after  this  transaction.  In  this  finding,  I  think  he  erred 
for  the  reasons  above  stated. 

The  referee  also  finds,  that  Torrance  is  estopped  from  set- 
ting up  this  defence  by  reason  of  the  judgment  in  favor  of 
Rankin  against  Torrance,  in  which  it  was  adjudged  that  Tor- 
rance was  the  owner  of  the  said  stock ;  and  he  also  finds  that  Tor- 
rance has  appealed  from  the  said  judgment,  and  that  such 
appeal  is  undetermined. 

That  judgment  was  not  between  the  same  parties,  and  was 
not  a  final  judgment.  While  the  appeal  was  pending,  it  did 
not  estop  the  defendant  from  denying  his  liability  in  the 
present  action. 

Whether,  under  the  facts  proven  in  this  case,  the  defendant 
Torrance  can  be  considered  as  the  principal,  and,  therefore, 
the  owner  of  the  stock,  may  well  be  doubted.  According  to 
several  decisions  in  the  earlier  cases,  a  party  who,  acting  as 
agent,  exceeded  his  authority,  would  be  held  liable  as  the  princi- 
pal. (  White  V.  SkinneTy  18  John.,  307 ;  Feeter  v.  Heathy  11 
Wend.,  477 ;  Palmer  v.  Stephens^  1  Denio,  480 ;  Plumb  v. 
MUky  19  Barb.,  74.) 

In  most  of  the  cases  the  contract  was  in  writing,  and  signed 
by  the  party  sought  to  be  charged,  as  agent  for  another ;  but 
in  all  of  them  the  true  rule  upon  which  the  party  is  held  to 
be  liable  is  the  warrantee  as  to  his  agency. 

In  later  cases,  this  liability  of  the  agent,  as  principal,  has 
been  denied.  In  Walker  v.  ITie  Bank  of  the  State  of  New 
York  (5  Seld.,  582),  it  was  said  that  the  rule  was  necessarily 
limited  to  written  contracts,  where  the  agent  had  subscribed 
his  own  name,  as  well  as  his  principal's ;  and  the  liability  of 
the  agent  was  made  out  by  striking  out  the  signature  which 
was  made  without  authority. 
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In  White  V.  Madiaon  (26  N.  T.  Eep^  117),  Sbldew,  J^  says 
lie  should  hesitate  to  affirm  the  principle  that  one  who  enters 
into  a  contract  in  the  name  of  another,  without  authority,  is 
to  be  himself  holden  as  a  party  to  the  contract ;  and  he  adds, 
that  the  appropriate  remedy  is  an  action  for  the  deceit,  or  on 
the  warrantee  of  agency. 

In  a  later  case  of  Hegeman  r.  Johnson  (35  Barb.,  300),  the 
cases  were  again  reviewed  by  Emott,  J.,  and  he  adopted  a 
new  distinction  between  cases  that  were  founded  on  an 
executed  contract,  and  those  that  were  merely  executory,  in 
which  cases  the  agent  could  not  be  made  liable  on  the  eon- 
tract  personally. 

In  no  case  that  I  have  been  referred  to  has  the  agent  been 
held  liable  as  the  principal,  where  the  extent  of  agency  was 
as  well  known  to  tiie  one  party  as  the  other,  or  when  the  agent 
was  induced  to  enter  into  the  contract  on  the  suggestion  of 
his  agency  by  the  party  with  whom  he  contracted. 

The  judgment  against  Torrance  should  be  reyersed.  AH 
concurring. 

Ordered  accordingly. 


The  Ahebioak  Bank  Notb  CJompant  v.  Traot  B.  Edsok. 

(GSXTERAL  TZBM,  FlBST  DISTRICT,  JANUARY,  1870.) 

Defendant  being  a  member  of  a  partnerBhip  firm,  purdiased  from  one  fji  ita 
employees  the  patent  right  hi  an  article  of  use  and  value  hi  the 
firm  bushieBS,  and  without  disclosing  or  being  asked  to  disclose  the  terms 
upon  which  he  had  purchased,  offered  to  seU  it  at  an  adyance  to  the  firm; 
the  firm  had  the  offer  under  consideration  for  some  months,  using  the 
patented  article  meanwhile,  and  finaUy  declined  to  buy,  preferring  to  pay 
defendant  a  royalty  for  use  of  the  article,  which  it  did-^HUef,  the  rights, 
if  any,  which  the  firm  originally  had  to  claim  the  defendant's  purchase 
as  for  its  benefit,  could  not  be  insisted  on  after  its  dissolution.  Bradt,  J., 
dissenting. 

HMj  further,  that  said  patent  right  did  not  pass  under  a  transfer  of  the 
property  of  the  firm.    Id. 

And  the  said  firm  having  with  other  firms,  and  one  O.,  all  engaged 
in  the  same  business,  entered  into  articles  of  association,  reciting 
that  the  parties   thereto,  as    firms   and   individuals    theretofore  and 
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then,  engaged  in  the  business  of^  &c.,  were  deBirous  to  unite  their  estab* 
lislunenta,  and  also  reciting,  as  follows :  '*  We  agree,  that  upon  signing 
these  articles,  all  the  machinery,  presses,  tools,  instruments,  plates  and 
dies,  stock  of  materials,  furniture  and  effects  belonging  to  our  establish- 
ments in  the  business,  *  *  *  *  or  thebushiesB  collateral  thereto,  shall  be 
and  by  yhrtue  of  these  articles  are  transferred  to  the  trustees,  &Cy**— iTe^ 
the  agreement  included  all  the  property  of  the  establishments,  whether 
conducted  by  firms  or  individuals,  but  did  not  embrace  individual  property 
of  members  of  firms,  nor  any  property  not  used  in  the  establishments 
as  they  existed  previous  to  the  association.  Id. 
And  that  this  was  so,  although  the  articles  were  signed  by  the  individual 
members  of  the  firms.    Id. 

lis  1858,  and  for  a  number  of  years  previously,  the 
firm  of  Sawdon,  Wright,  Hatch  &  Edson,  had  existed  as  the 
leading  house  in  the  bank  note  engraving  business,  and  the 
defendant  was  a  member  of  that  firm. 

One  Matthews,  who  was  in  the  employ  of  the  firm,  dis- 
covered a  new  process  or  ink  for  printing  bank  notes.  This 
ink  was  subsequently  known  by  the  designation  of  the  ^^green 
tint." 

On  29th  April,  1857,  Matthews  sold  to  the  defendant  the 
absolute  right  and  property  in  this  discovery,  with  authority 
to  take  out  letters  patent,  in  the  name  of  Matthews,  for  the 
benefit  of  Edson. 

On  80th  June,  Edson  procured  the  patent  in  the  name  of 
Matthews,  but  held  it  for  his  own  use  under  the  assignment. 

Edson  agreed  to  pay  Matthews,  for  the  transfer .  of  this 
patent,  &c.,  $500  in  cash,  and  two  dollars  for  every  1,000 
impressions  on  which  the  ink  should  be  used,  until  Matthews 
received  $3,500 ;  and  all  expenses  of  taking  out  the  patent  and 
testing  the  ink  were  to  be*  at  Edson's  cost 

Immediately  after  Edson  obtained  the  right  to  this  discovery 
he  offered  it  to  the  firm,  of  which  he  was  a  member,  for 
$3,000  as  he  testifies,  and  the  payment  of  a  royalty  of  five 
dollars  for  every  1,000  impressions  that  might  he  printed  by 
them ;  they  to  pay  the  expense  of  patenting  and  testing  the 
discovery.  One  of  the  other  members  of  the  firm  states  that 
it  was  offered  at  a  higher  price  and  the  same  royalty,  and  that 
the  firm  declined  the  offer.    The  referee  found  the  offer  to 
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have  been  as  stated  by  Edson.  It  is  stated  by  Edson  that  the 
Arm  held  the  matter  under  advisement  some  three  months, 
while  they  were  testing  the  discovery. 

From  May  until  fall  of  1857,  the  matter  was  under  consid- 
eration, when  the  iirm  decided  not  to  buy,  and  concluded  that 
they  would  prefer  to  take  their  chance  with  others  in  the  use 
of  it,  and  pay  for  the  right  to  use  it.  From  that  time  until 
the  formation  of  the  plaintiif 's  corporation,  on  29th  April,  1858, 
the  firm  of  Rawdon,  Wright,  Hatch  &  Edson  used  this  ink, 
and  charged  their  customers  five  dollars  per  thousand  impres- 
sions, which  was  placed  by  the  firm  to  the  credit  of  Edson. 

On  the  29th  April,  1858,  a  new  firm  was  formed  and  was 
composed  of  the  individual  members  of  six  firms  engaged  in 
that  business  and  Mr.  Gavit.  It  was  agreed  in  the  articles 
of  association  that,  upon  signing  the  articles,  all  the  machi- 
ner}',  presses,  tools,  instruments  and  implements,  plates  and 
dies,  stock  of  materials,  fiimiture  and  efiects  helmiging  to  their 
establishment^^  in  the  business  of  bank  note  engraving  and 
printing,  or  the  business  coUateral  thereto,  and  all  orders  and 
contracts,  should  be  transferred  and  assigned  to  the  new  com- 
pany. 

After  the  organization  of  the  new  company,  "the  green"  tint 
was  used  in  their  work,  and  the  chaise  of  five  dollars  was 
made  to  customers  therefor,  and  this  amount  was  paid  over 
to  Edson,  the  same  as  under  the  old  firm,  though  the  referee 
found  there  was  no  express  arrangement  in  reference  to  its  use. 

In  October,  1860,  a  committee  of  the  new  company,  which 
had  been  appointed  some  time  previously,  on  an  opinion  by 
Danl.  Lord,  Esq.,  reported  that  Edson  had  a  right  to  receive 
the  compensation  for  the  use  of  the  green  tint,  and  the  board 
appointed  a  committee  to  negotiate  with  him  for  tlie  sale  of 
his  entire  interest.  Edson  refused  to  sell,  and  the  company 
continued  the  payments  to  him  until  1863,  amounting  to  large 
sums  of  monev. 

On  these  facts  the  referee  found  that  the/ight  to  use  the 
green  tint  passed  to  the  plaintiffs  under  the  articles  of  asso- 
ciation ;  that  the  money  received  by  the  defendant  was  with* 
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out  right,  and  the  plaintiffs  were  entitled  to  have  the  Bsoie 
repaid,  with  interest. 
From  this  judgment  the  defendant  appealed  to  this  court. 

Wm.  F>  Allen  and  Jtuk  K  Parsons,  for  the  appeUant 
Joseph  n,  ChoaUy  for  the  respondent. 
Present — Ingbaham,  Barnard  and  Brady,  JJ. 

By  the  Court — Ingraham,  P.  J.  It  is  not  claimed,  on  the 
part  of  the  plaintiffs,  that  the  discovery  made  by  Matthews 
was,  while  owned  by  him,  subject  to  any  claim  of  the  firm  in 
whose  employ  he  was,  or  that  he  had  not  a  perfect  right  to 
use  or  sell  the  patent  for  it  while  under  his  control.  His 
relations  to  the  firm  of  Rawdon,  Wright,  Hatch  &  Edson 
were  at  no  time  such  as  to  impose  on  him  any  duty  or  obliga- 
tion to  give  the  benefit  of  his  discovery  to  that  firm.  What- 
ever reservation  there  may  have  been  made,  in  the  articles  of 
association,  of  authority  to  the  firm  of  Eawdon,  Wright, 
Hatch  &  Edson  to  convey  shares  to  Matthews  for  his  interest 
in  the  firm,  it  was  after  the  transfer  of  this  patent  to  Edson, 
and  there  was  no  proof  of  any  such  subsisting  interest  ever 
existing,  either  before  or  after  such  transfer. 

The  case,  then,  presents  two  questions  for  our  decision,  one 
whether  the  firm  of  Rawdon,  Wright,  Hatch  &  Edson,  by 
their  relations  with  Edson,  could  claim  the  purchase  by  Edson 
to  be  for  their  benefit ;  and  the  other,  whether  the  right  to 
the  use  of  the  discovery  under  the  patent  passed  to  the  plain- 
tiffs, by  virtue  of  the  articles  of  association. 

The  terms  of  the  partnership  of  the  first  firm  were  not  in 
evidence,  and  if  there  is  anything  which  prevented  Edson 
from  obtaining  this  patent  for  his  own  use,  it  must  be  found 
in  the  general  rules  applicable  to  partners,  viz. :  That  one 
partner  cannot  deal  on  his  own  account  in  any  matter  at 
variance  with  the  business  of  the  partnership,  or  that  would 
deprive  the  firm  of  any  portion  of  his  skill,  industry  or 
capital,  which  he  is  bound  to  employ  in  the  bnsiness  of  the 
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firm,  or  to  prefer  his  own  interest  to  that  of  the  firm,  or  pur- 
chase articles  needed  for  the  firm  on  his  own  aoconnt,  or 
generally  make  bargains  for  himself  by  which  the  firm  sus- 
tains a  loss,  or  take  to  himseli*  benefits,  the  profits  of  which 
legitimately  belong  to  the  firm. 

The  true  meaning  of  all  such  provisions  is  to  require  the 
members  of  the  firm  to  devote  their  time,  labor  and  skill  to 
the  benefit  of  the  firm,  and  not  to  themselves  individually, 
and  to  forbid  their  purchasing,  for  their  own  use,  articles  in 
which  the  firm  necessarily  deal,  at  the  risk  of  having  the 
same  claimed  by  the  firm  as  belonging  to  them,  with  a  right 
to  the  profits  arising  therefrom. 

^  I  do  not  understand  these  rules  as  prohibiting  such  deal- 
ings, nor  as  making  void  any  such  contracts  which  violate 
these  rules,  but  only  as  subjecting  the  member  of  the  firm 
who  makes  them  to  a  liability  to  the  firm  to  render  to  them 
an  account  of  the  profits. 

No  such  claim  was  «ver  made  by  the  firm  during  its  exists 
cnce.  They  had  notice  of  the  discovery  and  the  patent,  they 
had  notice  that  Edson  was  interested  in  it,  they  had  the  offer 
from  Edson  to  sell  it  to  them,  they  had  that  offer  under  con- 
sideration for  months  while  they  were ,  using  the  patented 
article,  and  they  finally  refused  to  purchase,  expressing  their 
choice  to  be  to  use  and  pay  for  the  same,  rather,  than  to  be 
the  purchaser,  and  they  did  continue  to  pay  for  the  same 
down  to  the  time  when  the  firm  ceased  to  exist  by  merger 
in  the  corporation. 

Whatever  may  have  been  their  rights,  originally,  I  think 
there  can  be  doubt  that  their  rights  were  waived,  and  that 
their  refusal  to  accept  the  purchase  when  offered,  and  their 
neglect  to  claim  any  rights  which  they  might  have  possessed, 
originally,  prevented  any  enforcement  of  such  a  claim  after 
the  dissolution  of  the  firm.  I  do  not  mean  to  concede  that 
the  purchase  of  a  patent  right,  such  as  this  was,  would  be  a 
violation  of  duty  on  the  part  of  Edson ;  but  I  deem  it  unneces- 
sary to  discuss  that  question,  because  it  seems  to  me^  that  even 
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if  it  were  so,  the  acts  of  the  firm  were  such  as  to  put  an  end 
to  any  claim  which  they  might  otherwise  have  made. 

It  is  suggested  in  the  respondent's  points,  that  Edson  did 
not  communicate  to  the  firm  the  terms  on  which  he  had  become 
the  purchaser,  and  therefore,  they  were  not  bound  by  his  offer 
and  their  refusal. 

It  must  be  observed,  that  no  representation  was  made  as  to 
its  cost,  nor  was  any  such  inquiry  made  of  Edson.  He  was 
negotiating  the  sale,  as  of  property  belonging  to  himself,  and 
there  is  no  finding  by  the  referee  that  Edson  was  guilty  of 
any  intentional  fraud ;  on  the  contrary,  die  referee,  in  his 
opinion,  exonerates  him  from  any  such  imputation,  for  any- 
thing done  in  regard  to  this  offer  to  his  firm.  It  is  obvious, 
that  at  this  time,  the  firm  did  not  consider  the  invention  of 
sufficient  value  to  warrant  the  payment  of  the  price  suggested. 
The  demand  for  such  printing  being  at  that  time  compara- 
tively  small,  the  firm  preferred  paying  a  royalty  for  its  use, 
rather  than  to  become  the  purchaser. 

The  omission  to  insert  this  patent  in  the  inventory  of  the 
property  and  effects  of  the  firm,  or  in  the  schedule  of  the 
property  transferred,  is  further  evidence  that  at  the  time  when 
the  existence  of  the  firm  was  to  terminate,  they  did  not  con- 
sider themselves  in  any  way  the  owners  of  this  patent. 

The  second  inquiry  is,  whether  it  passed  to  the  plaintiffs 

under  the  articles  of  association  signed  by  the  members  of  the 

different  firms  in  their  individual  capacities.     From  what  has 

already  been  stated,  it  is  apparent  that  it  could  not  pass  as 

the  property  of  Rawdon,  Wright,  Hatch  &  Edson,  because  it 

did  not  at  any  time  belong  to  them  during  the  existence  of 

their  firm ;  but,  on  the  contrary,  they  had  expressly  refused  to 

become  such  owners.    Did  it  pass  as^'the  individual  property 

of  Edson  ?    It  can  hardly  be  urged  that  these  articles  were 

intended  to  transfer  to  the  association  all  the  private  property 

of  the  individual,  although  such  property  might  have  been 

tools,  instruments,  furniture,  &c,  applicable  to  the  business 

of  bank  note  engraving  and  printing,  which  they  might  have 

owned,  if  the  same  had  not  been  used  in  the  establislmient  of 
Lansixo  —  Vou  L  60 
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one  or  more  of  the  contracting  parties.  Snch  property 
should  still  remain  the  property  of  the  individual  owning 
it  at  the  time  of  executing  the  articles. 

The  articles  of  association  recite  that  the  parties  to  it  as 
firms  and  individuals  theretofore  and  then  engaged  in  the 
business,  &c.y  were  desirous  of  uniting  their  establishments 
The  evident  meaning  of  this  recital  is,  that  such  as  had  firmi 
were  to  unite,  and  those  who  were  individually  carrying  on 
the  business  were  also  to  unite  in  the  consolidation. 

The  portion  of  the  agreement  which  specially  defined  what 
was  to  be  transferred  is  contained  in  the  second  article,  viz. : 
^^  We  agree  that  upon  signing  these  articles,  all  the  machinery, 
presses,  tools,  instruments,  plates  and  dies,  stock  of  materials, 
furniture  and  effects  hdonging  to  our  estahlishmefUs  in  the 
business  of  bank  note  engraving  and  printing,  or  the  business 
collateral  thereto,  shall  be,  and  by  virtue  of  these  articles  are 
transferred  to  the  trustees,  &c." 

These  words  include  all  the  property  of  the  establishments 
for  the  business  of  bank  note  engraving  and  printing.  Whether 
these  establishments  were  conducted  by  firms  or  by  individu- 
als, all  such  articles  which  belonged  thereto  were  to  go  into 
the  common  property  of  the  association.  It  did  not  embrace 
individual  property  of  members  of  firms,  nor  any  property 
not  used  in  the  establishments  as  they  existed  previous  to  the 
association. 

The  separate  execution  by  the  individuals  is  controlled  by 
the  provisions  of  the  second  article  which  specifically  declares 
the  property  to  be  transferred,* and  confines  it  to  that  which 
appertained  to  their  respective  establishments.  It  did  not 
include  a  patent  right  belonging  to  an  individual  member  of 
one  of  the  firms  which  had  never  belonged  to  such  firms,  but 
had  always  been  acknowledged  to  be  the  individual*  properly 
of  some  other  person.  If  there  could  be  any  doubt  as  to 
what  was  to  be  transferred  under  the  second  section  of  the 
articles  of  association,  that  would  be  removed  by  the  provisions 
of  the  third  section  which  provides  for  the  distribution  of  the 
shares  of  stock  to  the  respective  firms  and  to  Mr.  Gavit,  who 
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was  not  a  member  of  any  iirm,  and  which  states  that  such 
shares  were  so  issued  and  delivered  to  each  firm  or  individual, 
and  sliould  represent  the  estimate  and  agreed  vahie  of  die 
property,  &c.,  sold  and  transferred  to  the  said  company. 

The  examinations  of  the  firms  show  that  the  property 
transferred  was  the  property  of  such  firms,  and  the  omission 
of  any  individual  member  of  such  firm  shows  that  it  was  not 
contemplated  that  the  individual  property  of  any  member 
was  to  be  included.  Likewise  the  omission  of  any  compen- 
sation to  any  such  individual  member  shows  that  no  pro- 
perty of  such  person  had  been  taken  into  the  estimate  of 
valuation  for  which  stock  was  to  be  issued. 

The  like  inference  must  follow  from  the  inventory  of  the 
property  of  Bawdon,  Wright,  Hatch  &  Edson,  as  taken  for 
this  purpose.  It  excludes  the  idea  that  the  ''green  tint" 
entered  into  such  valuation,  or  was  considered  at  that  time  as 
forming  any  part  of  the  assets  of  that  company. 

In  whatever  view  this  question  is  examined,  it  seems  to  me 
clear  that,  at  the  time  of  entering  into  these  articles,  neither 
the  old  firm,  of  which  Edson  was  a  member,  nor  any  of  the 
parties  uniting  to  form  the  new  dissociation,  considered  this 
patent  as  their  property,  or  as  transferred  to  the  association  ; 
that  nothing  was  allowed  for  it  in  the  appraisement,  and, 
although  it  had  cost  a  considerable  sum,  no  provision  was 
made  for  its  transfer,  and  no  allowance  made  to  any  one  as 
having  transferred  it  to  the  association.  The  probability  is, 
that  at  the  time  of  forming  these  articles  its  value  was  uncer- 
tain ;  that  the  price  was  more  than  they  were  willing  to  pay 
for  it,  and  that,  as  appears  from  their  subsequent  conduct, 
the  associates  deemed  it  wiser  to  collect  the  royalty  and  pay 
It  over  rather  than  to  assume  the  ownership  by  purchase  and 
the  expenditure  of  the  money  demanded. 

The  subsequent  course  of  the  plaintiff,  in  continuing  its 
use  and  paying  the  royalty  for  it  from  1858  to  1863  without 
objection,  and  the  attempt  to  negotiate  in  1860  for  the  pur- 
chase from  Edson,  shows  clearly  the  understanding  of  the 


896  CASES  IN  THE  SUPREME  COURT         [ Jaa, 

The  American  Bank  Note  Company  «.  Edaon. 

trusteefi  as  to  their  rights,  and  that  up  to  1860  none  of  them 
doubted  the  right  of  Edson  to  the  patent  as  his  property. 

It  may  be  that  the  agreement  with  Rawdon,  Wright, 
Hatch  &  Edson,  by  which  they  had  the  use  of  this  "  green 
tint "  on  payment  of  the  royalty,  may  iJe  a  continuing  agree- 
ment ;  and,  if  so,  that  it  might  be  considered  as  transferred  to 
the  plaintiffs,  although  the  omission  to  include  it  in  the 
inventory  taken  at  the  time  would  throw  doubt  on  that  sup- 
position. That,  however,  is  not  necessary  to  be  examined  at 
this  time,  and  is  only  referred  to  as  explaining  the  letter  of 
Edson  to  the  secretary  of  the  treasury  in  regard  to  the  use 
of  the  "  green  tint "  by  the  plaintiffs. 

The  views  above  expressed  render  it  unnecessary  to  examine 
the  other  points  raised  on  this  appeal  as  to  the  effect  of  these 
payments  being  voluntarily  made  for  so  long  a  period  of 
time,  and  during  a  portion  of  time  when  he  was  not  trustee 
or  acting  in  that  relation  to  the  stockholders. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

Basnard,  J.,  concurred. 

Bradt,  J.,  gave  an  opinion  for  reversal,  as  follows : 

My  conclusions  in  this  case,  are : 

1.  That  the  purchase  of  the  patent  from  Matthews  by  the 
defendant,  was,  in  form,  the  individual  acquisition  of  an  impor- 
tant element  in  the  business  of  the  firm,  namely,  ink. 

2.  That  the  purchase,  involved  the  use  of  capital,  and 
its  development  and  success,  time  and  diligence,  and  if  suc- 
cessful, which  it  was,  would  give  him  an  advantage  over  his 
copartners,  by  subjecting  them  to  the  payment  of  a  royalty 
for  its  use,  if  desirable  in  their  business. 

3.  That  such  purchase  was  therefore,  a  violation  of  his 
duty  to  his  copartners,  and  an  act  of  infidelity  to  his  associates, 
which  could  not  inure  to  his  individual  benefit,  to  their 
exclusion. 

4.  That  such  acts  and  results,  are  prohibited  and  guarded 
against,  by  doctrines  which  are  well  established  and  clearly 
expressed  in  the  elementary  books.    (3  Kent's  Com.,  p.  52 ; 
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Story  on  Part.,  §§  177,  178  ;  Pareons  on  Part.,  p.  225.  See 
also.  Smith's  Mercantile  Law,  p.  37,  and  eases  cited  by  referee), 
and  are  particularly  applicable  in  this  case,  because  the  pur- 
chase was  made  from  a  person  in  the  employment  of  the 
firm. 

5.  That  the  purchase  haying  been  thus  made,  the  title  to 
the  patent  vested  not  inEdson  alone,  but  equitably  in  himself 
and  his  partners,  subject  only  to  their  burden  of  the  consid- 
eration paid,  and  of  the  expenditure  made  by  him  in  relation 
to  it. 

6.  That  the  offer  by  him  to  sell  it  to  his  associates  does  not 
change  these  results,  inasmuch  as  he  did  not  disclose  to  them, 
at  the  time  of  such  offer,  his  entire  interest  in  it,  or  the  abso- 
lute nature  of  the  purchase  made  by  him,  and  did  not  then 
or  at  any  time  offer  to  make  the  transfer  of  it,  or  any  interest 
in  it  upon  the  terms  upon  which  he  had  bought  it,  but  at  a 
profit  and  with  a  condition  of  great  advantage  to  himself. 

7.  That  th^re  is  nothing  in  the  case  which  justifies  the 
legal  conclusion  that  his  partners  waived  their  rights  in  the 
purchase  growing  out  of  their  relations  to  him. 

8.  That  the  patent,  therefore,  belonging  to  the  firm,  passed 
to  the  plaintifiGs,  under  the  articles  of  association,  but  that  the 
payments  of  royalty  cannot  be  recovered  back  by  them,  what- 
ever may  be  the  equities  between  the  defendant  and  his 
partners,  inasmuch  as  they  were  made  with  full  knowledge 
of  the  facts,  and, 

9.  That  for  these  reasons  the  judgment  should  be  reversed. 
Judgment  reversed. 


OoLLnro  Kellooo,  Bespondent,  v.  Daniel  Sweeney,  Appel* 

lant 

(GsEnqiAL  Tbbic,  Futk  Distbiot,  Dbosicbbr,  18(H).) 

A  hotel  guest,  who  having  property  in  his  possession  as  a  gratuitous  baOea. 
deUvers  it  into  the  custody  of  the  hotel-keeper,  may  hare  an  action  in 
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hk  own  right  against  sach  keeper,  to  recoyer  for  the  loss  thereof;  and  this 
is  so,  although  the  bailee  may  not  be  responsible  for  such  loss  to  the  actual 
owner. 

And  in  such  action  the  bailee  may  enforce,  to  its  ftiU  extent,  the  liability 
resulting  from  the  personal  relation  of  innkeeper  and  guesL 

A  hotel-keeper  who  has  received  from  his  guest  a  satchel,  such  as  is  ordi- 
narily used  to  contain  clothing,  and  with  no  other  information  as  to  its 
contents,  than  that  it  contains  property  of  value,  cannot  avoid  liability 
for  a  loss  of  coin  contained  in  the  satchel,  on  the  ground  that  the  guest 
was  negligent  in  placing  it  there. 

So  held,  where  the  guest  was  not  chaiged  with  notice,  to  place  valuables 
in  a  safe  provided,  according  to  Laws  1855,  chap.  421. 

An  innkeeper's  liability  is  not  limited  to  property  of  any  particular  kind  or 
value ;  it  embraces  all  the  personal  property  of  the  guest  brought  to  the 
inn. 

And  it  seems,  there  is  no  rule  exempting  an  inn-keeper  from  liability  for 
money  or  Jewelry,  which  have  been  left  in  the  guest's  room  in  his 
trunk,  unless  he  brings  home  to  the  guest,  notice  that  they  must  be 
delivered  to  him,  or  deposited  in  such  place  as  he  shall  direct    Per 

MULLIN,  J. 

The  liability  being  established, — Heidt  plaintiff  was  entitled  to  recover  the 
market  value  of  the  coin  in  currency. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frwncia  Byme^  for  the  appellant,  cited  upon  the  question 
of  negligence  by  the  plaintiff,  BendeUan  v.  French  (44 
Barb.,  31)  ;  Fowler  v.  Dorian,  et.  al.  (24  Barb.,  384).  He  also 
cited  Hyatt  v.  Taylor  (51  Barb.,  632) ;  Bendetson  v.  French^ 
upon  the  question  of  notice  that  defendant  kept  a  safe  as  pro- 
vided by  chap.  90,  Laws,  1855.  Also  Redfield  on  Carriers, 
271.  Also,  as  to  defendant's  liability  for  the  coin  in  ques- 
tion, Eedfield  on  Carriers,  §  77,  &c.,  and  cases  cited, 
WUkina  v.  Earle  (3  Bobertson,  352) ;  MerriU  v.  Grinndl^  et 
al.  (30  N.  T.,  594  and  610)  ;  1  Chitty  Pleadings  (6  Amer. 
Ed.,  p.  6  to  10.) 

John  D.  Keman,  for  the  respondent,  cited  upon  the  right 
of  the  plaintiff  to  maintain  the  action,  FatUkner  v.  Brown 
(13  Wend.,  63) ;  Harrison  r.  Marshall  (4  E.  D.  Smith,  271) ; 
Paddock  v.  Wt7ig  (16  How.,  547) ;  Gorum  v,  Carey  (1  Abb., 
285) ;  Green  v.  Clarke  (2  Kern.  343) ;   Van  Winkle  v.  U.  S. 
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M.  S.  Co.  (37  Barb.,  122.)  Story  on  Bailmente  (§§  93,  94.) 
Upon  the  question  of  defendant's  liability,  he  cited  GrinneU 
Y.  Cook  (3  Hill.,  485,  488) ;  Suletty.  Swift  (33  N.  T.,  571), 
Story  on  Bailments,  §§  470,  478 ;  2  Kent,  Com.,  pp.  84,  85, 
86,  87  ;  Piper  v.  Manny  (21  Wend.,  282)  ;  WUkms  v.  Aarle 
(19  Abb.,  dissenting  opinion,  200);  Kent  v.  Shucla'/  (2 
Barn,  and  AdoL,  803) ;  Needles  v.  Howard  (1  E.  D.  Smith, 
R.  54) ;  Taylor  v.  Monnot  (4  Duer,  116) ;  Stanton  v.  Zeland 
(4  E.  D.  Smith,  88,  93) ;  Fowler  v.  Borlon  (24  Barb.,  389) ; 
McDonald  v.  Edgerton  (5  Barb.,  560) ;  Van  Wyck  v.  Howard 
(12  How.,  147);  Purvis  v.  Cbleman  (21  K  Y.,  112,  116); 
Oile  V.  Zihbey  (36  Barb.,  70.) 

Present — ^Baoon,  Foster,  Mullin  and  Mobgan,  J  J. 

By  the  Coprt — Mullin,  J.  The  focts  found  by  the  refe- 
ree, are : 

1st.  That  in  December,  1863,  the  defendant  was  an  inn- 
keeper in  the  city  of  New  York. 

2d.  On  the  night  of  the  9th  of  that  month  the  plaintiff 
went  to  said  hotel  or  inn  and  becaTne  a  guest  thereof. 

3d.  He,  plaintiff,  had  in  his  custody  a  quantity  of  Ameri- 
can gold  coin,  the  property  of  Hudson  Stevens,  and  which 
the  plaintiff  had  received  at  Lowville,  in  the  county  of 
Lewis,  to  be  carried  gratuitously  to  the  city  of  New  York, 
and  there  delivered  to  said  Stevens. 

4th.  The  gold  was  in  a  small  satchel,  which,  by  the  advice 
of  a  clerk  in  the  said  hotel,  plaintiff  delivered  to  the  clerk  in 
the  office  for  safe  keeping,  and  received  a  check  therefor. 
When  he  delivered  the  satchel  to  the  clerk  he  informed  the 
latter  that  it  contained  property  of  value,  but  did  not  state 
the  kind  of  property  or  its  value. 

5th.  During  the  night  the  satchel  was  stolen  from  the  oiBce 
by  some  one  in  defendant's  employ,  the  gold  taken  therefrom 
and  the  satchel  thrown  out  of  the  hotel  and  upon  the  roof  of 
an  adjoining  building.  The  plaintiff  demanded  the  money 
of  the  defendant,  who  refused  to  re-deliver  the  same  or  pay 
therefor. 
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6th.  The  defendant's  clerk  assigned  to  the  plaintiff  a  bed 
in  the  parlor  of  the  hotel,  where  he  slept  all  night,  and  in 
such  room  no  notice  was  posted  pursuant  to  chap.  421  of  the 
Laws  of  1855. 

7th.  There  was  in  the  office  of  the  hotel  a  safe,  but  defend- 
ant was  not  aware  of  it,  nor  had  he  any  notice  or  knowledge 
that  guests  were  required  to  place  money  or  other  yaluables 
in  such  safe. 

The  referee,  to  whom  it  was  referred  to  hear  and  determine 
the  issues  in  said  cause,  ordered  judgment  for  the  plaintiff 
for  the  value  of  the  gold  coin,  in  legal  tender  currency,  with 
interest;  and  from  the  judgment  so  entered  defendant  appeals. 

The  appellant's  counsel  insists  that  the  finding  of  the 
referee,  that  the  gold  was  in  the  plaintiff's  satchel  when  it 
was  delivered  to  the  defendant's  clerk  is  erroneous,  the  proof 
not  being  sufficient  to  establish  that  fact. 

The  finding  is  correct.  It  is  hardly  possible  the  plaintiff's 
evidence  can  be  true  and  the  gold  not  in  the  satchel  on  his 
arrival  at  the  defendant's  hotel.  He  put  his  hand  into  the 
satchel  only  a  few  minutes  before  he  arrived  in  the  city,  and 
found  there  a  parcel  corresponding  with  the  one  containing 
the  gold  which  he  put  into  it  at  Lowville.  It  is  possible  he 
may  have  been  mistaken,  and  that  it  was  taken  out  at  Utica 
or  elsewhere  on  the  journey. 

But  it  is  not  enough  that  it  was  possible  that  the  money 
was  not  in  the  satchel.  The  question  is  was  it  satisfactorily 
proved  that  it  was  in  the  satchel.  I  cannot  doubt  but  it  was. 
The  subsequent  dealing  with  the  satchel  is  some  evidence 
that  the  gold  was  in  it  when  it  was  stolen. 

The  appellant's  counsel  also  insists  that  the  plaintiff  was 
guilty  of  negligence  in  carrying  the  gold  in  such  a  satchel,  it 
being  one  usually  used  for  clothing,  etc. 

I  am  not  aware  of  any  rule  of  law  requiring  a  traveler  tc 
carry  his  property  in  any  particular  kind  of  bag  or  box.  If 
it  has  sufficient  strength  to  prevent  the  escape  of  the  con 
tents  and  is  properly  secured,  it  is  enough. 

If  an  innkeeper  is  not  satisfied  with  the  manner  in  which  a 
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package  contaming  valuables  is  done  up  or  secured,  he  should 
require  the  guest  to  make  it  secure.  If  he  accepts  it  in  deposit 
without  objection,  he  should  not  be  allowed  to  object  to  it 
after  a  loss  has  occurred. 

The  defendant's  clerk  was  informed  that  the  satchel  con- 
tained valuables,  and  he  could  not  thereafter  pretend  that  he 
believed  it  to  contain  clothing  only.  He  was  put  upon  his 
guard,  and  there  is  reason  to  apprehend  that  this  announce- 
ment as  to  the  value  of  the  contents  of  the  satchel  was  over- 
heard by  some  one  of  the  servants  and  led  to  the  losing. 

Amongst  the  grounds  relied  on  by  the  appellant's  counsel 
to  defeat  a  recovery  before  the  referee  was,  that  the  plaintiff 
was  not  the  owner  of  the  gold  coin,  and  could  not,  therefore, 
maintain  an  action  for  it 

The  plaintiff  had  it  in  his  possession  as  a  gratuitous  bailee, 
and  had  therefore  a  legal  interest  in  it,  which  enabled  him  to 
maintain  an  action  for  any  injury  to  it  or  unlawful  conversion 
of  it  while  thus  in  his  possession. 

The  transaction  between  the  plaintiff  and  Stevens  was  a 
mandate,  and  the  plaintiff  assumed  the  liabilities,  and  was 
clothed  with  the  rights  of  a  mandatory. 

It  is  said  in  Story  on  Bailments  (§  152),  that  when  a  manda- 
tory delivers  goods  to  another  person,  and  they  receive  an 
injury  for  which  the  mandatory  would  be  liable  over  to  the 
owner,  there  does  not  seem  to  be  any  objection  upon  princi- 
ple, to  his  right  to  recover  for  his  own  indemnity. 

The  general  principle  of  the  common  law  is,  that  possession 
with  an  assertion  of  right,  and  in  many  cases  possession  alone, 
is  a  sufficient  title  to  enable  the  possessor  to  maintain  a  suit 
against  a  mere  wrong  doer,  for  any  wrong  or  injury  done  to 
the  thing. 

Again,  at  §  171  (d),  it  is  said  if  a  mandatory  should  gratui- 
tously undertake  to  carry,  or  pay,  or  to  transmit  money  for  a 
mandator,  to  a  particular  place,  there  to  be  paid  on  a  particu- 
lar day,  and  the  money  should  be  delivered  to  him  for  that 
purpose,  he  would  be  bound  by  his  receipt  of  the  money  to 

carry,  pay,  or  transi  lit  it  accordingly ;  and  if  he  should  omit 
Lansing  —  Vol,  I.        6 1 
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60  to  do^  1x6  would  be  rosponaiblfi  to  the  maudatar  fiar  Iub  Jieg 
ligence. 

In  the  case  put  by  the  learned  writer,  the.]xiandatox7.  ia  held 
to  be  liable  upon  his  contract.  But  he  doea  not  mean  that 
becauae  there  is  in  law,  a  contract  in  case  of  naandataia.cany 
gratuitously^  that  the  mandatory's  liability  is  thereby.enlaiged. 
He  is  only  liable  ibr  gross  .negUgence,  and  when  -sued  .on  hia 
contract,  he  may  defend  himself  by  proving  abaenoe  of  negli* 
gence. 

In  the  case  before  us,  there  can  be  no.  doubt  but  tha^  the 
plaintiff  could  auccessfully. defend  an  action  by  .Steyensto 
recover  on  the  contract  to  carry  and  deliver. 

He  must  ride  in  public,  conveyances,  and  assume  the  risks 
incident  thereto ;  he  must  stop  at  inns,  and  trust  himself  and 
the  property  in  his  possession,  to  :the  danger  of  loss  by  thefi^ 
or  robbery,  or  fire.        . 

The  owner  knew  of  the  riaks  which  his  properly  incniwd, 
and  he  delivered  it  to  the  plaintiff  subject  to  them. 

The  delivei^  by  the  plaintiff  to  defendant  was.  a  delivery 
lawfully  made,  and  bound  the  owner  of  the.  gold.  In  oiher 
words,  the  transfer  of  the  possession  to  the  defendant^  relieved 
the  plaintiff  from  further  liability  to  the  owneti^,  and  under 
ordinary  circumstances,  would,  give  the  owxier  a  ijght  of 
action  for  its  conversion  against  the  depository^  But  because 
the  owner  could  sue,  it  does  not  follow  that  the  .plaiutiff 
might  not  also  sue. 

If  plaintiff  had  entered  into  a.qpecial  contract  with  defend- 
ant, as  to  the  care  andcustodjof  the  gold,  he  alone  jcould 
sue  upon  it. 

The  plaintiff  beiiig  a  guest  in  the  defendant'^  ixm,  his  prop- 
erty passed  into  the  defendant's  custody,  subject  to  the  rights 
and  liabilities  resulting  from  such  a  relation^  ;  And  no  person 
but  the  guest,  can  enforce  the  liability  of  the  defendant  as 
innkeeper,  having  obtained  the  custody  of  the  goods  from  his 
ii^est.  . 

Stevens  was  not  defendant's  gueat^  and  could  not.  enfcHxse 
any  liability  incurred  by  the  defendant  to  plaitittff  ,as  such. 
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If  then  theze  is  any  remedy  againBt  defendant  for  the*  lofi£ 
of  the  goodfi,  resulting  from  the  rektion  of  innke^pct  and 
goedt,  it  exists  only  in  favor  of  the  plainit^  ^  i 

It  may  be  that  Stevenfi  -eonM  cme  for  a  conyersion  x^j  of 
injury  to  the- goods,  but «tich  right  of iictiohwonld^rest  onWs 
general  property  in  the  goM,  and' not  npoti  any  right  result- 
ing fronrtiierdation  of  inidceeper  and  guest. 

The  important  question  in  lAe  case  is^- whether  the  defend^ 
ant  is  liable  to  plaintiff  as  innkeepel*  for  tite  vahie  t>f  the 
gold. 

It  is  recited  in  the  Registrum  Brevium,  that  by  the  custom 
of  the  reafan,  innkeepers  are-  obliged  to  keep  the  goods^  and 
dhattels  of  their  guests,  which  are  within  thdr  inns,  without* 
subtraction  or  loss,  day  aiidni^it,  sathat  no  damage  in  any 
manner  shall  thereby  come  to  iheir  guests,'  from  the  'Uegli-- 
gence  of  the  innkeeper  or  his  servants.* •   ■ 

Story,  in  his  work  on  Bailments  (§'*70),  says:  If  the* 
goods,  or  ba^age  of  the  guest  are  damaged  in  the  inn,  or 
a-^e  stolen  from  it  by  the  flerrants  or  domestics,  or  another 
stranger  guest,  the  innkeeper  is  bound  to  make  restitution-. 

Again,  at  §471,  the  same  author  says:  It  is'  not  neoessiuy 
to  prove  that  the  goods  have  been  lost  by  the  negligeni^B  of 
the  innkeeper ;  for  it  is  iris  duty  to  provide  honest'  servants, 
and  keep  honest  inmates,  and  exercise  and  exact  vigilance' 
over  all  persons  coming  into  hiis  bouse  as  guests,  or  otherwise^ 
nor  is  it  necessary,  that  the  goods  should  be  in 'his  -special 
keeping,  but  itis  generally  sufficient  that  they  arein  'tiheinn, 
under  his  implied  care. 

At  §  479  it  is  said  a  delivei^'bf  the  goodsdntof  the-  custody 
of  the  innkeeper  is  not  necessary  to  charge'  him'  with-  them ; 
for  although  the  guest  doth  not  deliver  'them  x>r  acquaint^  the 
iunke^r  witii  them,  stall  the  latter  is  ^nnrnd-lio  pay  for  them 
if  they  are  stolen  or  carried  away.  *    * 

Th&t  the  plaintiff's  case  is  brought  within  the  principles  above 
asserted  cannot  be  doubted ;  such  liability  is  not  limited  to 
property  of  any  particular  kind  or  value,  it  embraces  all  the* 
personal  property  of  the  guest  brought  to  the  inn. 
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It  has  been  held  that  a  common  carrier  of  passengers,  is 
liable  only  for  money  contained  in  a  trmik  or  other  depository 
of  a  passenger's  baggage,  which  has  been  lost,  to  an  amount 
reasonably  sufScient  to  defray  the  expenses  of  the  journey  on 
which  the  passenger  at  the  time  of  the  loss  lias  entered. 

This  rule  has  never  been  extended  to  innkeepers  that  I 
have  been  able  to  discover.  Yet  it  would  be  diiiicult  to  for- 
nish  a  reason  why  it  should  not  apply  to  both.  Customx9*eated 
the  liability  of  both,  and  the  same  considerations  that  induced 
a  limitation  of  the  liability  of  the  one,  should  limit  it  as  to  the 
other. 

It  is  enough,  however,  that  no  such  limit  has  been  applie  1 
to  the  liability  of  innkeepers. 

It  would  seem  to  be  just  and  reasonable,  that  when  a 
satchel,  bag,  or  trunk  of  a  guest  contains  articles  of  great 
value,  that  he  should  disclose  it  to  the  innkeeper,  to  tiie  end 
that  he  may  adopt  such  precautions  against  loss,  as  the  mag- 
nitude of  the  value  makes  necessary. 

It  is  very  hard  upon  a  landlord  to  hold  him  liable  for  lai^^ 
sums  of  money  or  jewelry  which  has  been  left  in  a  gues/s 
room  in  his  trunk,  when  no  intimation  has  been  given  tbit 
any  such  property  has  been  taken  there. 

But  hard  as  it  is,  I  find  no  case  which  exempts  him  unless 
he  brings  home  to  the  guest  notice  that  such  valuables  mu^.t 
be  delivered  to  him  (the  landlord)  or  deposited  in  such  plajw 
as  he  shall  direct. 

The  plaintiflF  was  entitled  to  recover  the  market  value  in 
legal  tender  currency  of  the  gold  converted. 

Although  the  acts  making  gold  coin  a  legal  tender  are  not 
repealed,  yet  the  effect  of  making  paper  a  legal  tender  in  pay- 
ment of  debts  has  been  to  convert  gold  coin  into  an  article  of 
merchandise,  and  it  becomes  necessary  thus  to  treat  it,  or  the 
greatest  injustice  must  result. 

No  wrong-doer  should  be  permitted  to  be  the  gainer  by  his 
wrong.  But  if  I  seize  my  neighbor's  gold  coin,  worth  in  the 
market  eighty  per  cent  premium,  and  discharge  my  liability 
by  paying  in  legal  tender  notes,  I  have  made  a  splendid 
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spoculation.  If  such  is  declared  to  be  the  law,  holders  of  gold 
and  silver  coin  will  need  an  army  to  protect  them.  Such  can- 
not be  the  law. 

The  defendant  did  not  do  what  was  neceesary  to  obtain  the 
protection  of  the  act  of  1855,  and  he  has  no  reason  to  com- 
plain that  he  has  lost  the  benefit  of  it. 

The  judgment  should  be  affirmed. 

Bacon  and  Foster,  JJ.,  concurred.  Moboak,  J.,  dissented* 

Judgment  affirmed. 


1  4tei 

'  fi2h  l!ff\ 


CuABLEs  T.  Wood  and  Fbedsbiok  F.  Wood,  by  Emka  Wood, 
his  guardian,  v.  Somers  Moobhouse,  Amasa  P.  Habt,  Levi 
Cabbies,  James  F.  Simons,  Amos  Huntlt,  Ctbus  Jewett 
and  others,  Respondents. 

(Qbrbbal  Tbbm,  Fifth  Dbrbiot,  Dbobmbeb,  1860.) 

An  execution  was  iflsued  to  the  sheriff  in  Beptember,  1888 ;  on  the  d6th 
of  the  same  month,  he  caused  notice  of  the  sale  of  certain  real  estate, 
belonging  to  the  Judgment  debtor,  for  the  Ist  November  ensuing,  to 
be  inserted  in  a  newspaper,  printed  in  the  proper  county,  and  con- 
tinued once  a  week,  for  six  succes^ve  weeks,  and  sold  said  property  under 
the  execution,  at  an  acyoumed  day  of  sale.  The  Judgment  debtor  died 
in  October,  1888.-~Afei,  a  valid  sale,  as  against  the  heirs-at-law  of  the 
Judgment  debtor,  notwithstanding  the  latten  death  pending  the  adver- 
tisement 

Kodces  of  the  sale  were  posted  by  the  sheriff  for  a  shorter  time  than 
directed  by  the  statute ;  the  plaintiff  in  the  execution  purchased  at  the 
sale,  without  knowledge  of  the  irregularity,  for  less  than  his  Judgment, 
and  assigned  the  certificate,  for  a  valuable  consideration ;  and  the  same 
was  several  times  further  assigned  to  assignees  for  value  and  without 
notice ;  and  within  fifteen  months  after  the  sale,  the  last  assignee,  who  was 
also  owner  by  assignment  of  a  Judgment  lien  on  the  proi)erty,  redeemed 
the  premises,  and  obtained  a  sheriff's  deed  therefor.  In  1848,  a  mort- 
gage, executed  in  1885,  upon  the  property,  was  foreclosed,  the  property 
sold,  and  the  purchaser  entered  at  once  into  possession,  and  continued 
to  occupy  through  those  clidming  under  him  at  the  time  of  this  suit 
Tbe  hei»-at-law  of  the  Judgment  debtor,  the  eldest  of  whom,  at  the 
time  of  his  death  (October  1888),  was  seven  years  of  age,  not  being  made 
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.   pa]^e8totliefoi^lo0iire,.bioaghttli]3BDit^inl882rtoi<0dee^ 
fh>m  the  said  n^ortgage.— ^02({,  the  plaintiff's  title  in  the  property  Iuml 
been  dhreeted  by  the  execu^n  sale,  redemption,  and  deed  theroon,  and 
the  complaint  waa  properly  dismissed. 

It  9eei&8f  Kbe^airohaaei^At  the^eseeatimi  sale,  though  plaintiff  in  the  execu- 
tion, was  not  chargeabj^:  with  notice  oi  the  irr^gi^aritiea  in  the  sheriff's 
proceedings  mider  the  execatioa 

And  it  seems,  although  the  court  may,  on  motion,  set  sdde  the  sale  ibr  such 
irregularities,  and  order  anoUi^r,  yet,  when  the  party  iru^^ed  delays  until 

.  tha  sale  has  been  .c(M[Mnwnmated»Qr  until  the  time  for  making  a  moti<Mi  has 
gone  by,  the  purchaser,  although  plaintiff  in  the  judgment,  must  be  con- 
sidered a  bona  fide  purchaser,  under  §40, 2  R  8.,  369. 

And  if  not  a  bona  flde  purchaser,  it  seems,  if  he  has  assigned  the  certificate, 
or  a  redeeming  creditor  has  acquired  his  interest  for  value  jMud,  the  Judg- 
ment debtor  cannot  assail  the  title  of  such  purchaser,  or  creditor,  by  reaso  a 
of  defects  or  insularities  in  the  proceedings  to  seU. 

It  e^^ems  that  trverj  peiBon  buying  nt  a  sheriff's  sale,  for  the  purpose  of  sat- 
isfying an  h<^^t  debt,  is  a  bona  fdt  purchaser. 

It  seems  that  the  statute  relating  to  the  time  and  manner  of  giving  notice 
is  directory  merely,  and  non-compliance  with  its  provisions  does  not 
vitiate  the  sale ;  and  if  mandatory,  the  lonedy  is  by  motion. 

That  where  a  sale  is  made  in  violation  of  law,  0.  g.^  at  a  time  b^ore  sunrise,  ^^ 
the  puTf baser  ^Lbefweaopieiito  know  the  law,  and  though  he  acts  in  good 
&ith,  that  it  is  not  in  accordance  therewith  ;  otherwise,  howevCT,  where 
.the Geoff's  ppoceedings  havobeen  inegoiar.  In  the>  latter  ^ase,  the  pQp> 
chaser  is  at  lihesty.  .tA>pffe0iiiii6  thafr  -^e  oifper  has  disohai^ged  hiaofflcia. 
duty.  -        . 

4tt  seems  where-  a  sale.is  imgolai^  for  tiie  Toasons  meirtioDed,  an  applicatkm 
.  tta  set'fttiaaide  after  fcheidebt>i*:diBdiaiged  by  the  statute  of  limitations^  and 

the  plaintlffii  «ie  chaargeable  with  gross  toal^  comes  too  late. 
EM^  rtother,  that^it:  Wouldbe  pi^esumed  in  favor  of  the  piVx;eedfaigs  on 
• '  «tiie'.redenipliui'in  que8ti(m;>tfaat  th&raoney  was  paid  by  ^e  redeeming 

creditor  to  the  purchaser,  creditor,  or  officer  making  the  sale,  as  required 

by  §§  09  and  60,  2  R  S.;878. 
AIbo^'  tiiat  sudi  <;i«(fiter  had  produced  a  certified  copy  ^  the  judgment  on 

which  he  redeemed^'  together  with  a  verified  dopy  of  the  assignmeh^  of 
'^aa  affidavit  of  the  amount  due  (§  60). 

'AlMv'^at8uch<ei«ditor  had  caused  the-e^eution  of  all 'assignments  of  the 
'.  aertificates.tobe  admowledged^  or  proved  as  deeds,  as  required  (Id.  297, 

^69X  and  tobefiled  in  the  office  of  the  county  clerk. 

OiP  the  6th'  October,  1885,  the  premifles  in  qnestioli  in  thia 
snit  were  owned  by  Daniel  Kellogg.  On  that  day  he  con* 
veyed  them  to  Bichard  S.  Corning,  taMng  from  the  latter  a 


1««0.]        OF  THE  STATE  OP  ITEW  YORK.  407 


Wood  «.  Moorhouse. 
4 


mortgage  on  said  premiBes  to  Bectire  I79656.O8  of  the  por- 
(diase  money,  payable  in  six  equal  annual  installments,  with 
interest. 

On  the  2d  December,  1887,  Coming  conveyed  said  premi- 
sea  to  Theodore  and  JnniuB  Wood,  subject  to  said  mort- 
gage- 
In  May,  1836,  said  Eellogg  died,  leaving  a  will,  in  which 

Leitch,  KeUogg  and  Oomstock  were  appointed  executors. 

The  will  was  duly  proved,  and  the  executors  took  upon 
themselves  the  duties  of  said  trust. 

In  December,  1841,  said  executors  comimenced  an  action  in 
chancery  to  foreelose  said  mortgage,  and  such  proceedings 
were  had  in  said  action  that  judgment  of  foreclosure  was 
entered,  and  by  virtue  thereof,  said  premises  were  sold  by  one 
of  the  masters  of  said  court,  on  the  22d  April,  1843.  Leitch, 
one  of  the  executors,  became  the  purchaser  at  said  sale,  and 
received  the  master's  deed  of  the  premises. 

Coming,  Sophronia  "Wood,  executrix  of  Theodore  "Wood, 
Junius  Wood,  Harry  Saynor,  and  Willet  Saynor,  were  the 
only  defendants  in  the  action. 

Theodore  Wood,  one  of  the  tenants  in  common  of  the 
premises,  died  in  October,  1838,  owning  one-half  thereof,  and 
leaving  him  surviving  his  widow,  Sophronia  and  Charles  T. 
and  Frederick  L-.  Wood,  hia  children  and  only  heirs-at-law. 
8aid>  Wood  left  a  last  will,  whereby  he  devised  all  his  real 
estate  to  his  two  sons,  subject  to  the  dower  of  his  widow 
therein. 

'  By  the  will,  the  executors  were  authorized  to  sell  so  much 
of  his  real  estate  as  should  be  necessary  to  pay  his  debts  after 
applying  the  personal  estate ;  and  the  residue  of  his  estate, 
after  the  debts  were  paid,  was  to  be  divided  among  his 
heirs  according  to  the  laws  of  the  State. 

At  the  time  of  the  death  of  said  Theodore  Wood,  the  said 
Charles  T.  and  Frederick  L.  were  minors,  the  former  being 
seven  and  the  latter  six  years  of  age. 

Leitch,  immediately  after  his  purchase  of  said  premises, 
went  into  possession  under  the  title  acquired  by  his  purchase 
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at  the  master's  sale,  and  he  and  thoee  daiming  under  him 
viz. :  the  defendants  Moorhouse,  Hart,  Carrier,  Simons^ 
Huntlj  and  Jewett,  have  ever  since  been  in  possession,  and 
received  the  rents  and  profits  thereof 

On  the  1st  January,  1838,  a  judgment  \7as  recovered  in  the 
Supreme  Court  by  Timothy  Pratt,  against  Baker,  Brackett 
and  Theodore  Wood,  for  $2,000. 

In  September  of  the  same  year  an  execution  issued  on  the 
same  judgment  to  the  sheriff  of  the  county  of  Oswego,  who, 
on  the  26th  of  that  month,  caused  a  notice,  dated  on  that 
day,  to  be  published  in  a  newspaper  printed  in  said  county 
once  in  each  week,  for  six  successive  weeks,  that  said 
premises  would  be  sold  to  satisfy  said  execution  on  the  Ist 
November  then  next,  at  ten  a.  m.,  at  Fulton. 

Notices  of  said  sale  were  not  posted  in  three  public  places 
in  said  town  six  weeks  before  the  day  of  sale,  but  they  were 
posted  for  more  than  five  weeks  before  such  day  of  sale. 

On  the  10th  November  said  premises  were  sold  by  the 
sheriff,  and  bid  in  by  said  Pratt  for  $600,  and  the  sheriff  exe- 
cuted and  delivered  to  him  a  certificate  of  safd  sale ;  a  copy 
thereof  was  filed  in  the  clerk's  ofSoe  of  Oswego  county,  and 
the  sheriff's  fees,  poundage,  i&c,  paid  by  said  Pratt. 

The  said  certificate  came  through  several  assignments  made 
for  a  valuable  consideration  from  Pratt  to  Henry  Davis,  Jr., 
and  without  notice  to  any  of  the  assignees  that  the  notices  of 
tlie  sale  had  not  been  duly  posted. 

On  the  7th  May,  1838,  Horace  White  recovered  a  judgment 
in  the  Supreme  Court  against  Theodore  Wood  for  $268.93, 
which  judgment  said  White  assigned  to  said  Davis. 

Before  the  expiration  of  £fteen  months  from  the  sale  on 
the  Pratt  judgment,  and  while  one  Johnson  held  the  certifi- 
cate of  the  sheriff  of  said  sale,  said  Davis  redeemed  the  said 
premises  from  said  sale,  paying  Johnson  the  amount  neces- 
sary to  be  paid  for  that  purpose,  and  obtained  a  deed  from 
the  sheriff. 

On  the  4th  February,  1863,  the  said  Frederick  L.  Wood 
Cdiil  iiitestite,  leaving  Charles  F.  Wood,  his  only  heir-at-law, 
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him  surviving,  who  was  fiubstituted  as  plaintiff  in  the  action 
for  said  Frederick,  the  original  plaintiff. 

Sophronia  Wood,  the  widow  of  said  Theodore,  died  before 
this  suit  was  commenced. 

The  judge  before  whom  this  cause  was  tried,  held  the  fore- 
closure invalid  as  to  the  plaintiffs,  but  that  their  title  was 
divested  bj  the  sale  on  the  execution,  redemption,  and  deed 
to  Davis,  and  dismissed  the  complaint  with  costs,  as  to  all  the 
defendants  but  Monroe ;  as  to  him,  without  costs. 

The  object  of  the  action,  which  was  commenced  May  9, 
1862,  was  to  redeem  from  the  mortgage  from  Coming  to 
Kellogg,  above  described. 

W.  and  A.  B.  Porter^  for  the  appellants. 
D.  Pratt,  for  the  respondent. 
Present — ^Bacon,  Foster,  Mullik  and  Moegan,  JJ. 

By  the  Court — ^Mullin,  J.  The  heirs  of  Theodore  Wood 
were  indispensable  parties  to  the  action  to  foreclose  the  mort- 
g(^  given  by  Coming  to  Eellogg ;  and  not  having  been  made 
sach,  the  foreclosure  as  to  them  was  of  no  force  or  effect 
whatever.    (Story's  Eq.  PI.,  196.) 

The  plaintiff's  right  to  redeem,  therefore,  is  perfect  if  their 
title  was  not  cut  off  by  the  sale  under  the  Pratt  judgment, 
the  redemption  by  Davis,  and  conveyance  by  the  sheriff. 

The  grounds  relied  on  to  invalidate  the  sale,  and  subse- 
quent proceedings  of  the  sheriff,  and  the  proceedings  to 
redeem,  are : 

Ist.  That  the  sale  on  the  execution  was  after  the  death  of 
Theodore  Wood,  and  such  sale,  though  on  process  issued 
before  his  death,  does  not  divest  the^title  of  his  heirs.  They 
must  have  notice  of  any  proceeding  that  is  to  produce  such  a 
result. 

2d.  The  sale  to  Pratt  was  void,  because  the  notices  were 
not  posted  for  six  weeks  prior  to  the  sale. 

Sd.  The  proceedings  by  Davis  to  redeem  were  inoperative, 
and  hence  no  redemption  was  effected. 

Lansiko — Vol.  L  52 
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4tii.  The  deed  to  Davis  ifl  void,  because  the  execution 
of  the  assignment  of  the  oertifieate  to  him  was  BOt  proved, 
or  acknowledged,  nor  wag  a  copy^filed  in  the  derk's  office* 

If  the  plaintiff's  counsel  is  right  in  these  propositions^  the 
judgment  is  w^ng,  aad  should  be  reversed. 
•    I  will  examic^  these  propositions  of  the  counsel  in  the 
order  in  which  thej  are  stated  above. 

1st.  Did  the- sale  on  the  execution,  after  the  death  of  Theo- 
dore  Wood,  if  regularly  conducted  on  the  process  issued  in 
bis  lifetime^  divest  the  title  of  his  heirs  in  the  lands  sold  ? 
'  At  common  law,  the  death  of  a -defendant,  after  judgment 
and  execution,  did  not  operate  to  stay  proceedii^  on  tbe 
writ  as  against  either  personal  or  real  property.  (Graham  s 
Practice,  2d  ed.,  860;  Tidd's  Pr.  915.) 

There  is  nothing  in  the  provisions  of  theEevised  Statutes, 
in  force  when  this  execution  on  which  the  sale  was  made  wjs 
issued,  changing  the  common  law  rule  as  to  the  effect  of  death 
after  judgment  and  execution  issued.  See  the  views  of  Sav« 
AOB, '  0-  Jj,  in  JfiohdU  v.  Ohapmcm  (9  Wend.,  452). 

If  the  execution  could  not  be  executed,  it  must  have  been 
because  of  the  death,  and  %  $Gi/i^e  facias  was  necessaiy  to 
either  revive  the  judgment,  or*  toobtaili  execution  upon 
one  already  entered. 

If  a  'mr 4  facias  was  neoessaiy,  the  heirs  or  terre  tenants  of 
judgment '  debtors,  wiien  land  was  desired  to  be  soldj  w^ne 
necessary  parties;  But  neither  bythe^  common  law,*  nor  by 
the  Eevised  Sl&atutes,  was  a  sowe  facias  given  in  such  a  case 
as  this.  (Tidd's  Pr.,  1007,  1056,  1069 ;  Graham's  Pr.,  806 
to  815.)  The  plaintiff  could  enforce  his  judgment  in  all 
respite  as  if  the  defendant  was  living. 

2d.  Wa»  the  sale  to  i^pttt  void,  because  notices  of  the  sale 
were  not  poBted  in  three  pilules  in  the  town  for  eix  weeks 
before  the  day  of  sale  ? 

It  was  pK)vided  by  the  2  E.  S.,  §  49,  618,  4th  ed.,  in  force 
when  the  sale  in  question  was  made,  that  the  omission  of  any 
sheriff  to  give  the  notice  of  sale  required  by  law,  or  the  taking 
down,  or  defacing  of  any  such  notice,  when  put  np,  shall 
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not  affect  the  validity  ^  of  any  Bale  made  to  a  purchaser  in 
good  faith,  withoat  notice  of  any  anch  omission  or  offence. 

Section  46  (2  R.  6.,4(ih  ed.,  i617),  imposes  a  penalty  of  $1,000 
upon  any  officer  selling  withoat  notice,  or  in  any  manner 
other  than  as  directed  by  law. 

-  Seetion  48,  p.  418,  ^tii  ed.)  gives  a  penalty  of  fifty  dollars 
against  any  person  convicted  of  taking  down,  or  de&oiag 
notices  of  sale. 

'  These  provisions  dispose  of  the  objection  of  the  plaintiff's 
oonnael,  l^ovided  Pratt  was  a  purchaser  in  good  faith  with- 
out notice. 

The  judge  finds  that  he  purchased  without  notice  of  the 
irregularity  of  the  posting  of  the  notice,  and  it  only  remainB 
to  inquire  whether  he  was  a  purchaser  in  good  faith. 

Pratt  w)is  plaintiff  in  the  judgment,  and  as  such  chargeable 
with  notice  of  all  errors  and  irregularities  in  the  judgment  or 
in  the  execution.  This  was  held  as  long  ago  as  1804,  in 
iSSmmohds  t.  CaHUn  (Col.  &  Oai.  Oases,  846):  As  to  all  such 
defects' he  cannot  claim  to  be  a  purchaser  without  notice,  and 
hence  iu'one  sense  not  a  purchaser  in  good  faith. 

But  as  to  irr^ularitiea  in  the  proceedings  by  the  sheriff  to 
sell,  he  is  no  i&ocre  chargeable  with  notice  of  them  than  a 
stranger  to  the  action. 

It  is  true  the  court  may,  on  motion,  set  aside  the  sale  on 
account  of  such  irregularities  and  order  another.  -  And  this  in 
all  cases'  may  be  done  after  purchase  by  a  person  not  a 
party  to  the  judgment.  But  when  the  party  injured  lies  by 
until  the  sale  has  been  consummated,  or  until  the  time  for 
making  a  motion  has  gone  by,  the  purchase,  although  plain- 
tiff in  the  judgment,  must  be  treated  as  a  hmafide  purchaser. 
{Mohawk  Bank  v.  AtuxUer,  2  Paige,  64 ;  JackaorvY.  NewUm^ 
18  J.  E.,  856 ;  Chmni/ngham  v.  Oaesidy^  17  K  Y.,  276.) 

But  if  he.  is  not,  and  if  he  has  assigned  the  certificate  or 
a  redeeming  creditor  has*  acquired  his  interest  for  value  paid^ 
then  the  defendant,  the  judgment  debtor,  cannot  assail  the 
titie  of  such  purchaser  or  creditor,  by  reason  of  defects  or 
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irregalarities  in  the  proceedings  to  sell.  {Jackson  v.  JSom- 
vdt,  13  J.  R,  97 ;  8  J.  R,  361 ;  18  J.  K.,  536.) 

In  Olcott  V.  Robinson  (20  Barb.,  148),  the  question  of  the 
validity  of  the  sale  of  real  estate,  without  compliance  bj  the 
sheriff  with  the  requirements  of  the  statute  as  to  notices  of 
sale,  was  presented,  and  the  sale  held  void  because  of  defect 
in  the  notice. 

It  does  not  appear  in  that  case  whether  the  plaintiff  was 
the  plaintiff  in  the  execution  on  which  the  sale  was  made; 
but  it  does  appear  that  the  defendant  was  the  purchaser  at  a 
^ale  on  a  preyious  judgment  of  the  same  premises. 

This  judgment  was  reyersed  in  the  Court  of  Appeals  (21 
N.  Y.,  150),  expressly  on  the  ground,  that  the  sheriff  had 
given  the  notice  required  by  law. 

In  neither  the  Supreme  Court  nor  the  Court  of  Appealfi, 
was  §  49  above  cited,  referred  to,  or  commented  on.  . 

If  I  am  right  in  supposing  that  covers  just  such  a  defect  as 
was  insisted  on  in  that  case,  it  was  decisive  of  it.  But  the 
Supreme  Court  seem  to  have  considered  the  statute  as  impera- 
tive and  not  directory,  and  hence  a  failure  to  comply  with  it 
fatal  to  the  title.  Such  a  construction  would  be  fatal  to  half 
the  sales  of  property  made.  Instead  of  requiring  a  defendant 
to  take  advantage  of  irregularities  in  sales  promptly,  it  enables 
him  to  lie  by  until  ejectment  is  brought  against  him,  even  tQl 
near  the  running  of  the  statute  of  limitations,  when  the  wit- 
nesses being  dead  and  the  evidence  of  the  proceedings  lost, 
he  may  insist  on  the  defects  in  the  proceedings  to  s^  and 
defeat  the  purchaser's  title. 

The  language  of  §  49  protects  lonajlde  purchasers  without 
notice. 

A  honafde  purchaser  is  one  who  purchases  for  an  honest, 
legitimate  purpose,  as  contradistinguished  from  one  who 
purchases  for  some  fraudulent  or  improper  purposes ;  and 
hence  every  person  buying  at  a  sheriff's  or  constable's  sale  for 
the  purpose  of  satisfying  an  honest  debt  is  a  hona  fide  pur- 
chaser. 

One  who  buys  and  pays  nothing  is  not  in  any  legal  sense  a 
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purchaser.  Bat  satisfying  an  execution  to  the  extent  of  the 
bid,  is  such  a  payment  as  constitutes  the  creditor  a  hona  fide 
purchaser ;  especially  must  this  be  true^  after  twenty  years 
have  elapsed,  the  lien  of  the  judgment  gone  and  the  debt 
itself  satisfied  by  mere  lapse  of  time. 

No  court  would  assume  at  this  late  day  to  revive  the  lien 
of  the  judgment  and  enforce  it  against  the  land. 

The  statute  (2  K  8.,  6  ed.,  658,  §  98),  expressly  forbids 
such  interference  as  against  subsequent  hona  fide  purchasers 
or  incumbrancers. 

I  am  of  opinion  that  the  statute  prescribing  the  manner  of 
selling  personal  or  real  estate  is,  as  to  most  of  its  provisions, 
merely  directory.  And  non-compliance  with  them  does  not 
affect  the  title  of  a  purchaser. 

When  a  sale  is  made  before  sunrise,  or  after  sunset,  when 
real  and  personal  property  are  sold  together,  or  personal,  con- 
sisting of  a  variety  of  articles,  is  sold  as  one  parcel,  the  pur- 
chaser, though  he  purchases  in  good  faith,  is  presumed  to 
]^ow  the  law,  and  that  such  sales  are  in  violation  of  law. 

But  whether  the  sheriff  has  posted  and  published  the  notice 
of  sale  for  the  time  required  by  law,  he  cannot  ordinarily 
know,  and  he  has  no  means  afforded  him  by  which  he  can 
inform  himself  on  the  subject ;  he  must  act,  therefore,  upon  the 
presumption  of  the  proper  performance  of  official  duty. 

The  counsel  for  the  plaintiff  insists  that  Pratt  did  not  pay 
the  sheriff  liis  fees  upon  the  sale  to  him  of  the  land. 

The  referee  fiiids  that  Pratt  did  pay  to  the  sheriff  his  fees, 
poundage  and  expenses  in  making  the  sale.  This  finding 
of  facts,  is  in  the  fiiidings  signed  by  the  judge,  but  is  not 
included  in  those  set  out  in  the  case.  The  former  controls 
us,  there  being  no  exceptions  to  it  by  the  plaintiff. 

The  finding  is  doubtless  by  mistake,  as  the  evidence  is 
without  contradiction  that  the  fees,  &c.,  were  not  paid.  I  do 
not  deem  it  very  material  whether  they  were  or  were  not  paid, 
and  shall  not  take  time  to  discuss  it  further. 

I  am,  therefore,  of  opinion :  1st.  That  Pratt  must  be  held 
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to  have  been-  a  pnrchaser^  in*  good  &ith',  wi&ont  notice  of  -any 
defect  in  the  noticea  of  sale. 

Sd.  That  the  statute  relating  to  the  time  and  manneT'cf . 
giving  notice,  is  directory  merely,  «nd  non-compKanee  with  iti 
provisions  does  not  vitiate  the  sale,  and  if  it  waamandatoiy, 
tlie -remedy  was  by  motion; 

3d.  That  if  Pratt  was  not  a  bona  J&fe-pnrchaser,  those  iHlio 
purchased'  from  him,  and  paid  value,  are  to  be  deemed  iona 
Jide  purchasers,'  and  not  having  notice,  are*  protected  by  §  49, 
above  cited. 

4th.  That  the  sale,  if  it ^  was*  irregular  when  made,  cannot 
now'  be  set  aside,  as  the  judgment  is  barred,  and  the  debt  dis- 
charged by  the  statute  of  limitations,  and  the  plaintiffs  are 
chargeable  with  gross  lac/ies. 

dd.  Wore  the  proceedings  of  Davis  to  redeem  the  premises 
from  the  sale  on  the  Pratt  judgment  InopeTative  ? 

The  dcfocts  in  tlie  proceedings  fo  redeem,  relied  on  by  the 
defendant's  counsel,  are :      • 

1st.  Tlie  money  was  paid  to  Johnson^  the  assignee  of  the 
certificate,  whereas  it  should  havei  been  paid  to  tiie  purchaser, 
creditor,  or  officer  making  the  sale.    • 

2d.  Davis  did  not  produce  a  certified  copy^of  tike  judgment 
on  which  he  redeemed  j  together  witlva  verified  copy  of  assign- 
ment, or  afiidavit  of  amount  due. 

It  was  incumbent  on  the  defendant  to  prove  'compliance 
with  the  statute,  if  he  relies  on  the  redemption,  and  tiie  pro- 
ceedings to  redeem  are  not  proved  by  redtais  in  tiie*  sheriff's 
deed. 

To  entitie  a  person  to  redtom'premiSes  aold  on  execution,  by 
tiie  statute  (2  R  S.,  2d  ed.,  996,  §§  6»  and  60),  he  was  required  to 
pay  the  money  to  the  purchaser,  creditor,  x>t  officer.  And 
there  was  no  provision -permitting  payment  to  any  one  else. 

It  was;  of  course,  necessary  that  someoneor  more  persons 
should  be  designated,  to  whom  payments  not  only  might,  but 
must  be  made.  Persons  desiring  to  redeem  from  sttdi  redeem- 
ing creditor,  should  know  to  whom  they  can  pay,  and  not  be 
left  to  incur  the  risk  of  finding  who  may  be  tiie  assignee  of 
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the  certificate  of  sale.    I  thiotk,  therefore,  that  payment  to 
Johnson  was  not  a  compliance  with  the  statute. 

There  is  no  proof  that  Davis  ever  presented  to  Johnson  a 
copy  of  the  docket  of  the  White  judgment,  under  which  he 
proposed  to  redeem;  or  copy  of. the  assignments  of  sudi 
judgment^  verified  by  affidavit ;  or  an  affidavit  of  the  amount 
d«e  thereon,  as  required  by  §  60  above  cited. 

It  is  proved  that  Davis  had  assignments,  signed  by  Pratt, 
and  those  acquiring  title  to  the  certificate  .under  him  ;  that 
be  'held  the  assignments  of-  a  judgment  against  Theodore 
Wood  in  ftvor  of  White;  that  he  presented  to  the  sheriff 
such  evidence  of  his  right  to  redeem  as  satisfied  the  sheriff 
th%t  he  was  entitled  to  redeem ;  but  what  evidence  was  pre- 
sesited  to  him  is  left  unproved^  and  must  be  proved,  if  at  all, 
bj^  presumption  in  favor  of  the  due  perfcmnance  of  official 
duty. 

But  that  i»  not  enough  ;  the  sheriff  cannot  dispense  with 
any  of  the  requirem^its  of  the  statute.  {HitU  v.  T'homaSy 
27  Barb.,  55.) 

It  has  been  held,  that  the  production  of  the  certificate  to 
the  sheriff,  duly  assigned,  is  a  sufficient  payment  of  the 
amount  paid,  to  tlie  purchaser  at  the  sale.  As  owner  of  the 
certificate,  he,  and  not  the  purchaser,  is  entitled  to  the  money 
paid  to  redeem.    (4  HiU,  608 ;  1  Denio,  289 ;  2  Hill,  51.) 

The  evidence  thus  given,  slight  as  it  is,  should  perhaps  be 
sufficient. 

After  an  adverse  possession  of  twenty  years,  in  conformity 
with  the  deed  from  the  sheriff,  the  law  presumes  in  favor  of 
the  occupant,  that  the  steps  necessaiy  to  be  talren  to  entitle 
the  holder  of  the  sheriff's  certificate,  or  redeeming  creditor  to 
a  deed,  had  been  ^en.  This  presumption  is  essential  to  the 
security  of  titles 

It  is  not  the  presumption  of  due  performance  of  official 
duty  merely,  but  it  is  that,  together  with  the  presumption  of 
loss  of  evidence  by  death,  destruction  of  pa}>erB,  and  other 
casualties.    The  authorities  are  collected  in  1  Cow.  and  Hill's 
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ITotes,  355  to  367,  and  fully  authorize  the  presumption  after 
80  great  a  length  of  time. 

Davis  and  Johnson  are  dead,  and  the  papers  are  lost  or 
destroyed.  A  better  illustration  cannot  be  furnished,  than 
this  case  affords,  of  the  injustice  of  permitting  the  title  of 
those  in  possession  to  be  overhauled  after  a  long  acquiescence 
in  the  validity  of  the  title ;  every  presumption  must  be  in 
their  favor. 

This  brings  me  to  the  fourth,  and  only  remaining  question ; 
whether  Davis  did  acquire  a  valid  title  to^the  land  as  assignee 
of  Johnson,  who  owned  the  certificate  of  sale  through 
several  mesne  assignments  from  Pratt. 

To  entitle  Davis  to  a  deed  as  assignee  of  the  certificati;, 
the  statute  (2  R.  S.,  2d  ed.,  297,  §  69)  required  that  he  should 
cause  the  execution  of  all  assignments  of  tlie  certificate  to  Ije 
acknowledged,  or  proved,  as  deeds  are  required  to  be  acknowl- 
edged, or  proved,  and  to  cause  such  assignments  and  certifi- 
cates of  proof  to  be  filed  in  the  county  clerk's  office. 

The  Court  of  Errors,  in  Waller  v.  Earris  (20  Wend.,  555), 
and  the  Court  of  Appeals,  in  The  People  v.  JRcmsam  (3 
Coms.,  490),  held  this  provision  mandatory,  and  of  course 
non-compliance  is  &tal  to  the  title. 

There  is  no  proof,  that  the  assignments  were  ever  acknowl- 
edged, or  proved,  or  filed  in  the  clerk's  office. 

I  am  of  opinion  that  Davis  is  not  shown,  by  the  evidence, 
independent  of  the  presumption  entitled  to  a  deed. 

But  the  presumption,  which  I  attempted  to  show  under 
the  preceding  point,  is  permitted  to  be  raised,  authorizes  us 
to  hold  that  the  acts  required  to  be  done,  to  entitle  Davis  to 
a  deed,  were  properly  performed. 

The  sale  on  the  judgment  being  regular,  and  the  time 
allowed  to  the  debtor  to  redeem  having  expired,  the  plain- 
tifEs  have  no  interests  in  the  premises,  unless  it  may  be  the 
naked  fee.  There  is  now  no  right  of  redemption  from  the  sale 
on  the  judgment;  and  under  such  circumstances,  they  have  no 
claim  to  relief  against  the  defendants,  who  entered  under  &e 
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purchase  at  the  sale  on  the  foredofiure,  and  who  have  been 
holding  under  that  title  for  more  than  twenty  years. 

The  judgment  should  therefore  be  affirmed.  All  the  judges 
concurring,  the  judgment  was  affirmed. 


Louisa  B.  Habt  v.  John  Young. 
(Gbnkral  Tbbm,  TmBD  DianaoT,  Dbcbxbbb,  I860.) 

Plaintiff  was  a  married  woman,  and  being  in  pofisession  of  premisea  belong* 
ing  to  her  husband,  who  had  absconded,  and  while  preparing  to  leave 
the  same,  made  a  contract  for  a  certain  sum  with  the  defendant,  who 
held  a  mortgage  on  the  premises  which  was  due,  to  remain  for  a  time,  and  at 
the  end  thereof  deliver  possession  to  him.  In  an  action  by  the  plaintiff,  after 
performance  by  her,  to  recover  the  sum  which  the  defendant  agreed  to  pay. 
EMj  the  promise  to  pay  was  supported  by  a  sufficient  consideration. 

Plaintiff's  performance  was  advantageous  to  the  defendant,  and  an  incon* 
venience  to  herself;  being  in  possession,  as  wife  of  the  owner  of  the  tbe, 
her  agreement  to  surrender  it,  was  a  sufficient  consideration  to  support  the 
defendant's  agreement ;  and  her  possession  as  owner  of  a  contingent 
right  of  dower  was  a  subsisting  right  of  which  she  might  make  disposal 
by  sale. 

The  plaintiff  was  authorized  (Laws  1860,  chap.  90)  to  make  the  con- 
tract  in  her  own  right,  and  whether  bhe  so  made  it,  or  for  her  husband, 
was  a  question  of  ikct ;  and  defendant  having  asked  a  decision  upon  the 
question  by  the  court,  when  about  to  submit  it  to  the  Jury,  and  the  court 
deciding  for  the  plaintiff, — BM^  there  was  no  error. 

Tras  action  was  tried  at  the  Ulster  County  Circuit  in  April, 
1868,  before  Mr.  Justice  Hooeboom  and  a  jury. 

The  action  was  brought  on  a  contract ;  and  it  appeared  upon 
the  trial  that  the  plaintiff  and  her  husband  lived  together 
upon  certain  premises  situate  in  the  town  of  Marlborough, 
Ulster  county,  which  were  owned  by  the  husband,  and  upon 
which  the  defendant  held  a  mortgage,  the  whole  amount  of 
which  was  due  and  unpaid.  The  husband  suddenly  left,  and 
attachments  were  issued  against  him  as  an  absconding  debtor. 
After  he  had  been  absent  for  some  time,  and  on  or  about  tlie 
8d  of  May,  1864,  the  olaintiff  and  the  defendant  entei*ed  into 
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the  agreement  stated  in  the  opinion,  which  was  fulfilled  bj 
her,  and  possession  of  the  premises  taken  by  the  defendant 

At  the  close  of  the  testimony  a  motion  was  made  for  a  non 
suit,  which  was  denied,  the  court  holding  that  there  was 
a  question  of  fact  for  the  jury,  whether  the  plaintiff  made 
tlie  agreement  with  the  defendant  as  the  agent  and  on 
behalf  of  her  husband,  or  on  her  own  behalf  and  for  her 
own  benefit ;  if  as  the  agent  of  the  husband,  that  the  verdict 
must  be  for  the  defendant ;  if  for  herself,  she  was  entitled  to 
recover,  to  which  ruling  and  decision  exceptions  were  duly 
taken  by  the  defendant. 

The  counsel  for  the  defendant  stated  that  he  did  not  wish  to 
go  to  the  jury  upon  any  such  question  of  fact,  as  the  question 
iu  the  case  was  one  of  law.  The  court  then  decided  that  the 
plaintiff  was  entitled  to  recover,  and  directed  a  verdict  for  the 
plaintiff,  to  which  the  defendant's  counsel  also  excepted. 
The  court  directed  that  the  exceptions  be  first  heard  at  Gene- 
ral Term  with  a  stay  of  proceedings. 

T.  R,  Weeibrooky  for  the  plaintiff. 

J?.  Oookey  for  the  defendant 

Present — ^Milleb,  Inoalls  and  Peokham,  JJ. 

By  the  Court — ^Milleb,  P.  J.  The  plaintiff  in  this  action 
was  a  married  woman ;  and  being  left  in  possession  of  certain 
premises  by  her  husband,  upon  which  the  defendant  held  a 
mortgage,  upon  being  called  upon  by  the  defendant,  in  the 
absence  of  her  said  husband,  the  defendant  agreed  to  give  the 
plaintiff  the  sum  of  $150  if  she  would  remain  upon  the 
premises  until  he  came  there  with  a  family  and  put  them  in 
possession.  The  plaintiff  remained  in  possession  according  to 
the  agreement,  and  the  defendant  took  possession  of  the 
premises  by  placing  a  family  there. 

The  defendant  seeks  to  avoid  a  recovery  upon  several 
grounds,  which  I  will  proceed  to  consider.  He  insists :  1st 
That  the  defendant's  promise  was  without  consideration  and 
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▼oid.  This  position  is  based  upon  the  ground  that  the  wife 
had  no  possession  of  the  premises  to  transfer,  and  that  her 
possession  was  that  of  the  husband,  who  alone  could  dispose 
of  it,  and  who  could  hold  the  defendant  as  a  trespasser,  not- 
withstanding the  wife's  consent. 

The  testimony  shows  that  the  plaintiff's  husband  had  1^ 
two  or  three  weeks  previously,  apparently  having  abandoned 
his  family,  and  the  plaintiff  was  preparing  to  leave,  having 
already  moved  away  a  portion  of  her  personal  effects.  Her 
remaining  in  possession  necessarily  involved  trouble  to  her, 
and  would  be  of  advantage  to  the  defendant,  by  enabling 
him,  as  a  mortgagee,  to  take  possession  at  once  of  the 
premises,  thus  giving  him  the  entire  control  at  a  season  of 
the  year. when  it  was  of  considerable  importance  to  the 
defendant  to  commence  farming  operations,  and  when  the 
delays  of  a  foreclosure  would  be  detrimental  and  injurious  to 
his  interests.  The  possession  of  lands  being  an  interest 
which  is  the  subject  of  sale,  is  an  adequate  consideration  to 
support  a  promise  to  pay  for  the  price  thereof.  {Parker  v. 
Crane^  6  Wend.,  648.)  And  upon  the  same  principle  the 
possession  of  the  defendant,  as  the  wife  of  the  owner  of  the 
fee,  which  could  only  be  cut  off  and  obtained  by  means  of  a 
foreclosure  sale  or  by  purchase,  I  think  will  support  the 
promise  in  this  case.  Als  her  husband  was  the  owner,  and 
the  plaintiff  entitled  to  a  contingent  right  of  dower  after  pay- 
ment of  the  mortgages  upon  the  premises,  her  possession 
cannot  be  considered  as  being  entirely  the  possession  of  her 
husband,  but  was  a  subsisting  right,  which  she  was  lawfuUy 
authorized  to  sell  and  dispose  o^  as  she  might  deem  for  her 
interest,  and  is  a  valid  consideration  for  the  agreement.  For 
the  right  of  the  plaintiff  thus  parted  with  by  her,  no  action 
of  trespass  could  be  maintained  by  the  husband,  whatever  his 
rights  may  have  been  otherwise. 

2d.  It  is  also  insisted  that  the  contract  in  question  as  an 
agreement  of  the  wife,  to  hold  possession,  was  equally 
invalid,  she  being  on  the  premises  and  acting  only  as  the 
agent  of  the  husband. 
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The  plaintiff  remained  on  the  premises  after  her  husband 
had  left  them,  intending  and  malring  arrangements  to  leare 
them.  As  already  stated,  she  oonld  only  be  remoTed  by  legal 
proceedings,  as  her  husband  had  the  lawful  tiUe.  She  had 
no  direct  authority  from  him  to  act  as  his  agent ;  nor  dues  it 
appear  that  there  was  any  duty  to  her  husband  enjoined  upon 
her  to  remain  there,  or  to  enter  into  any  arrangement  to  snr* 
render  the  premises  to  the  defendant. 

She  had  in  fiust  a  right  which  was  liable  to  be  foreclosed, 
to  remain,  and  I  think  under  the  married  woman's  act,  authoi^ 
ity  to  enter  into  a  contract  in  r^ard  to  any  service  which  she 
might  render  on  her  separate  account,  and  for  her  own  bene- 
fit, which  justified  her,  in  making  the  agreement  with  the 
defendant,  which  she  attempts  to  enforce  in  this  action.  (S. 
L.  of  1860,  chap.  90.) 

But  conceding  that  a  dispute  arises  upon  the  question, 
whether  she  assumed  to  act,  or  did  in  fact  act,  as  the  agent  of 
her  husband,  and  whether  the  promise  made  was  for  his 
benefit,  the  defendant  should  have  gone  to  the  jury  as  the 
court  decided  he  might  do  upon  this  question  of  fiskct. 

It  is  not  so  clearly  manifest  in  any  view  which  may  be 
taken  of  the  evidence,  that  the  plaintiff  contracted  on  behalf 
of  her  husband,  as  to  have  authorized  the  court  to  hold,  as  a 
matter  of  law,  that  such  was  the  case.  It  is  true  she  was 
left  in  possession  of  the  premises  by  her  husband,  but  it  does 
not  follow  as  a  necessary  sequence  that  she  had  no  interest 
of  her  own,  in  the  subject-matter  of  the  contract,  or  that  she 
represented  him  and  acted  as  his  agent.  If  there  was  any 
doubt  in  regard  to  these  facts,  it  was  matter  for  the  consider- 
ation  of  the  jury  and  not  the  court. 

I  think  there  was  no  error  upon  the  trial,  and  a  new  trial 
must  be  denied. 

New  trial  denied. 
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Julia  A.  King  v.  Ebastus  B.  Phillipb. 
(Qenbbal  Tebm,  Fifth  Distsict,  October,  1868.) 

The  tnuBtees  of  a  school-district  may  acquire  an  interest  in  land  as  tenants 
in  oonunon  with  others. 

The  trustees  of  a  school-district,  buUt  a  school-house  upon  certain  prem- 
ises, and  afterward  the  legislature  legalized  the  site,  and  authorized  the 
trustees  to  acquire  title  thereto,  and  they  thereupon  purchased  an 
undivided  interest  in  the  premises  occupied. — Hdd,  the  trustees  were 
tenants  in  common  with  the  other  owners. 

Whether  the  legislature  has  constitutional  power  to  authorize  the  taking  of 
land  for  school  purposes,    (^uers. 

The  trustees  of  a  school-district,  having  possession  of  a  school-house  and  being 
tenants  in  common  with  the  plaintiff  and  others,  of  the  lot  upon  which  it 
stood,  the  plaintiff,  while  said  trustees  were  absent,  the  premises  loclced,  the 
keys  in  their  possession,  and  the  property  of  the  district  within,  entered 
through  a  window  and  fastened  the  door  against  their  entrance,  and 
remained  in  possession ;  the  trustees  broke  down  the  door  and  ejected  her, 

'  whereupon  she  brought  this  suit  to  recover  damages  for  the  forcible 
entry,  &c — ffM, 

That  the  trustees  were  Justified  in  ejecting  the  plaintiff,  and  the  action 
would  not  lie. 

That  the  trustees  having  taken  possession  of  the  loeus  in  quo^  and  being  in 
the  occupancy  thereof,  at  the  time  of  pliuntiff*s  entry,  their  occupancy  was 
good  as  against  their  co-tenants^ 

That  the  possession  of  the  plamtiff  was  inconsistent  with  a  user  of  the 
property  by  the  trustees ;  and  her  entry  being  made  with  the  purpose  to 
exclude,  and  followed  by  an  exclusion  of  the  trustees,  such  entry  and 
occupation  were  unlawfhL 

That  the  trustees,  having  been  for  sometime  in  possession,  with  the  acqui- 
escence of  the  tenants  in  common,  a  license  would  be  presumed  in  favor 
of  their  occuinmcy,  and  the  plaintiff*s  remedy  for  possession,  if  any,  was 
by  action. 

It  seems,  an  action  may  be  maintained  for  the  trespass  by  one  tenant  in 
common  against  another,  who,  being  in  possession,  ia  put  out  of  the 
same  by  such  co-tenant 

The  decisions  respecting  the  rights  of  tenants  in  common  to  hold  and 
occupy  the  common  property,  as  against  their  co-tenants,  classified,  and 
the  rights  of  such  tenants  in  each  class  stated.    Per  Mullut,  J. 

This  action  was  brought  by  the  plamtiff  to  recover  damages 
for  forciblj  entering  into  a  school-hoiiBe,  in  the  town  and 
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county  of  Onondaga,  in  May,  1867,  of  which  ahe  was  in  the 
possession,  and  ejecting  her  therefrom. 

The  school-house  was  the  property  of  the  trustees  of  school* 
district  Ko.  6,  in  said  town  of  Onondaga,  and  was  erected 
and  standing,  at  the  time  of  the  alleged  illegal  entry,  on  a 
part  of  the  public  square  in  said  town,  in  which  the  plaintiff 
and  defendant  were  interested  as  tenants  in  common.  The 
manner  in  which  the  several  parties  acquired  an  interest  in  the 
square,  was  as  follows : 

In  November,  1803,  and  prior  thereto,  George  Hall  and 

Thaddeus  M.  Wood  were  owners  in  tee  of  a  certain  lot  of  land, 

in  the  town  of  Onondaga,  containing  some  six  or  eight  acres, 

which  had  been  surveyed  and  laid  down  upon  a  map  of  the 

.  village,  as  and  for  a  public  square. 

In  order  to  induce  the  supervisors  of  the  said  county  of 
Onondaga  to  locate  in  said  village  the  court-house,  and  other 
public  buildings  for  the  use  of  the  county.  Hall  and  Wood 
proposed  to  the  supervisors  to  convey  said  tract  of  land  to 
said  county,  on  the  condition  that  they  would  erect  thereon 
such  buildings,  and  that  the  same  should  be  the  property  of 
said  county  so  long  as  it  should  be  used  for  such  purposes, 
and  when  the  county  ceased  to  use  said  premises  for  such 
purpose,  the  title  should  revert  to  the  said  grantors. 

The  supervisors  accepted  the  offer  upon  the  conditions 
aforesaid,  and  the  said  Wood  and  Hall  did,  thereupon  and  on 
the  2d  November,  1803,  convey  said  premises  to  said  county, 
by  deed,  upon  the  conditions  above  mentioned,  and  the  super- 
visors erected  on  said  premises  a  court-house  and  other  build- 
ings, and  continued  to  occupy  the  same  until  the  removal  of 
the  county  seat  to  the  village  of  Syracuse,  more  than  thirty 
years  before  this  action. 

From  that  time,  the  supervisors  had  not  occupied  the  said 
.  premises.  On  the  2d  December,  1864,  the  board  of  super- 
visors of  said  county,  by  a  regulation  duly  passed,  at  a  meet- 
ing thereof,  declared  that  it  made  no  claim  to  said  premisesi 
by  virtue  of  the  grant  aforesaid. 

The  above  named  grantor^  Wood,  died,  in  1826,  and  his 
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wife  in  1854,  leaving  seven  children,  of  whom  the  plaintifi 
was  one. 

The  plaintiff  was  the  owner,  as  the  heir  of  her  father,  and  as 
purchaser  from  others  of  said  heirs  of  five  thirty-second  parts 
of  said  premises. 

Oeorge  Hall,  as  one  of  the  heirs  of  Oeorge  Hall,  one  of 
the  original  grantors  to  the  conntj,  was  owner  of  one  undivided 
eighth  part  of  said  premises. 

At  some  time  prior  to  the  1st  April,  1867,  a  school-house 
was  erected  on  said  premises,  so  as  aforesaid  conveyed  to  the 
board  of  supervisors,  but  at  what  time  did  not  appear.  It 
was  occupied  as  such  down  to  the  time  of  the  entiy  of 
the  plaintiff,  as  hereinafter  mentioned,  and  subsequently 
thereto. 

In  1865,  or  1866,  the  plaintiff  commenced  an  action  of 
ejectment  against  the  trustees  of  said  district  No.  6,  to  recover 
her  undivided  share  or  interest  in  the  said  premises ;  and 
such  proceedings  were  had  in  said  action  that,  on  the 
1st  day  of  June,  1866,  judgment  was  recovered  by  her 
adjudging  her  entitled  to  five  thirty-second  parts  of  a 
portion  thereof,  viz. :  of  that  portion  which  the  school-district 
occupied.  It  did  not  appear  that  any  writ  of  possession  was 
ever  issued  or  executed. 

.  At  a  meeting  of  the  inhabitants  of  said  school  district  No. 
6,  held  on  the  18th  August,  1866,  a  resolution  was  passed 
abandoning  the  public  common  (which  meant  the  premises 
in  controversy  in  this  suit),  as  a  school-house  site. 

On  the  16th  April,  1867,  an  act  was  passed  by  the  legisla- 
ture, entitled  :  ^^An  act  to  legalize  the  site  of  the  school- 
house  in  school  district  No.  6,  of  the  town  of  Onondaga,  and 
to  enable  the  trustees  of  said  district  to  acquire  the  title  to 
the  lands  now  used  for  such  site,  and  such  other  lands  as  may 
be  necessary  for  the  same." 

The  first  section  of  said  act  legalized  the  location  of  said 
school-house  on  the  public  square. 

The  second  section  empowered  the  trustees  to  acquire  title 
to  the  land  on  which  it  stood,  and  such  other  lands  as  might 
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be  neceseaiy,  in  the  manner  prescribed  in  ehiq[>ter  800  of  the 
Laws  of  1866. 

George  Hall  and  wife  executed  and  delivered  to  the  tms 
tees  of  said  schootdistrict  a  deed  of  the  land  described  in  the 
deed  of  his  father  and  Wood,  to  the  smpervisors. 

This  deed  purported  to  bear  date  the  1st  May,  1867,  and 
expressed  a  consideration  of  $300,  and  was  recorded  the  7th 
May,  1867. 

On  the  6th  May,  1867,  at  a  meeting  of  the  inhabitants  of 
said  school-district,  a  resolution  was  adopted  authorizing  the 
trustees  to  purchase  the  interest  of  said  HaU,  in  said  premises, 
for  the  school-house  site,  for  the  sum  of  $200. 

There  had  been,  it  would  seem,  an  understanding  between 
the  plaintiff  and  the  trustees  that  they  would  surrender  to 
the  plaintiff  possession  of  the  school-house  and  premises  if 
they  did  not,  before  that  time,  acquire  title  thereto.  This 
was  not  done ;  and  on  the  10th  May,  1867,  the  plaintiff 
demanded  possession  of  the  said  premises,  and  it  was  refused 
on  the  ground  that  they  had  acquired  title  thereto  from  Hall, 
and  the  location  of  the  school-house  on  the  public  square  was 
legalized  by  the  l^slature. 

On  the  morning  of  the  13th  May,  1867,  the  plaintiff,  in 
behalf  of  herself  and  the  other  heirs  of  Thaddeus  M.  Wood, 
went  to  the  school-house  about  four  o'clock,  and  finding  it 
locked,  raised  a  window,  passed  through,  and  changed  the 
locks  so  that  they  could  be  locked  on  the  inside,  but  not 
unlocked  on  the  outside,  and  continued  in  possession  during 
the  day. 

In  the  school-house,  at  this  time,  were  books,  &c.,  belong 
ing  to  the  scholars,  and  property  belonging  to  the  district. 

During  the  day  of  the  13th,  a  meeting  of  some  of  the  male 
residents  of  the  district  was  held,  and  it  was  conduded  to 
take  possession  of  the  school-house  forcibly,  if  necessary,  and 
remove  the  plaintiff  therefrom. 

The  defendant  and  his  co-trustees  were  selected  as  the  per- 
sons to  enter  and  put  out  the  plaintiff  that  night,  and  they 
accordingly  went  to  the  school-house,  broke  it  open,  entered, 
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and  put  out  the  plaintifi^  using  no  more  force  than  was  neces- 
sary to  aecomplidi  the  object. 

For  this  forcible  entry  and  putting  out,  this  action  was 
brought. 

It  was  tried  at  the  Onondaga  Circuit  in  February,  1868. 
The  plaintiff  was  nonsuited.  The  motion  to  set  aside  the 
nonsuit  and  for  a  new  trial  was  ordered  to  be  heard  in  the 
first  instance,  at  the  General  Term,  and,  in  the  meantime, 
judgment  was  wiepended. 

r 

S.  D.  Dillayej  for  the  plaintiff. 

TT.  JK  Giford,  for  the  defendant. 

Present — ^Baoon,  Fostkb,  Mullin  and  Moboan,  JJ*. 

By  the  Court — Mullin,.  J.  It  will  be  seen  from  the  fore- 
going statement  of  the  facts  of  the  case,  that  while  the 
plaintiff,  in  her  action  of  ejectment  against  the  trustees, 
claimed  to  recover  an  undivided  interest  in  the  public  square, 
she  in  lact  recovered  an  interest  in  that  portion  of  it  only  occu- 
pied by  the  trustees,  which  was  a  strip  some  110  feet  long  by 
forty-one  feet  wide ;  and  it  was  into  that  part  she  entered 
and  from  which  she  was  ejected. 

It  is  not  established  by  the  judgment  in  the  ejectment  suit 
that  plaintiff  has  title  to  any  part  of  the  public  square,  except 
the  school-house  lot. 

The  defendant  establishes  a  title  to  an  undivided  interest 
in  the  whole  square. 

The  plaintiff  and  the  tmstees  are  tenants  in  common  of  the 
school-house  lot  if  the  trustees  can  legally  take  an  interest 
merely,  in  land  on  which  to  erects  school-house,  instead  of  a 
perfect  legal  title.. 

By  2  K.  8.,  5th  ed.,  109,  §  100,  the  inhabitants  of  a  district, 
when  lawfully  assembled  at  a  district  meeting,  have  power 
to  designate  a  site  for  a  school-house,  and  to  lay  a  tax  to  pur* 
chase  or  lease  a  suitable  site  for  a  school-house,  and  to  build^ 
hire  or  purchase  such  school-house. 

Lansing  —  Vol.  L        64 
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The  superintendent  of  public  instruction  is  clothed  with 
the  power  of  supervising  the  action  of  district  meetings  and 
of  the  trustees  of  districts,  and  he  has  from  time  to  time  laid 
down  regulations  for  their  government,  which  hare,  to  a 
certain  extent,  the  force  of  law. 

The  courts  are  not  bound  by  his  decisions,  but  ihey  are 
treated  with  the  highest  respect,  and,  unless  clearly  erroneous, 
are  followed. 

Amongst  other  rules  laid  down  by  the  superintendent  is 
tkis,  tliat  money  raised  by  tax  cannot  be  applied  to  the  pur- 
chase of  land  for  a  school-house  until  a  valid  title  is  obtained. 
(See  Code  of  Public  Instruction,  published  in  1856,  p.  54.) 

At  page  thirty-two  of  the  same  work  it  is  decided,,  that  a 
district  will  not  be  permitted  to  acquire  a  site  for  a  school- 
house  by  perpetual  lease. 

At  page  223  it  is  said,  there  can  be  no  partnership  in  the 
erection  of  a  school-house,  which  will  prevent  the  district 
from  controlling  it  entirely  for  the  purposes  of  a  district- 
school  ;  and  that  a  tax  cannot  be  raised  for  building  a  house 
for  the  joint  use  of  a  church  and  school-house,  or  even  an 
academy  and  school.  But  a  building  may  be  erected  by  a 
district,  jointly  with  a  church  coporation,  or  person,  provided 
the  entrances  to  the  apartments  for  the  use  of  each  is  from 
the  outside,  and  not  through  the  other.  (See  cases  collected 
from  the  Massachusetts  and  Connecticut  reports  on  pages 
223,  224.) 

There  is  nothing  in  the  law,  or  the  directions  of  the  super- 
intendent, or  the  decisions  of  our  courts,  prohibiting  the  trus- 
tees of  a  school  district  from  acquiring  an  interest  in  real 
estate  as  tenants  in  common  with  others. 

If  the  land  held  in  conunon  is  sufScient  in  quantity,  and 
the  interest  of  the  district  is  large  enough  to  justify  the 
belief  that  in  the  partition,  land  sufficient  for  the  use  of  a 
school-house  will  fall  to  the  share  of  the  district,  or  the 
co-tenants  will  permit  the  district  to  use  a  portion  for  the  pur 
poses  of  a  school-house,  there  is  no  reason  why  it  may  not 
acquire  such  an  interest. 
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But  if  it  were  illegal,  the  act  of  April,  1867  made  it 
legal,  and  clothed  the  district  with  the  rights  of  a  tenant  in 
common. 

f  It  is  not  necessary  for  the  purposes  of  this  case,  to  inquire 
whether  the  legislature  has  the  power  to  authorize  a  school- 
district  to  acquire  title  to  a  site  for  a  school-house,  against 
the  consent  of  the  owner,  as  being  taken  for  the  benefit  of 
the  public.  No  such  title  has  been  acquired  by  tliis  district, 
or  attempted  to  be  acquired  by  the  trustees. 

And  while  it  may  be  the  law,  that  the  act  authorizing  the 
taking  of  private  property  for  public  use  is  constitutional, 
when  it  provides  for  making  compensation  by  tax,  without 
actually  paying  down  the  damages  before  there  can  be  a 
right  of  entry,  yet  it  is  at  least  necessary  that  the  party 
authorized  to  take,  should  have  instituted  proceedings  for  the 
purpose  of  taking,  and  designated  the  property  proposed  to 
be  taken. 

It  has  never  been  held,  that  because  the  general  railroad 
act  authorizes  the  taking  of  property  for  the  use  of  a  rail- 
road, that  a  company  can  construct  its  road  over  my  land, 
and  operate  without  taking  any  steps  to  acquire  title  to  it. 

The  trustees,  although  authorized  to  acquire  title  to  the 
school-house  lot,  could  not  occupy  forever  without  taking 
steps  to  perfect  their  title.  The  owners  of  the  land  had  the 
right  to  eject  them,  unless  they  got  title  to  the  school-house 
lot,  and  paid  the  damages  resulting  from  the  taking. 

I  apprehend,  that  before  the  passage  of  the  act  of  1866, 
(chapter  800,  of  the  Laws  of  that  year),  it  was  not  understood 
by  the  profession,  that  land  could  be  taken  for  sites  for  school* 
houses  without  the  consent  of  the  owner. 

The  superintendent  of  public  instruction  so  understood  the 
law,  as  he  says  in  the  Code  cited  {supray  p.  221) :  '^  It  is  greatly 
to  be  preferred,  that  the  district  should  obtain  an  indefeasi- 
ble estate  in  fee  simple ;  but  inasmuch,  as  there  is  no  com- 
pulsory process  provided  by  the  laws  of  this  State,  by  which 
the  title  to  land  for  school  purposes  can  be  transferred  when 
the  owner  is  unwilling,  etc.,  etc." 
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The  question  is  still  an  open  one,  whether  the  legislature 
has  the  power  to  authorize  the  taking  of  land  for  school  pur« 
poses  under  the  constitution. 

I  have  said  that  the  act  of  1867  made  the  trustees  tenants 
in  common  with  the  plaintiff,  if  it  should  be  held,  that  before 
that  statute  the  district  could  not  acquire  a  partial  title  to 
the  site  of  its  school-house.  I  say  this,  because  if  the  erec- 
tion of  the  school-house  on  the  public  square,  without  acquir- 
ing a  title  to  the  land  was  illegal,  the  owners  could,  of  course, 
instantly  enter  and  eject  the  trustees. 

But  when  the  location  was  made  valid,  then  the  district 
had  the  same  rights  an  individual  would  have  under  like 
circumstances. 

If  an  individual  had.  erected  a  building  on  the  square  and 
had  occupied  for  a  number  of  years,  he  would  be  deemed 
lawfully  in  possession  as  tenant  to  the  true  owners  if  he  had 
no  higher  interest.  If  after  such  a  continued  occupancy  he 
should  acquire  a  title  to  an  undivided  share  of  said  square, 
then  he  would  be  lawfully  in  possession  as  tenant  in  common 
with  the  rest  6f  the  owners. 

It  may  not  be  correct,  therefore,  to  say  that  the  statute  of 
1867  made  the  trustees  tenants  in  common ;  but  making  the 
location  of  the  school-house  lawful  upon  a  site  not  owned, 
and  authorizing  them  to  acquire  title  by  adverse  proceedings, 
it  was  surely  competent  for  them  to  agree  with  the  owners  to 
buy  in  their  shares,  and  thus  acquire  a^  complete  title  as  soon 
as  all  the  owners  conveyed  all  their  separate  interests. 

On  acquiring  the  interest  of  Hall  therefor,  they  became 
tenants  in  common  with  the  plaintiff  in  the  school-house  lot 

Being  tenants  in  common,  the  first  question  is,  whether 
plaintiti*  could  legally  enter  into  the  school-house  and  hold 
the  trustees  out. 

The  possession  of  one  tenant  in  common  of  either  real  or 
personal  pr  >perty  is  the  possession  of  the  others.  (1  Green- 
leaf's  Cruise,  872 ;  4  Kent,  870.) 

Hence  one  cannot  maintain  an  action  against  another  fox 
merely  keeping  possession  from  him.    If  one  attempts  by 
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force,  the  one  haTing  the  possession  may  defend  it  by  such 
force  as  is  necessary  to  its  protectipn. 

It  must  necessarily  follow  that  there  cannot  be  a  right  to 
take  by  force  and  a  right  by  force  to  resist  the  taking  exist- 
ing in  different  persons  at  the  same  time. 

Hence  it  is  in  the  case  of  personal  property,  that  one  ten- 
ant in  common  cannot  take  it  from  his  co-tenant  by  force,  yet 
if  he  can  get  possession  without  a  resort  to  force,  iJien  he  can 
hold  it  and  protect  his  possession  by  force.  (Coke  on  litt., 
199  b.) 

When  personal  property  is  indivisible,  and  for  that  reason 
cannot  be  partitioned,  there  is  no  way  in  which  one  of  several 
owners  can  have  the  use  of  such  property  if  the  other  being 
in  possession  refuses  to  surrender  it.  {Hyde  v.  SUme^  9  Cow., 
230  ;  same,  7  Wend.,  354 ;  3  Kern.,  173 ;  OUbert  v-  Dickereon^ 
7  Wrad.,  449 ;  9  Wend.,  338 ;  2  J.  R.,  468.) 

Real  estate  is  governed  by  different  rules. 

If  one  tenant  in  common  takes  possession  of  the  entire 
property  and  keeps  his  co-tenant  out,  the  latter  may  resort 
to  his  action  of  ejectment,  establish  his  title,  and  be  put  into 
possession  with  his  co-tenant.  Having  done  this  he  may 
apply  for  a  partition  of  the  estate,  and  thus  be  put  into  actual 
possession  of  his  share ;  or  if  a  partition  is  not  practicable, 
then  it  can  be  sold  and  the  proceeds  divided. 

It  is  the  right  of  a  co-tenant  to  enter  upon  any  part  of  tlie 
land  unoccupied  by  the  others  and  keep  possession  until  actual 
partition. 

But  can  he  enter  upon  that  part  actually  in  the  possession 
of  his  co-tenant  either  by  force  or  when  the  latter  is  tempor- 
arily abaent  without  any  intention  of  abandoning  the  posses* 
sion.    (Comyn's  Dig,  Estates,  K.  8.) 

There  is  such  a  conflict  of  opinion  on  this  question  that  it 
would  be  of  no  service  to  enter  into  an  examination  of  the 
cases.  Most  of  them  may  be  reconciled  by  attending  to  diffe^ 
ent  states  of  facts  on  which  the  adjudications  were  made. 

They  may  b^  divided  into  several  classes. 

*rhe  first  includes  those  in  which  the  property  owned  in 


430  CASES  m  THE  SUPREME  COXJRT  [Oct 

King  «.  PhillipB. 

common  is  sncli   as  to  admit  of  joint  occupancy  without 
unreasonable  interference  with  the  rights  of  each  other. 

The  second  includes  those  cases  in  which  there  cannot  be 
a  joint  occupancy  consistent  with  the  rights  of  either. 

The  third  includes  those  in  which  there  has  been  an  occupancy 
of  part  by  one,  with  the  assent  express  or  implied  of  the  others. 

In  cases  within  the  first  class,  each  has  a  perfect  right  to  * 
enter  and  occupy,  and  the  entry  does  not  give  a  right  of  action 
to  his  co-tenants,  unless  the  latter  is  ousted,  or  his  property 
is  put  off  the  land.    {Mumford  v.  Brown^  1  Wend.,  52.) 

In  cases  within  the  second  class,  one  tenant  in  common 
cannot  enter  and  occupy,  with  or  without  force,  so  long  as  his 
co-tenant  is  in  the  actual  possession.  {Erwin  v.  Olmsted^ 
7  Cow.,  229.)  While  the  right  of  entry  may  be  said  to  exist 
in  this  case,  as  fully  as  in  the  other,  the  law,  in  order  .to  pre- 
vent violence  or  disorder,  requires  that  the  right  shall  be 
enforced  in  a  legal  and  peaceable  manner.  Hence,  it  gives  the 
right  to  the  one  in  the  actual  possession  to  defend  it  by  force. 

In  cases  within  the  third  class,  the  tenant  in  possession  will 
hold  it  until  the  right  to  occupy  is  terminated  in  a  legal  man- 
ner ;  and  when  that  is  done,  the  right  of  the  other  tenant  to 
enter  will  depend  on  whether  the  case  is  brought  within  the 
first  or  the  second  of  the  classes  above  mentioned.  (4  Kent,  370.) 

As  I  shall  have  occasion,  in  the  discussion  of  another  ques- 
tion in  the  case,  to  refer  to  authorities,  I  will  not  employ  time 
in  alluding  to  them  here. 

The  plaintiff,  on  the  trial,  established  title  to  the  school- 
house  only.  The  question,  therefore,  is  not  here,  whetlier 
she  could  lawfully  enter  on  any  other  part  of  the  public  square. 
It  is  whether  she  had  the  right  to  enter  the  school-house,  of 
which  the  trustees  had,  for  several  years,  the  excluBive  pos- 
session, and  of  which  they  were  at  the  time  in  the  actual 
possession,  having  the  key  of  it  in  their  custody,  and  property 
belonging  to  the  district  within  the  building. 

Possession  by  the  plaintiff  (because  entry,  without  occu- 
pancy, would  be  of  no  value  to  her),  would  be  inconsistent 
with  user  by  the  trustees  for  the  purposes  of  a  school-house,  . 
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and,  therefore,  in  my  opinion,  she  did  not  have  a  right  of 
entry  and  occupancy. 

I  do  not  think  that  mere  entry  by  one  tenant  in  common, 
upon  the  common  property,  is  per  se.  unlawfiil.  It  only 
becomes  so  when  it  is  made  with  the  intention  of  excluding 
his  co-tenant,  and,  upon  entry,  he  excludes  him. 

I  am  also  of  the  opinion,  that  we  must  assume,  in  this  case, 
after  so  long  an  acquiescence  in  the  exclusive  occupancy  of 
the  school-house  lot  by  the  tnistees,  with  the  knowledge  of 
the  heirs  of  Wood  and  Hall,  that  a  license  was  given  for  such 
occupancy,  and  the  plaintiff  could  not  thereafter  enter  and 
occupy  with  the  trustees  without  their  assent.  Her  remedy 
was  by  action,  and  not  by  force  or  artifice. 

I  come  now  to  the  question  whether,  if  one  tenant  in  com- 
mon, enters  upon  the  property  held  in  common,  an  action  of 
trespass  will  lie  for  such  entry. 

If  one  tenant  in  common  puts  out  of  possession  his 
co-tenant,  or  prevents  him  from  entering,  when  an  entry  would 
be  lawful,  it  is  well  settled  that  ejectment  lies.  (Coke's 
Lit.,  199  b.  200 ;  Comyn's  Dig.,  Title  Estates,  k.  8 ;  1  Chitty's 
PL,  180.) 

So  he  could,  at  common  law,  have  trespass  for  the  mesne 
profits.    {Ooodtide  v.  Tombs,  3  Wils,  168.) 

It  would  seem  to  be  a  logical  inference  from  these  propo- 
sitions, that  if  these  forms  of  actions  can  be  maintained  in 
these  cases,  trespass  may  be  maintained  in  any  other  case  when 
one  joint  tenant  is  unlawfully  put  out  of  possession  of  the 
joint  property  by  another. 

Chitty,  at  the  page  cited,  supra^  says :  ^'  If  one  tenant  in  com- 
mon, disturb  the  other  in  possession,  trespass,  qtMre  dausum 
frogity  may  be  supported ;  and  though  trespass  does  not  lie 
against  a  tenant  in  common  for  taking  the  whole  profits,  yet  if  he 
drive  out  of  the  land  any  of  the  cattle  of  the  other  tenant,  or 
hinder  him  from  entering  or  occupying  the  land,  an  action  of 
trespass,  qv4ire  davsumfregitj  or  an  ejectment  may  be  sup* 
ported. 

It  was  held  in  Murray  v.  HaU  (62  Eng.,  C.  L.,  439),  tha« 
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trespass  lies  by  one  of  seyeral  tenants  in  comm<»i,  against  his 
co-tenant,  when  there  has  been  an  actnal  expulsion. 

The  Supreme  Conrt  of  Massachnsetts  in  J^eay  v.  Goodwin 
(16  Mass.,  1),  held  that  if  one  of  several  tenants  in  common 
occupy  separate  parts  of  the  common  property,  trespass  will 
lie  by  the  one  against  the  others  who  remove  the  peisonsl 
property  of  the  former  therefrom  against  his  will. 

The  action  was  brought  for  breaking  and  entering  plaintiJET's 
dose,  and  canying  away  hiB  boarcU. 

Defendant  pleaded  that  the  lootcs  in  quo  was  the  property 
of  himself  and  several  other  persons,  tenants  in  conunon ; 
that  his  co-tenants  had  consented  to  his  use  of  it  for  piling 
boards  upon  until  the  plaintiff  entered  and  himself  occupied 
it  for  piling  boards  upon ;  and  that  defendant  entered  and 
removed  plaintiff's  boards,  as  he  •lawfully  might.  The  plain- 
tiff replied  that  the  lociba  m  qno  had  been  assigned  by  the 
co-tenants  to  one  Wise,  one  of  their  number,  as  a  piling 
place,  and  that  he  (plaintiff)  entered  and  occupied  as  Wise's 
tenant. 

The  defendant  admitted  that  Wise  was  one  of  the 
co-tenants,  and  alleged,  that  before  the  supposed  trespass,  he 
conveyed  his  interest  to  littleiield  and  Prim.  Plaintiff 
admitted  the  conveyance,  but  alleged,  by  way  of  rejoinder, 
that  they  never  entered.  There  was  a  surrejoinder  and 
demurrer. 

WiLDB,  J.,  delivering  the  opinion  of  the  court,  says :  "Wise 
had  a  good  right  to  occupy  the  locus  in  fuo^  and  independ- 
ently of  the  agreement  for  the  separate  occupation,  the  defend- 
ant had  no  right  to  disturb  him  in  his  possession." 

It  will  be  perceived  that  the  property  was  capable  o{  occu- 
pancy by  several  of  the  tenants,  and  the  right  of  one  to  appro- 
priate a  part,  without  any  authority  from  his  co-tenant,  and  to 
retain  it  without  interference  from  any  of  his  co-tenants,  is 
distinctly  asserted. 

The  learned  judge  proceeds  as  follows :  "  K  there  be  two 
tenants  in  common  of  a  dwelling-house,  and  they  severally 
furnish  and  occupy  different  apartments,  one  co-tenant  has  no 
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right  to  disturb  the  other's  oocnpation  by  removing  his  fuTni 
tare,  and  trespass  would  clearly  lie  for  such  removal." 

Such  an  arrangement  would  operate  j?7V7  tempore  as  a  parti 
tion  of  the  property,  and,  after  that,  each  would  have  the  right 
to  occupy  his  portion  without  interference  from  his  co-tenant, 
and  the  case  would  be  within  the  third  class  above  men- 
tioned. 

The  judge  then  says:  '^We  therefore  apprehend  it  to  be 
very  clear  that  the  plaintiff,  as  tenant  at  will  of  Wise,  had 
good  right  to  enter  and  pile  his  boards  in  the  place  allotted  to 
him  for  that  purpose,  and  that  without  such  allottment  he  had 
as  good  a  right  as  the  other  tenants  in  common  thus  to  occupy, 
and  they  had  no  right  to  remove  his  boards  or  expel  him  from 
the  possession." 

That  is  to  say,  when  one  tenant  is  lawfully  in  possession,  he 
cannot  be  driven  out  by  another,  having  no  better  right  to 
the  possession  than  himself.  The  ground  of  action  in  such 
case  is  the  expulsion,  and  not  the  entry. 

In  a  subsequent  clause  of  the  opinion,  this  view  of  the  rights 
of  the  parties  is  repeated ;  the  judge  says :  ^^  The  defendant, 
in  the  case  before  us,  had  no  right  to  oust  the  plaintiff,  nor  had 
any  one  such  a  right  except  Littlefield  or  Prime  (the  grantors  of 
the  co-tenant  who  admitted  plaintiff  to  possession);  and 
although  no  action  lies  against  the  defendant,  he  being  one  of 
the  tenants  in  common,  for  breaking  and  entering  the  dose, 
or  for  any  injury  done  to  the  common  property,  yet  the 
removal  of  the  plaintiff's  boards  was  a  trespass  for  which  this 
action  well  lies." 

The  mere  entry  is  lawflil,  but  any  interference  with  the 
rights  of  another  tenant  subjects  him  to  an  action. 

With  great  deference  to  the  opinion  of  the  learned  judge,  I 
think  he  is  mistaken  when  he  says  one  tenant  in  common  is 
not  liable  to  his  co-tenant  for  an  injury  to  the  common  prop- 
erty. He  is  liable  for  the  destruction  of  personal  and  foi 
waste  committed  on  real  estate  held  in  common.  (Coko  on 
Lit.,  199  (b.) ;  2  E.  S.,  334,  §  3 ;  same,  336,  §  11 ;  8  Term 
R.,   145;  Comyn's  Dig.,  Title  Estates,  K.  8;   Maddux  v. 

Lansing — ^Vol.  L  66 
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Goddard,  3  Sbep.,  218;  Odiame  ▼.  Lyford^  9  N.  Hamp., 
602.) 

Savage,  J.,  in  Erwm  v.  Olmsted  (7  Cow.,  229),  said  that 
one  tenant  in  common  has  no  right  to  enter  and  oust  his 
co-tenant  from  possession.  K  he  does,  trespass  qua/re  dausum 
f  regit  lies. 

This  question  was  not  necessarily  up  for  decision,  bnt  it  is 
entitled  to  great  respect  as  the  opinion  of  a  distingoished 
jiidp;e. 

He  does  not  hold  an  entry  alone  the  gronnd  of  the  action, 
but  it  is  the  entry  and  ouster  that  constitutes  the  trespass. 
{McGarrd  v.  Murphy^  1  Hilt.,  132.) 

Wells,  J.,  in  Van  Orman  v.  Phdps  (9  Barb.,  500)  says : 
If  Land  was  tenant  in  common  with  the  plaintiff  of  the  premi- 
ses in  question,  he  had  the  same  right  to  take  the  hay  (which 
grew  on  the  common  property)  as  the  plaintiff,  and  if  the 
defendants,  in  taking  the  hay,  acted  under  the  directions  of 
Land,  trespass  will  not  lie  against  them.  In  other  words,  one 
tenant  in  common  is  not  liable  in  trespass  to  his  co-tenant, 
for  appix)priating  to  his  own  use  the  products  of  the  common 
property.  But  this  has  no  bearing  on  the  question,  as  to  the 
liability  for  entering  and  ousting  a  co-tenant.  It  is  only 
another  application  of  the  rules  applicable  to  personal  prop- 
erty, owned  by  several  in'  common,  as  to  which,  taking  the 
exclusive  possession  by  one,  does  not  give  a  right  of  action  to 
another  tenant  in  common. 

In  Duncan  v.  Syl/oeeter  (11  Shop.,  482),  an  action  on  th€ 
case  was  held  to  lie  by  one  tenant'  in  common  of  a  salmon 
fishery,  against  another  who  excluded  him  from  sharing  in  it 

In  Booth  V.  Adame  (11  Vt.,  156)  it  is  held,  that  one  ten- 
ant in  common  cannot  maintain  trespass  against  his  co-tenant, 
unless  he  is  expelled  from,  or  hindered  in  the  enjoyment  of 
the  common  property. 

It  is  laid  down  in  Bacon's  Abridgment,  Title  Joint  Ten< 
ants,  and  Tenants  in  Common,  that : 

One  tenant  in  common  may  offend  against  the  statute 
agaiTidt  forcible  entries  and  detainers,  either  by  forcibly  eject- 
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ing,  or  forcibly  holding  out  his  companions ;  for  though  the 
entry  of  such  a  tenant  be  lawful  per  my  et  per  tout^  so  that 
he  cannot  in  any  case  be  punished  in  an  action  of  trespass  at 
common  law,  yet  the  lawfulness  of  his  entry,  in  no  way 
excuses  the  violence,  or  lessens  the  injury  done  to  his  com- 
panion, and  consequently  an  indictment  of  forcible  entry 
into  a  moiety  of  a  manor  is  good. 

If  this  is  the  law,  the  entry  of  one  tenant  in  common  upon 
his  co-tenant,  peaceably  in  possession,  is  unlawful.  Being 
unlawful,  it  is  of  very  little  consequence  what  remedy  is 
given  for  punishing  the  wrong  doer. 

There  are  a  few  cases,  in  which  it  would  seem  to  have  been 
held,  that  trespass  quare  daiisum  tv'ould  not  lie  by  one 
tenant  in  common  against  another ;  but  as  I  have  not  access 
to  the  books,  I  am  unable  to  say  whether  they  assume  to 
overrule  the  cases  to  which  I  have  referred,  or  whether  they 
turn  on  some  peculiar  state  of  facts,  or  upon  local  legislation. 
I  think,  upon  principle,  aa  well  as  upon  authority,  an  action 
of  trespass  quare  dausum  may  be  maintained  by  one  tenant 
in  common  against  another,  when  being  in  possession  he  is 
put  out  of  possession  by  such  co-tenant. 

Assuming  that  trespass  will  lie  in  favor  of  one  tenant 
against  another,  it  remains  to  inquire  whether  what  was  done 
by  the  defendant,  was  such  a  tortious  act  as  made  him  liable 
as  trespasser. 

The  mere  entry  by  either  was  lawful ;  and  for  it  neither 
can  maintain  an  action  against  the  other.  {Allen  v.  Carter 
8  Pick.,  175  and  177.) 

The  defendants  were,  at  the  time  of  the  entry  of  plaintiff, 
and  of  their  entry  upon  her,  and  for  several  years  previous, 
had  been  in  the  possession  of  the  school-house  and  lot,  with 
the  acquiescence,  if  not  direct  assent  of  the  plaintiff. 

This  entitled  them  to  the  exclusive  possession,  and  the 
plaintiff  could  not  lawfully  enter,  and  occupy  the  school- 
house  with  the  trustees.  And  being  in  possession  they  had 
the  right  to  remove  the  plaintiff,  leaving  her  to  remedy  by 
partition,  to  obtain  her  portion  of  the  property. 
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If  I  am  right  in  these  views  of  the  law,  the  plaintiff  was 
rightfiillj  nonsuited. 

Motion  for  a  new  trial  should  therefore  be  denied,  and 
judgment  ordered  for  defendant. 

All  the  judges  concurring,  the  motion  for  a  new  trial  k 
denied. 

New  trial  denied. 


NoRBiB  WiNSLow,  Respondent,  v.  Hsnbt  FsBauBoir,  Appel- 
lant 

(GzHXKAL  Tbbm,  Fifth  Dinmcr,  Ogtobbr,  1868.) 

Defendant  made  a  general  denial,  except  aa  ezpiesdy  admitted,  to  a  oompUnt 
on  a  promiflsoiy  note,  payable  to  bearer,  and  ayerred  that  the  note  m 
obtained  hj  fraudulent  repreaentationa ;  that  it  waa  not  giren  to  plalntlC 
and  defendant  had  no  knowledge,  Ac,  whether  it  had  been  deHreted 
to  him  before  maturity  for  yalne ;  and  denying  that  plaintiff  waa  a  bona 
Jld6  hol&er,  ayerred  that  if  he  took  it  at  all,  it  waa  with  notice  of  the 
circumstances,  &c  Plaintiff  on  affldayita  showing,  that  he  had  bought  the 
note  before  maturity,  in  good  fiiith,  for  a  yaluable  coiisideration,  without 
notice  of  a  defence,  and  that  he  was  the  owner  thereof,  moyed  to  strike 
out  the  answer  aa  sham  and  irreleyant ;  but  did  not,  for  the  purposes  of 
the  motion,  dispute  defendant's  ayerment  of  fraud. — Held,  an  orderstrikiiig 
out  the  answer  as  sham  must  be  reyersed. 

If  the  ayerments  in  defendant's  answer,  which  were  contradicted  by  the 
affldayita,  were  untrue,  the  whole  defence  must  fi^ ;  but  if  plaintiff  con- 
ceded the  fraudulent  inception  of  the  note,  he  aasumed  the  ontu  of  show- 
ing the  iUsity  of  such  ayerments,  and  tliis  he  might  not  do  by  affldayiU 

Section  152  of  the  Code,  does  not  permit  a  part  of  an  entire  answer  or  sepa- 
rate defence  to  be  stricken  out  as  sham.    Per  Mulldt,  J. 

This  was  an  appeal  from  an  ^rder  made  at  Special  Tenn, 
held  in  Onondaga  connty,  striking  out  the  answer  of  the 
defendant  as  sham  and  &lse. 

The  &cts  were  these : 

The  plaintiff  sued  npon  a  promissory  note,  made  by  defend- 
ant for  the  sum  of  $296,  payable  to  the  United  States  Light* 
ning-rod  Company,  or  bearer,  three  months  from  date,  with 
interest. 
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The  oomplaint  alleged  the  making  of  the  note,  and  the 
delivery  to  the  payee,  and  its  transfer  before  maturity  for  a 
valuable  consideration  to  the  plaintiff  presentment,  &c. 

The  complaint  is  verified  by  the  plaintiff's  attorney. 

The  defendant  in  his  answer  denied  each  and  every  allega- 
tion in  the  complaint,  except  as  thereinafter  expressly  admitted. 
It  was  further  alleged  by  defendant  that  before  the  making  of 
said  note,  three  persons  whom  he  names,  called  at  his  house  and 
&lsely  and  fraudulently  represented  themselves  as  agents  for 
a  certain  insurance  company  named  by  them,  and  by  false  and 
fraudulent  representations  induced  him  to  allow  them  to  put 
lightning-rods  on  his  buildings,  and  to  agree  to  insure  his 
buildings  and  the  contents  thereof,  in  said  company ;  that  subse- 
quently other  agents  of  said  company  called  upon  him,  and 
by  other  false  and  fraudulent  representations  procured  from 
him  the  note  in  suit,  for  the  payment  of  the  lightning-rods 
put  on  his  buildings,  and  the  premiums  on  his  insurance. 
l*liat  said  note  was  given  for  a  much  larger  sum  than  was 
due,  and  was  not  delivered  to  the  payee  named  therein,  but 
to  the  persons  claiming  to  be  the  agents  of  the  lightning-rod 
company. 

The  defendant  alleged  that  he  had  not  sufficient  knowledge  or 
information  to  form  a  belief  whether  said  note  was  delivered 
to  the  plaintiff  before  maturity  for  value,  and  he  denied  that 
the  plaintiff  was  a  bona  fide  holder  or  owner  thereof,  and 
alleged  that  he  took  said  note,  if  he  took  it  at  all,  with  notice 
of  the  facts  showing  the  defendant  not  liable  thereon. 

There  was  served  on  the  defendant's  attorney,  for  the  pur- 
poses of  the  motion,  an  affidavit  made  by  the  plaintiff,  in 
which  he  testified  that  he  bought  the  note  in  suit  of  one  D. 
E.  Belknap  (who  held  it  and  claimed  to  be  owner  thereof), 
before  maturity,  in  good  faith,  for  $251.62,  without  any 
knowledge  or  information  or  suspicion  that  there  was  any 
defence  thereto,  and  that  he  was,  at  the  time  of  making  said 
affidavit,  the  holder  and  owner  thereof. 

The  plaintiff  served,  for  the  purposes  of  the  motion,  which 
was  to  strike'  out  as  sham,  irrelevant  and  false,  the  affida- 
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yit  of  John  F.  Moffat,  who  was  caahier  of  the  Merchant's  Bank, 
in  the  name  of  which  the  plaintiff  did  busineaa  as  a  priyate 
banker,  by  whidi  it  appeared  that  said  Moffat  was  present  at 
the  purchase  of  said  note,  and  the  afiSdavit  repeated  the  state- 
ments in  the  plaintiff's  affidavits. 
No  affidavits  are  offered  on  the  part  of  the  defendant 
The  motion  to  strike  out  the  answer  as  sham  and  false  was 
granted,  and  from  this  order  the  defendant  appealed. 

Matthew  Hale^  for  the  appellant,  with  other  grounds  for 
reversal,  made  the  following  points : 
The  answer  is  not  sham. 

1.  An  answer  or  defence  is  sham  when  false,  and  known 
by  defendant  to  be  so,  or  not  believed  by  him  to  be  tnie. 
Bad  faith  is  an  essential  element  of  a  sham  answer.  {Gar- 
vey  V.  Fowler^  4  Sandford,  665;  Benedict  v.  Tanrker^  10 
How.,  455 ;  Damyw  v.  MiUer^  5  id.,  247 ;  JBailey  v.  Laney 
13  Abb.,  854;  F.  and  M.  Bank  v.  Smith,  16  How.,  329; 
Littlejohn  v.  Chedey,  22  How.,  345.) 

2.  In  this  case  the  truth  of  the  answer  is  not  ques- 
tioned. The  allegations  of  fraud  are  not,  any  of  them, 
denied,  but  all  stand  admitted.  The  only  part  of  the  answer 
which  the  moving  affidavits  meet  in  any  respect,  is  the  denial 
of  knowledge  or  information  sufficient  to  form  a  belief 
whether  the  note  was  transferred  before  due  to  plaintiff,  and 
that  is  met  only  by  plaintiff  swearing  to  good  faith. 

The  answer  was  not  false,  nor  any  part  of  it,  nor  is  there 
anything  in  the  case  from  which  anything  like  bad  fedth  can 
be  inferred. 

3.  The  case  of  Benedict  v.  Tamner  (10  How.,  455)  was 
stronger  than  this.  There  the  pleadings  were  not  sworn  to. 
The  answer  alleged  a  set-off  against  the  payee  of  the  note^ 
and  that  the  note  was  transferred  to  plaintiff  after  maturity. 
The  plaintiff  moved  to  strike  out  the  answer,  as  sham, 
upon  affidavits  showing  that  the  note  was  transferred  to 
them  three  months  before  maturity;  The  motion  was  denied  by 
Mitchell,  J.,  who  said,  an  answer  was  sham  only  when  it  seta 
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up  matter  hnoum  to  the  d^endarU  to  be  false,  '^  not  when,  as 
in  this  case,  he  sets  np  a  fact  not  strictly  within  hia  own 
knowledge  ;  but  what  he  may  be  able  to  prove  by  witnesses^ 
who  might  state  the  reverse  of  the  plaintiff/'  (P.  456.) 
Wirg?nan  v.  JBtcks  (6  Abb,,  17,  N.  T.  Superior  Court),  was 
a  suit  on  a  promissory  note.  Answer,  alleged  fraud  in 
obtaining  the  note,  and  denied,  upon  information  and  belief, 
that  plaintiffs  gave  value  for  the  note,  or  that  they  were  bona 
fide  holders.  Plaintiffs  moved  to  strike  out  upon  affidavits, 
alleging  that  they  were  hona  fide  holders  for  a  vauable  con- 
sideration, paid  by  them  therefor  in  cash ;  that  they  purchased 
the  same  before  maturity,  and  without  notice,  and  also  stating 
admissions  and  promises  made  by  defendant.  The  affidavits, 
on  the  part  of  defendant,  denied  the  admissions  and  promises 
alleged,  but  not  the  statement  as  to  the  bona  fides  of  plaintiff. 
BoswoRTH,  J.,  denied  the  motion,  saying  that  the  defendant 
had  ^'  a  right  to  have  those  facts  established  by  a  jury." 

4.  The  order  striking  out  defendant's  answer  is  thus 
shown  to  be  contrary  to  law  and  authority.  Kot  a  single 
word  in  the  answer  is  shown  to  be  false.  The  fraud  alleged 
is  not  denied.  The  defendant  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  alleged  transfer  to 
plaintiff  for  value,  and  before  due.  The  law  allows  him  to 
use  this  form  of  denial.  It  is  not  pretended  that  he  had  such 
knowledge  or  information.  And  still,  upon  moving  affidavits 
which  do  not,  even  if  taken  as  absolutely  true,  show  the 
defendant  to  have  answered  falsely  in  any  particular,  his 
defence  is  striken  out,  and  he  is  convicted  of  having  been 
guilty  of  swearing  to  9^'sham  answer,  ^^  one  known  to  him  to 
be  false." 

The  cases,  where  a  denial  in  this  form  has  been  stricken 
out,  are  all  where  t  le  matters  of  which  the  defendant  denied 
^'  knowledge  or  information  sufficient  to  form  a  belief,"  were 
matters  necessarily  or  presumptively  within  his  knowledge. 
(11  How.,  163;  12  id.,  158;  4  Sandf.,  708;  1  Al)b.,  254;  3 
How.,  28 ;  15  Abb.,  846,  n  ;   2  E.  D.  Smith,  48.) 

Plaintiff  is  a  bona  fide  purchaser,  if  at  all,  to  the  extent  uf 
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what  he  paid,  and  the  fraud  being  admitted,  can  in  no  event 
recover  more  than  he  paid  and  interest.  {Ed/koards  v.  Jonea^ 
1  C.  and  P.,  633 ;  WiUiams  v.  Smith,  2  Hill,  801 ;  ToungsY. 
Zee,  18  Barb.,  187,  193 ;  2  Kern.,  651 ;  Caldwea  v.  Eick», 
37  Barb.,  458.) 

We  think  it  clear  that  the  answer  is  tme  in  fact  and  good 
in  law,  and  ought  to  stand.  But  we  respectfully  submit  that 
if  there  is  doubt  as  to  its  validity,  the  *  order  striking  it  out 
should  be  reversed  and  the  plaintiff  left  to  his  remedy  by 
demurrer,  or  by  moving  exclude  the  evidence  on  the  trial. 

Section  152  of  the  Code  is  designed  to  enable  plaintiff  sum- 
marily to  get  rid  of  two  classes  of  answers  and  defences. 

1.  Sham — "  false  in  fact,  cmdjnU  in  in  bad/aith.^^  {Alles, 
J.,  22  How.,  345.) 

2.  Irrelevant — "  palpably  foreign,  inapplicable  and  imper- 
tinent to  the  cause  of  action,  or  frivolous.  The  irrelevancy 
or  frivolousness  must  be  palpable  and  clear,  and  not  require 
argument  to  establish  t^."    (Allen,  J.,  22  How.,  348.) 

The  answer  in  this  case  was  stricken  out  as  sharuy  and  we 
think  it  clear  that  it  is  not  so. 

And  the  order  cannot  be  sustained  on  the  second  ground, 
that  the  answer  is  irrelevant,  because, 

1.  It  is  stricken  out  as  sham,  and  the  order  can  be  sus^ 
tained  on  no  other  ground. 

2.  Because  the  answer  is  good. 

3.  At  all  events,  it  is  not  palpably  and  clearly  irrelevant, 
"  so  as  to  require  no  argument  to  establish  it." 

The  rule  as  to  what  answers  are  to  be  stricken  out  as  irrele- 
vant, as  quoted  above  from  Judge  Allbn,  has  the  best  of 
reasons  to  sustain  it.  To  adopt  any  different  rule,  would 
necessarily  work  mischief  and  injustice. 

1.  It  deprives  a  defendant  of  the  right  to  trial  by  jury. 

2.  It  enables  a  plaintiff  to  win  his  case  by  an  ex^parte,  affi- 
davit, and  avoid  a  cross-examination ;  often  the  best  test  of  truth. 

3.  It  deprives  the  defendant  of  the  right  to  appeal  to  the 
Court  of  Appeals  (23  N.  Y.,  162),  and  enables  a  plaintiff  to 
get  rid  of  a  troublesome  answer,  and  not  only  deprive  a 
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defendant  of  his  defence,  bat  cheat  him  out  of  his  right  to  an 
appeal  to  the  conrt  of  the  whole  people ;  making  the  General 
Term  the  conrt  of  last  resort,  in  a  matter  finally  determining 
the  rights  of  the  parties,  however  important  the  issne. 

4.  On  the  other  hand,  by  denying  motions  of  this  kind, 
except  in  cases  of  evident  bad  faith  or  improper  motives  on 
the  part  of  defendant,  plaintiffs  are  not  prejudiced,  bnt  are 
simply  compelled  to  abide  the  due  and  orderly  administra- 
tion of  justice. 

5.  JS.  Harrmumd,  for  the  respondent. 

Present — ^Baoon,  Foster,  Mullik  and  Mobgak,  J  J. 

By  the  Court — ^Mulun,  J.  Whatever  other  ingredients 
are  necessary  to  constitute  a  sham  answer,  it  is  certain  that 
falsity  is  the  principal  one.  And  unless  the  answer  in  this 
case  is  false  it  cannot  be  stricken  out  on  motion. 

There  is  no  ground  for  claiming  that  the  part  of  the  answer 
that  sets  up  fraud  in  obtaining  the  note  is  fstlse.  The  plain- 
tiff concedes,  for  the  purpose  of  the  motion,  that  it  is  true ;  but 
alleges  that  so  much  of  the  answer  as  chai^ges  that  the  transfer  of 
the  note  to  him  was  after  maturity,  or  with  notice  of  any 
defence  to  said  note  is  untrue.  And  it  is  by  reason  of  the 
falsity  of  those  allegations  only,  that  he  seeks  to  have  the 
answer  stricken  out. 

Under  §  152  of  the  Code,  the  court  is  authorized  to  strike 
out  an  answer  or  defence  as  sham  or  irrelevant.  Under  this 
provision  I  apprehend  the  court  is  not  authorized  to  strike  out  a 
part  of  an  entire  answer  or  put  up  a  separate  defence.  The 
whole  must  be  stricken  out  or  none.  The  power  to  strike 
out  part  of  an  answer  or  a  defence  must  be  found  in  some 
other  provision  of  the  Code  or  rule  of  practice  in  force  when 
the  Code  took  effect  and  not  yet  abrogated. 

If  then,  the  part  of  the  answer  alleged  to  be  false  in  thip 
case,  is  not  so  connected  with  that  part  which  is  admitted 
to  be  true,  as  to  vitiate  the  whole  answer  or  defence,  then 
this  motion  should  have  been  denied.  But  if  the  matter 
alleged  to  be  false,  is  so  connected  with  the  matter  admitted 

Laksinq  —  Vol.  I.  66 
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to  be  true,  as  that  the  latter*  ceases  to  be  a  defence  if  the 
matter  that  is  &lse,  is  stricken  out,  then,  I  think,  the  fiEdsitj 
being  established  of  such  part,  the  whole  should  be  stricken 
out.  A  defence  partly  true  and  partly  false,  the  part  that  is 
true,  standing  alone,  not  forming  a  defence,  constitutes  a  sham 
answer,  within  all  the  definitions  of  that  term. 

The  fraud  in  the  inception  of  the  note,  is  no  defence  to  the 
note  as  against  the  plaintiff,  unless  the  defendants  can  prove 
that  the  plaintiff  obtained  it  after  maturity,  or  with  notice  of 
die  defence,  or  did  not  pay  a  consideration  therefor. 

These  allegations  are  contained  in  the  answer ;  and  if  they 
are  untrue,  then,  under  the  rule  stated  above,  the  answer  is 
false,  and  should  be  stricken  out. 

It  is  a  presumption  of  law  that  the  holder  of  a  negotiable 
note  obtains  it  before  maturity,  in  good  &ith,  for  a  valuable 
consideration. 

When  the  maker,  or  other  party  to  such  paper,  proves  that 
it  was  obtained  from  him  fraudulently,  the  burden  of  proof 
is  changed,  and  it  devolves  on  the  holder  to  prove  that  he 
obtained  the  note  before  maturity  and  for  value.  {Rogers  v. 
Morton,  12  W.,  487 ;  Id.  14  W.,  575.) 

It  is  alleged  in  the  answer,  and  not  denied  by  the  plaintiff, 
that  the  note  in  suit  was  obtained  by  fraud.  It  devolved 
upon  him,  therefore,  to  establish  the  facts  which  must  be 
proved  in  order  to  entitle  him  to  recover. 

Under  this  state  of  things,  the  portion  of  the  answer  of  which 
the  truth  is  not  questioned,  is  a  complete  defence  to  the  action. 

When  the  plaintiff  shall  give  evidence  to  show  that  he 
acquired  title  to  the  note  before  maturity,  &c.,  the  defendant 
will  be  at  liberty  to  pmve  that  he  is  not  a  holder  for  value, 
&c.,  alth  ugh  such  matters  were  not  alleged  in  his  answer. 

The  plaintiff,  in  his  complaint,  has  alleged  that  he  is  a 
bona  fide  holder,  &c.,  and  those  averments  are  established, 
in  the  first  instance  by  presumption.  The  fraud  alleged  in 
the  answer,  being  admitted,  the  plaintiff  is  driven  to  direct 
proof  of  the  matters  affecting  his  title,  thus  alleged. 

In  this  aspect  of  the  case,  this  motion  is,  in  effect,  to  per- 
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mit  the  plaintiff  to  establish  his  case  by  affidavits,  and  to 
exclude  the  defence. 

It  is  wholly  immaterial  whether  the  part  of  the  answer 
'  assailed  by  plaintiff's  affidavits  be  tme  or  &lse,  the  plaintiff 
is  compelled)  by  reason  of  the  truth  of  the  residue  of  the 
answer,  to  establish  a  valid  'title  to  the  note. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs. 

Order  reversed. 


James  H.  BtrcxLiN,  Ilespondent,^.  Helen  M.  Chafik,  Admin- 
istratrix, &c.,  of  Edmund  G.  Ohapin,  Appellant. 

(Gbnbbal  Term,  Fhtth  Diotrict,  Afrii.,  1868.) 

An  executor  or  administrator  who,  after  a  claim  against  the  estate  of  the 
testator  or  intestate,  has  heen  presented  to  him,  delays  unreasonably  to 
make  objection  to  it,  is  not  precluded  firom  asserting  the  statute  of  limita- 
tions as  a  bar  to  such  claim. 

And  he  may  surchaige  and  falsify,  any  part  of  an  account,  that  has  become 
stated  in  the  lifetime  of  the  testator,  or  intestate,  or  since  his  own  appoint- 
ment 

A  debtor  who  allows  an  account  against  him  to  become  stated,  by 
omission  to  dispute  the  same  when  presented,  does  not  thereby  waive  the 
defence  of  the  statute  of  limitations.    Per  Mullik,  J. 

An  administratrix  caused  a  notice  to  be  published,  under  an  order  obtained 
from  the  surrogate  for  the  purpose,  requiring  creditors  to  present  their 
claims  against  her  intestate^s  estate,  to  her  attorney.  Flaintiif  presented 
his  account  accordingly,  and  left  it  with  the  attorney,  and  no  objection 
was  made  thereto  until  more  than  three  years  after  such  presentation, 
when  it  was  rejected  by  the  administratrix ;  afterward,  and  when  ten 
years  from  the  time  the  last  item  of  the  account  accrued,  had  elapsed,  an 
order  was  entered  by  the  surrogate  on  consent  of  parties,  under  the 
statute,  referring  the  claim  to  referees  for  abjudication,  and  on  the  hear- 
ing before  such  referees,  the  administratrix  insisted  upon  the  statute  c^ 
limitations  as  a  bar  to  a  recoveiy ;  the  referees  found  for  the  plaintiiT,-^ 
Hdd^  on  appeal,  their  decision  should  be  reversed. 

A  reference  under  the  statute  (d  R  8.,  88,  §  86),  stands  in  place  of  an 
action,  and  the  entry  of  an  order  to  refer  must  be  deemed  its  commence* 
ment,  for  the  purpose  of  determining  whether  it  has  been  brought  within 
the  time  limited  by  the  statute. 

Berrice  performed  for,  or  property  sold  to,  an  executor  or  admhilstrator,  as 
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such,  cannot  be  deemed  or  treated  as  tue  oontinoation  of  a  nmnii^ 
account  with  tiiie  testator  or  intestate,  in  his  lifetime. 

Edmund  G-.  Chapin  was  a  watchmaker  bj  trade,  and  carried 
on  business  as  such  at  Little  Falls,  in  the  county  of  Herki- 
mer. He  occupied  for  many  years,  a  portion  of  a  store 
owned  by  the  plaintiff,  but  upon  what  terms  did  not  appear. 

The  plaintiff,  was  a  merchant,  and  sold  groceries  and  pro- 
visions. For  several  years  the  plaintiff,  and  his  clerks, 
boarded  with  the  intestate,  and  the  latter  obtained  from  the 
store  provisions,  and  other  things  required  for  fitmily  use. 

Chapin  in  or  about  1857,  entered  into  copartnership  with 
one  House,  in  the  rectifying  and  sale  of  liquors ;  and  they 
remained  in  business  together  until  the  death  of  Chapin,  the 
intestate,  on  November  2d,  1861. 

His  wife,  Helen  M.  Chapin,  was  appointed  administratrix 
of  the  goods  and  chattels  of  her  late  husband  by  the  surro- 
gate of  Herkimer  county  in  December,  1861. 

The  plaintiff  kept  books  of  account,  on  which  were  charged 
the  goods,  &c.,  received  by  Chapin,  and  on  the  same  books 
were  entered  certain  credits  to  Chapin,  but  there  were  not 
found  by  the  administratrix  any  books  kept  by  Chapin,  in 
which  there  was  any  account  against  the  plaintiff. 

It  appeared  by  the  plaintiff's  books,  that  at  some  time 
prior  to,  or  on  the  12th  April,  1856,  there  was  a  balance 
brought  forward  in  favor  of  the  plaintiff  against  Chapin  of 
$2,333.31.  It  is  admitted  that  Chapin  received  the  property 
charged  to  him  on  plaintiff's  books,  from  12th  April,  1856 
to  the  31st  May,  of  the  same  year  (both  days  inclusive), 
amounting  to  $26.29. 

On  the  6th  July,  1856,  plaintiff  charged  to  Chapin  forty 
dollars,  for  moneys  paid  Aldin  Bucklin,  on  his  (Chapin's) 
account. 

There  was  charged  to  Chapin,  on  the  plaintiff's  book,  after 
date  of  6th  July,  1856,  $180  for  rent  of  the  part  of  the 
plaintiff's  store  occupied  by  C,  from  1st  of  June,  1850,  to  Ist 
June,  1856,  at  thirty  dollars  per  year. 

On  the  5th  November,  1861,  being  three  days  after  Cha- 
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pin'B  decease,  there  was  charged  one  dollar  for  shaving 
Chapin  after  his  death ;  and  the  sum  of  $877,  as  of  the  6th 
November,  for  property  sold  and  received. 

On  the  plaintiff's  books  there  was  credited  as  of  the  Ist 
August,  1846,  a  balance  due  to  Chapin  from  the  firm  of 
Staring  &  Bucklin,  in  which  firm  plaintiff  was  a  copartner, 
the  sum  of  $18.98.  There  was  also  credited  to  him  in  each  year 
thereafter,  up  to  18th,  June,  1856,  one  or  more  items  in  each 
year,  amounting  in  all  to  the  sum  of  seventy-seven  dollars. 

There  was  also  credited  to  Chapin  $1,800  for  board  of 
plaintiff,  474  weeks,  ending  on  the  11th  Maroh,  1856 ;  sev 
enty-seven  weeks  for  board  of  Schuyler,  345  weeks  for  board 
of  Snell,  and  four  weeks  for  board  of  Dickens,  making  900 
weeks  in  all,  at  the  price  of  two  dollars  per  week. 

The  whole  amount  of  plaintiff's  account  was $2>592  59 

The  whole  amount  of  his  credit  to  Chapin  was . .     1  >  877  00 

Leaving  due  to  plaintiff $716  59 

Among  the  other  charges  in  plaintiff's  account,  was  an  item 
of  eight  dollars  for  making  an  inventory  and  settling  accounts. 

The  facts  relating  to  this  item  as  claimed  by  the  plaintiff' 
are,  that  a  short  time  before  Chapin's  death,  and  while  he 
was  lying  sick  in  his  house,  the  plaintiff  was  called  in  and 
consulted  as  to  his  (Chapin's)  affairs.  House  had  proposed 
to  buy  out  Chapin's  interest  in  the  firm  of  Chapin  &  House, 
and  for  which  plaintiff  wanted  $300.  This,  House  thought 
too  much,  and  thereupon  plaintiff  made  an  inventory  of  the 
effects  of  the  firm,  and  left  the  same  with  Chapin,  and  he 
also  settled  some  accounts  which  Chapin  had  against  others. 
This  service  was  not  rendered,  as  plaintiff  swears,  at  the 
request  of  House  for  himself  or  his  firm ;  nor  does  he  swear 
that  he  was  ever  requested  to  do  it,  by  either  Chapin  or  the 
defendant ;  and  the  only  color  for  the  charge  is,  that  before 
Chapin's  death  he  had  a  consultation  with  defendant  on  the 
subject  of  his  (plaintiff's)  looking  after  Chapin's  affairs. 
There  was  no  finding  on  this  fact  by  the  referees,  llie  item 
of  one  dollar  for  shaving  after  death  was  rejected. 
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The  defendant  canBed  to  be  published,  after  ahe  was 
appointed  administratrix,  a  notice  requiring  creditors  to  pre- 
sent their  claims  against  the  estate  of  her  late  husband,  at  the 
office  of  H.  Link,  Esq.,  in  the  village  of  Little  Falls.  On  the 
17th  December,  1862,  the  plaintiff  presented  an  account, 
the  substance  of  which  is  given  above,  and  left  the  same  at 
the  office  of  Link.  The  defendant  made  no  objection 
to  the  account  until  8d  April,  1866,  when  she  rejected 
the  same. 

Subsequently,  the  parties  agreed  upon  three  persons  as 
referees  pursuant  to  the  statute  relating  to  the  determination 
of  claims  against  the  estates  of  deceased  persons,  and  the  per- 
sons so  selected  were  approved  by  the  surrogate  of  Herkimer 
county,  and  were,  on  the  11th  May,  1866,  duly  appointed 
referees,  to  hear  and  determine  the  validity  of  said  claim. 

The  referees,  after  hearing  the  proofs  and  allegations  of  the 
parties,  found,  among  other  things,  that  there  was  a  mutual 
and  running  account  between  the  parties,  and  extending  from 
1845  to  1861  on  the  part  of  the  plaintiff,  and  from  1846  to 
1856  on  the  part  of  the  estate. 

And  that  by  reason  of  the  presentation  of  the  account  by 
the  plaintiff  to  the  defendant  in  1862,  and  the  omission  to 
dispute  or  reject  the  same  until  April,  1866,  the  account 
became  a  stated  account,  and  w^as  conclusive  on  defendant. 

The  defence  principally  relied  on,  was  the  statute  of  limi- 
tations, and  it  would  seem  to  have  been  the  opinion  of  the 
referees,  that  because  the  account  became  stated,  the  statute 
of  limitations  was  no  longer  a  defence  to  plaintiff's  claim,  and 
that  the  charges  for  property  sold  subsequent  to  Chapin's 
death  were  allowable  on  the  same  principle. 

There  was  judgment  for  the  plaintiff  for  the  balance  of  his 
account,  after  deducting  the  credits  allowed  by  him  to  the 
estate.    From  this  judgment  the  defendant  appeals. 

JR  Kematij  for  the  appellant 

G.  A.  Hardin^  for  the  respondent. 

Present — ^Fosteb,  Mullin  and  Morgan.  JJ. 
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By  the  Court — ^Mullin,  J.  I  will  not  take  time  to  con- 
sider the  question,  whether  on  the  proof  in  this  case,  there 
was  a  mutual,  open  and  running  account  between  the  plaintiff 
and  defendant's  intestate,  but  shall  assume,  for  the  purposes 
of  this  appeal,  that  it  was  such  an  account. 

To  present  the  question  in  a  way  to  enable  the  court  to 
decide  it  satisfactorily,  there  should  be  a  finding  of  sundry 
facts  not  found  by  the  referees  nor  discussed  by  the  counsel. 
It  is,  therefore,  safer  to  leave  that  question  to  be  considered 
on  a  future  trial,  should,  a  new  trial  be  ordered  by  the  court. 

The  defence  mainly  relied  upon  by  the  defendant  is  the 
BtUute  of  limitations.  The  view  that  the  referees  took  of  the 
pi\3sentation  of  the  account  by  the  plaintiff,  and  of  the  failure 
of  the  defendant  to  dispute  or  reject  the  same,  precluded  all 
inquiry  by  them  as  to  whether  or  not  the  statute  barred  all, 
or  any  portion  of  the  plaintiff's  claim. 

The  view  of  the  referees  was,  that  the  account  became  a 
stated  account,  and  the  defendant  could  not  avail  himself  of 
the  statute  of  limitations,  as  a  defence  to  it. 

If  the  referees  are  wrong  in  their  view  of  the  legal  question, 
t^ie  judgment  must  be  reversed,  and  a  new  trial  ordered. 

In  references  under  the  Eevised  Statute,  to  hear  and  deter- 
mine claims  against  the  estates  of  deceased  persons,  an  executor 
or  administrator  is  entitled  to  any  defence  whieh  was  available 
to  his  testator  or  intestate  in  his  lifetime,  including  the  statute 
ef  limitations.  There  is  nothing  in  the  form  or  nature  of  the 
proceedings  which  precludes  such  a  defence.  {Tracy  v.  Suy- 
dam,  30  Barb.,  110.) 

The  omission  of  a  debtor  to  dispute  the  accuracy  of  an 
account  presented  to  him  within  a  reasonable  time,  has  no 
other  effect  than  to  enable  the  creditor  to  recover  the  amount  of 
the  account  without  proof  of  the  correctness  of  any  of  its 
items.  It  is  not  as  was  said  by  Selden,  J.,  in  Lockwood  v. 
Thame  (18  N.  Y.,  285),  an  estoppeL  The  account  is  still 
0|>en  to  impeachment  for  mistakes  and  errors.  *  *  The 
party  seeking  to  impeach  it  is  bound  to  show,  affirmatively 
the  mistake  or  error  alleged.    (1  Wait's  Practice,  719.) 
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Giving  to  the  account  stated  all  the  force  that  can  be  proji- 
erly  claimed  for  it,  it  does  not  preclude  the  debtor  from  insist- 
ing upon  the  statute  of  limitations  as  a  defence.  He  cannot 
dispute  the  items ;  but  if  they  had  ceased  to  be  legal  claims 
against  him,  his  mere  silence  cannot  infuse  life  and  validity 
into  them.  To  give  it  such  an  effect,  would  be  to  give  it 
the  force  of  an  estoppel  in  pais  which  it  cannot  properly 
have. 

If  mere  silence  is  to  operate  as  a  waiver  of  the  defence, 
how  is  a  party  to  whom  an  account  is  rendered  correct  in 
its  terms,  but  barred  by  the  statute  of  limitations,  to  protect 
himself? 

He  cannot  deny  the  correctness  of  the  accounts,  and  I  am 
not  aware  of  any  case  that  holds  him  bound  to  notify  the 
creditor  of  his  intention  to  insist  on  the  statute.  If  the  debt 
is  not  paid  the  creditors  must  sue,  and  then  the  debtor  most 
avail  himself  of  the  statute. 

But  if  it  should  be  held  that  when  an  account  becomes 
stated,  the  debtor  cannot  insist  upon  the  statute  of  limitations 
as  a  defence,  the  principle  ought  not  to  be  extended  to  an 
account  presented  to  and  not  disputed  or  rejected  by  an 
executor  or  administrator. 

This  class  of  persons  may  pay  a  debt  that  is  outlawed,  but 
the  payment  will  not  be  allowed  to  him  in  the  settlement  of 
his  accounts  with  the  surrogate. 

Nor  can  a  personal  representative  revive  by  an  express 
verbal  promise  a  debt  barred  by  the  statute.  (JBloodgood  v. 
Bruen,  8  K  Y.,  862.) 

If  this  cannot  be  done  directly  it  surely  cannot  be  done 
indirectly. 

The  law  implies  a  promise  by  the  debtor  to  pay  an  account 
when  it  becomes  stated.  Will  the  law  give  to  an  implied 
promise  a  greater  force  than  it  permits  to  be  given  to  an 
express  promise  ?    Certainly  not. 

Since  the  Code,  a  debt  that  is  barred  cannot  be  revived 
except  by  a  promise  in  writing  or  by  payments.  It  would  lie 
an  evasion  of  the  statute  to  permit  a  stated  account  to  revive 
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a  claim  that  is  barred.  The  whole  object  of  the  statute 
of  limitatioiifi  would  be  defeated  by  the  adoption  of  such  a 
rule. 

Section  91  of  the  Code  providee  that  actions  upon  contract, 
obligation  or  liability,  express  or  implied,  must  be  brought 
within  six  years  after  the  cause  of  action  shall  have  accrued. 
(Same,  §  74.) 

The  cause  of  action  accrued  as  to  all  that  part  of  the  indebted- 
ness contracted  prior  to  the  death  of  Chapin,  on  the  7th  July, 
1856.  The  death  of  Chapin  extended  the  time  of  commenc- 
ing the  action  eighteen  months,  giving  the  plaintifT  seven 
years  and  six  months  within  which  to  bring  his  suit. 

The  reference  stands  in  the  place  of  an  action,  and  the 
entry  of  the  order  to  refer  must  be  deemed  to  be  the  com- 
mencement of  the  action  for  the  purpose  of  determining 
whether  an  action  had  been  bronght  within  the  time  limited 
in  the  statute. 

It  was  held  in  Peck  v.  RcmdaU  (1  J.  R.,  165),  that  the 
presentation  of  a  claim  to  the  trustees  of  an  absent  debtor 
prevented  the  running  of  the  statute  of  limitations  because  it 
stood  in  place  of  a  suit  and  the  trustees  could  not  be  sued. 
The  personal  representative  can  be  sued,  and  the  reason  of 
the  rule  ceasing,  the  rule  itself  ceases. 

The  precise  point  was  decided  in  Reynolds  v.  ColMns  (3 
Hill,  37)  ;  BsoNSON,  J.,  holding  that  presentation  of  a  claim 
to  executors  did  not  prevent  the  running  of  the  statute. 

The  order  to  refer  was  entered  on  the  11th  May,  1866. 
Nearly  ten  years  had  elapsed  from  the  date  of  the  last  item 
before  suit  was  brought.  Unless,  therefore,  there  is  some- 
thing in  the  case  to  take  it  out  of  the  usual  rule,  the  whole 
account  which  accrued  before  the  death  is  barred. 

It  is  insisted  that  the  charge  for  eight  days  services  in  mak- 
ing inventory  and  settling  accoimts,  being  within  six  years 
from  the  date  of  the  last  preceding  item,  prevents  any  part 
of  the  account  from  being  barred  by  the  statute. 

The  account  having  become  stated  this  item  is  prima  fdcis 

correct,  and  hence  prima  fa>cie  the  whole  account  is  valid. 
Lansing  —  Vol.  jl.        67 
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Bat  it  was  competent  for  the  defendant  to  Burchai^  and 
falsify,  and  thus  exclude  any  article  not  legally  chargeable. 

In  references  under  the  statute  to  determine  the  validity  of 
daims  against  the  estates  of  deceased  persons  there  are  no 
pleadings,  hence  the  parties  only  show  by  their  proofs  what 
the  grounds  of  recovery  or  of  defence  may  be. 

The  personal  representative  has  an  unlimited  right  to  estab- 
lish by  evidence  any  defence  he  may  have  to  the  claim.  He 
may,  therefore,  surcharge  and  falsify  any  part  of  an  account 
that  has  become  stated  in  the  lifetime  of  the  testator  or  intes- 
tate, or  since  his  appointment  as  administrator  or  executor. 

The  defendant  is  at  liberty,  therefore,  to  assail  the  items  of 
the  26th  October. 

It  seems  to  me,  the  items  under  consideration  cannot  be 
recovered.  There  is  no  evidence  that  plaintiff  was  requested 
by  either  the  defendant  or  the  intestate  to  perform  the  service 
for  which  the  charge  is  made.  The  plaintiff  himself  does 
not  swear  to  any  request 

The  service  was  for  the  benefit  of  the  firm  of  House  & 
Ohapin,  and,  presumptively,  it  should  pay  for  it. 

Rejecting  this  item,  then  every  charge  in  the  account,  accru- 
ing in  the  intestate's  lifetime,  is  barred,  unless  that  result  is 
prevented  by  the  charges  for  wood,  fiour,  &c.,  delivered  after 
his  death. 

The  service  performed  for,  or  property  sold  to  an  executor 
or  administrator,  as  such,  cannot  be  deemed  or  treated  as  a 
continuation  of  a  running  account  with  the  testator  or  intes- 
tate, in  his  lifetime. 

At  tlie  death,  the  account  is  closed  ;  all  future  chai^ges  are 
against  a  different  party,  who  is  himself  personally  liable  to 
the  creditor  on  all  contracts  made  by  him  in  behalf  of  the 
estate. 

For  these  reasons,  I  think  the  whole  of  the  account  that 
liad  accrued  against  Chapin  in  his  lifetime  is  barred. 

There  must,  therefore,  be  a  new  trial. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
event 


i 
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Jacob  B.  Galb,  Appellant,  v.  Dayid  Milleb  and  Habolp 

C.  Gale,  Eespondents. 

(Genbbal  Tebx,  Third  Distrigt,  Seftbmbeb,  1867.) 

In  an  action  upon  a  check  made  pajMe  to  bearer,  ronning  in  a  firm  name^ 
brought  after  its  dissolution,  against  G.  and  H.,  who  were  the  members 
thereof,  M.  only  answered,  and  he  ayeired  a  combination  between  G. 
and  the  plaintiff,  to  defraud  him  of  the  amount  of  the  check.  It  appeared 
upon  the  trial  that  G.  individually  paying  an  indebtedness  of  the  firm, 
had  thereupon  made  the  check,  and  afterward  for  a  personal  indebted- 
ness of  his  own,  deliyered  it  to  the  plaintff;  the  time  of  delivery  of  the 
check  to  the  plaintiff  was  in  dispute,  the  latter  claimed  a  deliveiy  before, 
and  M.  the  defendant,  after,  the  firm's  dissolution.  The  Judge  connecting 
the  two  propositions  together,  charged  the  Jury  that  to  entitle  the  plain- 
tiff to  a  verdict,  they  must  find  that  the  check  was  issued  before  the 
dissolution,  and  that  it  passed  into  the  hands  of  the  plaintiff  before  the 
dissolution ;  there  was  a  general  exception  by  the  defendant,  M.,  to  this 
charge. — EM^  there  was  no  error. 

The  partner's  right  to  issue  the  check  (that  is,  to  make  and  appropriate  it  to 
any  purpose)  ceased  with  the  dissolution  of  the  firm. 

If  the  check  had  been  made  before  the  dissolution  of  the  firm,  and  disposed 
of  by  G.  afterward,  it  would  have  been  subject  in  the  hands  of  the  plain- 
tiff to  the  equities  existing  against  it,  and  such  equities  would  not  be  a 
proper  subject  of  adjustment  in  an  action  between  the  plaintiff  and 
the  members  of  the  firm.  Nor  was  M.  obliged  to  insist  on  such  equities 
in  such  a  suit;  he  might  rely  upon  fhiud  in  the  issuing  of  the  note  after 
the  dissolution.    Per  Milleb,  P.  J. 

The  cause  was  tried  in  September,  1865,  at  the  Columbia 
Circuit.  It  appeared  that  the  defendants,  David  Miller  and 
Harold  C.  Gale,  were,  from  the  first  of  October,  1860,  until 
February  22, 1861,  copartners  in  the  freighting;  business,  at 
Livingston  station,  on  the  Hudson  Biver  railroad,  under  the 
firm  name  of  Miller  &  Gale. 

The  defendant,  Harold  C.  Ghile,  was,  during  the  ^ame 
period,  engaged  at  the  same  place,  in  trade  on  his  own  indi- 
vidual account. 

It  was  proved  by  the  plaintiff  that  on  the  28d  day  of  Jan- 
uary, 1861,  said  firm  of  Miller  &  Gale  were  indebted  to 
one  J.  N.  Hover  in  the  sum  of  $156,  for  hay  sold  by  said 
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Hover  to  said  Miller  &  Gale ;  and  that  at  the  same  time,  said 
Hover  was  indebted  to  said  defendant^  Harold  C.  Gale,  indi- 
vidoallj,  in  the  sum  of  one  hundred  and  twenty  odd  doUars, 
for  goods  out  of  his  store,  and  money  borrowed  of  him  by 
Hover. 

The  plaintiff  also  daimed,  and  introdneed  the  evidence  of 
Harold  C.  Gale,  to  establish,  that  the  defendant,  Harold  C. 
Gale,  then  paid  to  Hover,  out  of  his  individual  means,  the 
difference  between  the  amount  that  the  firm  of  Miller  &  Gale 
owed  him,  Hover,  and  the  amount  that  he,  Hover,  owed  him, 
Gtile,  and  gave  said  Hover  a  bill  of  his  individual  account 
against  said  Hover,  receipted  in  full  of  the  amount  that  said 
firm  of  Miller  &  Gale  owed  said  Hover.  The  defendant, 
Gale,  also  testified  that  at  the  time  of  this  settlement,  he  drew 
the  check  in  suit,  for  $156,  signed  it  in  the  firm  name,  and 
retained  it  in  his  possession  until  he  turned  it  over  to  the 
plaintiff  in  the  month  of  January,  1861,  in  payment  of  money 
borrowed  of  plaintiff  by  the  defendant,  Gale,  and  indorsed  the 
same  upon  a  note  for  $200,  held  by  Gale,  the  plaintiff,  against 
Gule,  the  defendant.  Most  of  the  material  facts  proved,  and 
claimed  to  exist,  by  the  plaintifi^  were  disputed  by  the  defend- 
ant Miller,  who,  alone,  defended  the  suit. 

The  defendant  proved,  that  nobody  but  the  plaintiff 
and  defendant,  Harold  C.  Gale,  had  ever  heard  of  the 
check,  until  the  25th  day  of  April,  1861,  some  time  after 
the^  dissolution  of  the  copartnership,  when,  without  payment 
ever  having  been  asked  from  the  defendant.  Miller,  or  the 
bank,  it  was  taken  to  the  ofBoe  of  the  attorneys  for  the  plain- 
tiff, and  advice  obtained  in  regard  to  it. 

•In  the  meantime,  the  firm  had  been  dissolved.  It  also 
appeared  that  the  check  book  of  IJie  firm  being  used  on  a 
settlement  between  the  partners  before  the  dissolution,  the  out- 
standing checks  against  the  firm  were  brought  into  the  settle- 
ment, an  original  entiy,  equal  in  amount  to  the  check  in 
question^  in  defendant  Gale's  handwriting,  appeared  erased  on 
the  check  book,  and  the  word  ^^  cash,"  written  in  pencil  below 
it,  appeared  also  erased.    At  the  same  time,  this  check  book 
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showed  that  the  figures  $156.00,  equal  to  the  amount  of  this 
check,  had  been  first  footed  in,  in  Gale's  handwriting,  and  after- 
ward that  footing  erased,  and  another  made  in  Gale's  hand- 
writing, excluding  the  $156  also,  which  last  footing  was 
erased;  that  there  was  a  final  footing  of  the  checks 
entered  on  the  check  book  in  Gale's  handwriting,  which  did 
not  include  the  $156;  that  the  defendant.  Gale,  did  not 
inform  the  defendant.  Miller,  of  the  alleged  existence  of  tliis 
check,  and  did  not  give  any  information  of  its  existence 
at  the  time  of  the  dissolution  settlement. 

It  was  also  proved,  that  Gale  produced  to  one  Beuben 
Miller,  a  list  of  the  outstanding  dbecks  of  Miller  &  Gale, 
and  the  alleged  check  in  question  was  not  on  the  list. 
Also,  that  there  was  no  date  to  the  indorsement  of  the 
$156  alleged  to  have  been  paid  by  the  check,  on  the 
note ;  that  the  indebtedness  of  the  firm  was,  at  the  settle- 
ment, assumed  by  the  defendant  Miller,  and  understood  and 
stated  to  be  $2,046.89.  Several  witnesses  were  introduced 
and  sworn,  impeaching  the  character  of  Harold  C.  Gale,  and 
his  character  was  also  supported  by  several  witnesses. 

The  defendant.  Miller,  resisted  the  payment  of  the  check, 
claiming  that  the  facts  showed  a  fraudulent  combination 
between  the  plaintiff  and  defendant  Gale,  to  defraud  him  out 
of  the  amount  of  the  check ;  he  insisted  that  the  plaintiff, 
and  defendant  G*le,  were  unworthy  of  credit,  and  untruly 
testified  to  the  making  and  delivery  to  the  plaintiff  of  the 
check,  at  any  time  during  the  existence  of  the  copartnership, 
and  that  as  the  copartnership  had  been  dissolved  in  Febru- 
ary, 1861,  and  no  other  person  but  the  two  Gales  were 
alleged  to  have  seen  the  check  before  the  dissolution,  neither 
the  fact  of  making,  or  delivery  before  the  dissolution,  was 
established. 

There  were  several  exceptions  taken  by  the  plaintiff's  coun- 
sel on  the  trial,  to  the  admission  of  evidence  received  on 
behalf  of  the  defendant  Miller,  and  to  legal  propositions  con- 
tained in  the  charge  of  the  judge.  So  far  as  material,  these  are 
stated  and  referred  to  in  the  opinion. 
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The  judge,  in  that  part  of  the  charge  excepted  to,  charged 
the  jury,  as  stated  in  opinion,  that  the  check  mnst  have 
passed  into  the  hands  of  the  plaintiff  before  the  dissolation, 
in  order  to  enable  him  to  recover.  The  jury  found  a  verdict 
in  &vor.  of  the  defendant  Miller.  A  motion  was  made  for  a  new 
trial  on  the  minutes,  which  was  denied,  and  judgment  was 
entered  in  favor  of  the  said  defendant,  and  the  plaintiff 
appealed  from  the  order,  denying  a  new  trial,  and  the  judgment, 
to  the  Oeneral  Term. 

J.  Oavlj  Jr.y  for  the  appellant. 

a.  E,  Andrews^  for  the  respondent 

Present — Milleb,  Ingalls  and  Hogebooh,  J  J. 

By  the  Court — ^Miller,  P.  J.  The  simple  question  in  this 
case  is,  whether  the  defendant,  Miller,  is  liable  in  this  action  { 
Whether  he  owes  the  debt  otherwise,  or  is  responsible  to  his 
partner  for  the  same  or  for  his  share,  is  a  question  we  are  not 
called  upon  to  decide,  and  is  not  in  the  case  now  presented 
to  us.  These  are  matters  which  may  be  adjusted  in  another 
action,  perhaps  in  one  between  the  defendants ;  and  if  the 
defendant,  Miller,  is  liable  for  this  demand,  he  can  be  made 
to  pay  and  cannot  escape  it.  Nor  does  it  follow  that  the 
plaintiff  must  lose  his  demand  unless  he  can  recover  in  this 
action.  The  defendant,  G-ale,  interposes  no  defence,  and  a 
judgment  must  necessarily  be  obtained  against  him ;  and 
althou£;h  it  is  not  important  to  inquire  on  that  subject,  yet  for 
anything  which  appears,  he  is  quite  as  responsible  as  the 
other  defendant.  But  these  are  considerations,  which  should 
not  be  regarded  in  disposing  of  the  legal  questions  involved 
in  the  present  case.  When  this  case  was  heard  at  General 
Term  upon  the  facts  presented  by  the  plaintiff  alone,  it  was 
beld,^  that  as  the  facts  showed  that  the  check  was  made  by  the 
defendant  Gale,  to  pay  a  company  debt,  and  in  good  faith. 

•  Bee  44  Barb.»  420. 
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and  was  tranBferred  and  held  by  the  plaintiff  in  good  faith, 
and  for  a  valuable  consideration,  the  action  would  lie,  and 
therefore  that  the  court  erred  in  granting  a  nonsuit  The 
court,  however,  expressly  say,  that  if  the  check  was  fraudvr 
lently  iaauecL,  it  could  not  have  been  available.  As  the  case  was 
then  presented,  no  question  of  fraud  was  raised ;  and  we  must 
regard  it  as  presenting  the  additional  question  which  was 
severely  litigated  upon  the  trial,  whether  the  check  was  fraudu- 
lently issued  by  the  defendant,  Q-ale,  and  received  by  the  plain- 
tiff. This  was  the  issue  made  and  submitted  to  the  jury  under 
the  charge  of  the  judge,  and  we  must  consider  the  questions  pre- 
sented with  this  changed  aspect  in  the  features  of  the  case. 
The  plaintiff  claimed  that  the  check  was  issued  before  the, 
firm  was  dissolved,  and  on  the  23d  of  January,  1861.  The 
defendant.  Miller,  who  alone  defended,  on  the  other  hand 
insisted  that  it  never  came  into  existence  until  the  partner- 
ship had  been  dissolved,  and  until  March  or  April,  1861,  and 
that  it  was  then  fraudulently  issued  by  the  defendant,  G-ale, 
and  passed  over  to  his  brother,  the  plaintiff.  Upon  this  ques- 
tion there  was,  I  think,  quite  a  conflict  in  the  testimony, 
which  rendered  it  proper  to  submit  the  case  to  the  jury  under 
appropriate  instructions,  unless  the  undisputed  facts  showed 
that  the  plaintiff  was  entitled  to  recover,  which  I  shall  have 
occasion  to  consider  hereafter,  and  in  another  connection. 

The  principal  questions  presented,  and  the  only  questions 
out  of  which  any  controversy  can  arise,  relate  to  the  chaige 
of  the  judge  in  the  changed  aspect  of  the  case  produced  by 
the  introduction  of  evidence  on  the  part  of  the  defendant, 
Miller.  This  charge  embraced  two  propositions ;  and  as  the 
case  stood,  with  the  additional  evidence  introduced  by  the 
defendant,  as  to  the  fraudulent  issue  of  the  check,  the  rule 
laid  down  by  the  court  when  the  case  was  before  them  for 
review  was  in  no  particular  violated.  The  first  proposition 
in  the  charge,  was,  that  the  check  must  have  been  issued 
before  the  dissolution  of  the  firm;  and  the  second  was,  that 
it  mast  have  passed  into  the  hands  of  the  plaintiff  before  the 
dissolution.     Tliese  two  were  blended  together,  and  there  was 
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but  one  general  exception  to  the  two  propositions,  bo  that  if 
one  of  them  was  right,  the  exception  was  not  available.  In 
addition  and  separately  from  these  propositions,  the  judge 
also  charged  that  if  the  plaintiff  received  the  check  in  th^ 
month  of  March,  he  received  it  after  the  dissolution  of  the 
copartnership,  and  it  would  not  be  a  valid  instrument  in  the 
plaintiff's  hands,  and  he  could  not  recover.  As  to  the  first 
proposition,  that  the  check  must  have  been  issued  before  the 
dissolution  of  the  firm,  I  think  it  was  clearly  right  and 
proper.  By  the  issuing  of  the  check,  was  meant  the  making 
of  it,  and  the  appropriation  of  it  to  any  particular  purpose, 
which  was  the  question  litigated  on  the  trial.  The  mere 
signing  the  check,  before  the  dissolution,  of  itself,  would 
amount  to  but  little,  if  it  had  not  been  appropriated  or  issued 
as  a  liability  of  the  firm. 

The  right  to  issue  the  check,  then,  after  the  dissolution 
depends  upon  the  authority  of  a  partner  to  create  a  liability 
in  writing  which  did  not  previously  exist.  In  the  Ifaiional 
Bank  v.  Norton  (1  Hill,  572),  it  was  held  that  one  partner 
after  dissolution  cannot  bind  his  copartners  even  by  the 
renewal  of  a  partnership  note.  Cowkn,  J.,  sap:  "This is 
the  making  of  a  new  contract  by  one  for  all  the  partners  after 
his  authority  is  revoked.  During  the  continuance  of  the 
partnership  he  is  entitled  to  act  for  all  as  their  general  agent. 
On  dissolution  he  ceases  to  hold  that  character,  and  must  be  con- 
sidered as  a  mere  joint  debtor.  This  leaves  to  him  the  power 
of  payment  in  respect  to  debts  due  from  the  firm,  but  with 
slight  exception,  if  any ;  nothing  more."  (See,  also,  MUcheUy. 
O«t/rom^  2  Hill,  520 ;  Larmng  v.  Oamej  2  John.  K.,  300 ; 
Lvsk  V.  Smithy  8  Barb.,  570 ;  Scmford  v.  Mickleej  4  John. 
R.,  224.)  Willard,  in  his  excellent  treatise  on  Equity  Juris- 
prudence (p.  727),  says :  "  It  is  scarcely  necessary  to  add,  in 
concluding  this  chapter,  that  the  power  of  one  partner  to 
bind  the  firm  ceases  with  the  difsolution." 

According  to  these  decisions  the  defendant,  Harold  C. 
Oale,  had  no  right  to  issue  the  check  of  the  firm  in  payment 
of  the  partnership  debt  after  the  dissolution  of  the  part^ 
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nership.  It  was  creating  a  new  obligation  of  the 
firm,  and,  under  the  authorities  cited,  he  coaM  not  law- 
fully bind  the  firm.  If  he  paid  the  demand  out  of  his  own 
private  funds,  it  was  a  proper  charge  against  his  copartner, 
to  be  setded  in  an  adjustment  of  their  accounts,  not 
included  in  the  settlement  made  immediately  prior  to  the 
dissolution.  If  the  check  was  issued  before  the  dissolution, 
of  course  it  would  alter  the  case  very  materially ;  but  if  it 
was  issued  afterward,  then  it  was  issued  without  authority, 
and  in  violation  of  the  principle  referred  to.  This  is  not  a 
case  of  a  partner  who  holds  a  valid  debt  against  the  firm,  at 
the  time  of  the  dissolution,  which  he  has  a  right  to  assign. 
If  such  a  proposition  was  suggested  on  the  trial,  and  a 
request  made  to  submit  it  to  the  jury,  we  are  to  assume  that 
it  was  done.  And,  in  point  of  &ct,  the  charge,  as  made,  left 
it  to  the  jury  to  say,  whether  the  check  was  lawfully  >made 
and  issued  before  the  dissolution.  But  even  if  the  check  was 
actually  made  before  dissolution,  I  incline  to  think,  that  9, 
partner  cannot  thus  privately  make  a  check  for  a  debt  he* 
claims,  put  it  in  his  pocket,  make  a  settlement  without  refer- 
ring to  it,  and  then  afterward  dispose  of  it.  Such  a  transac> 
tion,  I  think,  must  be  subject  to  the  equities,  which  may  sub- 
sequently exist  against  the  check.  It  must  be  settled  in  a 
suit  between  the  partners,  and  not  in  a  litigation  between 
them  and  a  stranger.  K  any  equities  existed,  they  were  not 
a  proper  subject  of  adjustment  in  this  action.  T^ey  could  not 
well  be  tried  in  a  suit,  by  a  third  party  against  the  partners, 
and,  I  think,  that  the  defendant,  who  contested  the  plaintiff's 
claim,  was  under  no  obligation  to  interpose  any  such  defence. 
He  had  a  right  to  rely  upon  the  allied  fraud,  in  issuing  a 
check  after  the  dissolution  of  the  firm,  as  a  defence.  K 
claims  had  since  arisen,  they  could  be  adjusted  between  them 
afterward. 

As  to  that  portion  of  the  charge  which  contains  the  pro- 
position that  the  check  must  have  passed  into  the  plaintiff's 
hands  after  the  dissolution,  it  may  be  said  that  it  is  dependent 

u,>on  the  correctness  of  the  first;   for  if  issued  without 
Lansing — ^Vol.  L  58 
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authority,  after  the  dissolntion,  it  neceesarilj  follows  that  it 
could  not  be  passed  to  the  plaintiff.  As  the  defendant,  Har 
old  C.  Gale,  had  no  authority  to  issue  it  after  the  dissolution, 
and  acquired  no  title  thereby,  he  could  confer  no  better  title 
upon  the  plaintiff,  who  received  it  in  payment  of  an  antece- 
dent debt,  and  was  therefore  not  a  holder  in  good  &ith,  so  as 
to  preclude  a  defence,  which  existed  against  the  original 
holder.  {The  iT.  T.  JSc.  Co.  v.  De  Wolf,  81  N.  T.,  284. 
MoBride  v.  The  Farmeri  Bank,  26  K.  T.,  454.) 

The  discussion  had,  disposes  of  the  portion  of  the  chai^ 
adverted  to,  and  it  is  quite  evident  to  my  mind,  that  it  was 
sound  in  law,  entirely  applicable  to  this  case  as  presented, 
and  assumed  by  both  pai*ties  to  exist ;  and  could  not,  under 
any  circumstances,  possibly  have  misled  the  jury. 

It  is  insisted  by  the  defendant,  that  the  verdict  of  the  jury 
was  erroneous,  and  that  the  case  is  a  plain  one  in  favor  of  the 
plaintiff.  It  was  not  claimed,  upon  the  trial,  that  there  was 
no  disputed  question  of  fact  in  the  case  for  the  jury,  nor  was 
any  request  made  to  the  judge  to  take  the  case  from  the  jury 
or  to  direct  a  verdict  in  favor  of  the  plaintiff,  as  would  have 
been  eminently  proper,  if  the  position  now  taken  is  maintain- 
able. Both  parties  appear  to  have  assumed  that  the  question,  as 
to  the  fraudulent  making  and  issuing  of  the  check,  was  in  the 
case,  and  a  question  of  fact  for  the  jury ;  and  I  am  not  pre- 
pared to  say  that  it  is  manifest  that  they  decided  erro- 
neously, and  entirely  contrary  to  the  evidence,  or  that  there 
is  no  sufficient  evidence  to  sustain  the  verdict.  The  case  of 
the  plaintiff  rested  mainly  upon  the  testimony  of  himself,  and 
the  defendant,  Harold  0.  Gale.  K  their  testimony  was  to  bo 
relied  upon,  then  the  plaintiff  was  entitled  to  recover,  as  they 
testify  quite  positively  to  a  state  of  facts,  which  made  out  a 
case  in  favor  of  the  plaintiff.  But  this  evidence  was  attacked, 
especially  that  of  the  defendant  Gide,  whom  it  was  claimed 
was  directly  impeached. 

Even  if  the  debt  was  due  from  the  defendants  to 
Hover,  or  the  check  had  actually  been  made  and  issued 
prior  to   the  dissolution,  there  was  evidence   in   the    case^ 
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showing  that  the'  defendant,  Gale,  had  the  control  ol 
the  funds  of  the  concern,  and  ample  opportunity  to  pay  the 
debt,  or  to  repay  himself,  the  amount  of  the  check,  which 
he  claims  was  made  for  that  purpose,  and  from  which  it  might 
well  be  claimed  that  he  would  have  been  likely  to  have  done 
so,  and  that,  in  fact,  it  was  actually  paid  by  the  defendant, 
Gkle,  out  of  moneys  received  before  the  dissolution,' and  put 
in  circulation  after  the  dissolution,  if  made  before  that  time. 
There  was,  also,  proof  of  statements  as  to  checks  made  by 
the  defendant.  Gale,  on  the  settlement  and  dissolution,  which 
did  not  contain  the  check  in  question,  and  which  were  to  the 
effect  that  no  such  check  was  at  that  tijne  outstanding ;  and 
although  the  check  was  entered  in  the  check  book,  it  was 
erased,  and  not  added  in  the  footing.  There  was  also  testi- 
mony of  Gale's  declarations,  inconsistent  with  the  idea  that 
any  such  debt  or  check  had  any  lawful  existence  at  the  time 
of  the  dissolution  of  the  copartnership,  and  evidence  of  dec- 
larations to  the  effect  that  he  received  the  check  after  the  dis- 
solution of  the  copartnership.  It  is  true  that  much  of  the 
testimony  to  which  I  have  referred,  was  contradicted ;  but  I 
think  it  can  scarcely  be  claimed  that  there  was  not  some  evi- 
dence which  would  justify  the  position  taken  by  the  defendant, 
Miller,  that  there  was  a  fraudulent  combination  between  the 
plaintiff  and  the  defendant,  Gale,  to  defraud  him  out  of  this 
check. 

The  fairness  and  good  faith  of  the  plaintiff,  and  the  defend- 
ant. Gale,  the  truthfulness  of  their  testimony,  and  the  credit 
to  be  given  to  it,  were  subjects  of  serious  dispute.  It  is  mani- 
fest tcom  the  leading  features  of  the  case,  to  which  I  have 
made  a  brief  reference,  that  the  controversy  between  the  par- 
ties presented  questions  of  fact  which  it  was  the  peculiar 
province  of  the  jury  to  decide,  with  which  the  judge  upon 
the  trial,  even  if  he  had  been  called  upon  to  do  so,  had  no  right 
to  interfere,  and  which  this  court  has  no  authority  to  disturb, 
as  the  evidence  stands,  according  to  well  settled  rules  of  law. 

Some  other  points  are  pressed  upon  our  attention ;  but  ] 
think  it  utinecessary  to  discuss  them  at  length. 
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As  no  error  was  committed  in  the  court  below,  the  motion 
for  a  new  trial  must  be  denied,  and  the  judgment  affirmed, 
with  costs. 

Ikgalls,  J.,  delivered  an  opinion  for  aflSrmanoe,  as 
follows:  The  defendants  were  partners  in  the  fi^ight- 
ing  business,  at  Livingston  station,  Columbia  county ;  com- 
mencing October  1,  1860.  On  the  23d  January,  1861, 
Miller  &  Gale  were  indebted  to  J.  N.  Hover  in  the  sum  of 
$156,  for  hay  sold  said  firm,  and  said  Hover  was  indebted  to 
Harold  C.  Oale,  one  of  said  partners,  in  the  sum  of  $180. 
Harold  C.  Gale  paid  Hover  thirty-six  dollars,  being  the 
difference  between  the  two  accoxmts,  and  drew  a  check,  of 
which  the  following  is  a  copy : 

"  Hudson,  N.  T.,  Jawawry  23, 1861. 

"Hudson  River  Bank.    Pay  to  J-  N,  Hover,  or  bearer, 

one  hundred  and  fifty-six  dollars. 

"MILLER  &  GALE. 
"  $156." 

The  check  was  not  delivered  to  Hover,  but  was  Tetained 
by  Harold  C.  Gale,  by  whom  it  was  subsequently  transferred 
to  the  plaintiff,  and  applied  upon  a  note  held  by  plaintiff 
against  said  Harold  C.  Gtile  for  $200.  Subsequently  to  the 
execution  of  the  check,  Hitrold  0.  Gale  sold  and  transferred 
his  interest  in  said  partnership  to  the  defendant,  Miller,  and 
as  a  part  of  the  arrangement,  Miller  assumed  to  pay  the  part- 
nership debts  to  the  sum  of  $2,046.39 ;  but  if  tihiey  exceeded 
that  sum,  the  excess  was  to  be  paid  by  Miller  &  Gale  in 
equal  proportions.  The  principal  question  litigated  upon 
the  trial  was  in  regard  to  the  time  the  check  in  question 
was  transferred  to  the  plaintiff*;  whether  before  or  after  the 
dissolution  of  the  partnership  of  Miller  &  Gale ;  and  the 
determination  of  that  question  involved  the  inquiry  whether 
such  partnership  was  aetually  dissolved  on  the  22d  February 
01   2l6t  March,  1861.      The  written  agreement   between 
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Miller  &  Ghile  bears  date  March  21,  1861,  but  upon  the 
trial  it  was  insisted  by  the  defendant,  Miller,  that  there  was 
an  error  in  the  date  of  such  instrument,  and  that  it  should 
have  been  dated  February  22d,  1861,  the  time  when  the 
transaction  actually  occurred.  The  evidence  upon  this 
question  was  conflicting,  and  we  must  assume  that  the  jury 
became  satisfied  that  sach  mistake  in  the  date  of  the  instru 
ment  was  established.  There  was  still  another  question 
litigated  upon  the  trial,  which  was  in  regard  to  the  time  the 
plaintiff  received  said  check.  The  evidence  upon  this  question 
was  also  conflicting,  and  it  is  evident  that  there  was  a  severe 
struggle  in  relation  to  both  of  said  questions.  From  the 
result  we  must  assume  that  the  jury  concluded  that  the 
check  was  transferred  to  the  plaintiff  after  the  dissolution  of 
the  partnership ;  and  that  at  the  time  the  said  agreement 
between  Miller  &  Gale  was  executed,  Harold  0.  Q-ale  was 
the  owner  of  said  check.  We  do  not  deem  it  necessary  to 
enter  upon  a.particukr  discussion  of  the  evidence  bearing 
upon  the  several  questions  involved  in  the  controversy. 
The  plaintiff  cannot,  in  any  view  of  the  case,  be  regarded  a 
bona  fide  holder  of  said  check,  as  he  neither  assumed  a 
liability  or  parted  with  anything  as  a  consideration  for  the 
transfer  to  him  of  the  check.  [McBride  v.  Farmeri  BamJc^ 
26  K  T.,  454  ;  Stdlker.Y.  McDonald,  6  Hill,  93  ;  N.  T. 
Exchxmge  Co.  v.  Be  Wdf,  31  N.  T.,  273,  284 ;  Prmtiss  v. 
Orames,  83  Barb.,  621.)  Assuming  to  be  true,  what  the  jury 
must  have  found,,  that  Harold  C.  Gale  was,  at  the  time  the 
partnership  was  dissolved,  and  when  Miller  assumed  th^  pay- 
ment of  the  partnership  debts,  the  owner  of  said  check,  we 
ai^  of  opinion  that  the  defendant  established  a  complete 
defence  to  the  action  upon  the  check.  {NaUonal  BwnJc  v. 
ITarton,  1  Hill,  572 ;  Lush  v.  &mith,  8  Barb.,  570  ;  MitcheU 
V.  Ost/rom,  2  HiU,  520 ;  Lamn/ng  v.  Oame,  2  John.  Bep.,  300.) 
No  motion  was  made  to  amend  the  complaint,  or  to.  change 
the  form  of  the  action. 

As  the  plaintiff  has  taken  exceptions  to  the  charge  of  the 
judge,  we  must  examine,  with  a  view  to  ascertain  whethei 
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error  was  committed  in  that  respect  prejudicial  to  the  rights 
of  the  plaintiff. 

The  judge  charged  the  jury,  in  one  particular,  as  follows : 
^^As  this  case  stands,  you  are  bound  to  consider  all  the 
evidence  that  has  been  introduced,  and  not  a  single  part  of  it 
is  irrelevant."  We  observe  no  objection  to  this  directioD. 
Certainly  the  jury  were  bound  to  consider  all  the  evidence, 
as  it  was  not  their  province  to  reject  as  irrelevant,  evidence 
which  the  court  had  taken  the  responsibility  to  admit.  Any 
other  rnle  would  be  likely  to  work  great  injustice,  as  a  party 
might  have  the  benefit  of  an  exception  to  the  decision  of  the 
judge,  in  admitting  evidence,  and  the  advantage  arising  from 
the  rejection  thereof  by  the  jury. 

The  judge  properly  charged  the  jury,  in  substance,  that  to 
sustain  the  plaintiff's  cause  of  action,  they  must  find  that  the 
check  was  issued  and  passed  to  the  plaintiff  ])efore  the  dissolu- 
tion  of  the  partnership.  The  judge  further  charged  the 
jury  as  follows :  "  If  plaintiff  received  tlie  check  in  the 
month  of  March,  he  received  it  after  the  dissolution  of  the 
copartnership,  and  it  would  not  be  a  valid  instrument  in  his 
hands,  and  plaintiff  could  not,  in  any  view  of  the  law,  recover, 
in  any  form,  in  this  action."  This  portion  of  the  chaige 
must  be  construed  in  connection  with  that  which  preceded 
it,  and  the  facts  proved  upon  the  trial.  The  court  had 
already,  substantially,  submitted  to  the  jury,  for  them  to 
find,  whether  the  check  was  transferred  before  the  dissolu- 
tion of  the  partnership,  which  embraced  the  inquiry,  whether 
it  was  in  February  or  March,  1861.  We  think  it  but  reason- 
able, in  construing  this  portion  of  the  charge,  to  precede  iy)y 
these  words :  "  If  you  find  that  the  partnership  was  di^olved 
on  the  22d  February,  1861,"  which  would  make  the  chaige 
read  as  follows :  "  If  you  find  that  the  partnership  was  dis- 
solved on  the  22d  February,  1861,  and  the  plaintiff  received 
the  check  in  the  month  of  March,  he  received  it  after  the 
dissolution  of  the  copartnership,  and  it  would  not  be  a  valid 
instrument  in  his  hands ;  and  the  plaintiff  could  not,  in  any 
view  of  the  law,  recover,  in  any  fonn,  in  this  action."    The 
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juiy  could  not  have  been  misled  by  this  portion  of  the  charge, 
applying  it  to  the  facts  proved,  and  taking  it  in  connection 
with  the  other  directions  which  they  received.  {The  People 
V.  Bransbyy  32  K  Y.,  525.) 

It  is  evident  that  much  of  the  charge  was  omitted  in  mak- 
ing up  the  case,  which  creates  embarrassment  in  considering 
tliat  which  is  inserted.  We  are  of  opinion  that  the  charge 
was  substantially  correct,  and  that  the  plaintiff  has  not  been 
prejudiced  thereby.  No  error  was  committed  in  allowing 
evidence  in  regard  to  the  check  book  and  other  papers  of 
the  firm,  as  such  inquiry  was  material  in  investigating  the 
transaction,  to  ascertain  whether  or  not  the  check  in  question 
was  embraced  in  settlement.  Certainly  a  reasonable  latitude 
of  examination  was  allowable  in  investigating  the  transaction, 
and  in  this  particular  very  much  must  be  left  to  the  discretion 
of  the  judge  who  tries  the  cause ;  and  nothing  short  of  a 
palpable  abuse  of  such  discretion  should  induce  this  court  to 
interfere.  The  inquiry  in  regard  to  certain  charges  of  dis- 
honesty and  stealing,  claimed  to  have  been  made  by  Kniskem 
against  Harold  C.  Gale,  in  the  presence  of  the  plaintiff,  and 
the  evidence  of  Jacob  R.  Gkle  and  Ejiiskem,  in  relation 
thereto,  were  certainly  harmless.  Jacob  E.  Gale  testifies 
that  he  did  not  hear  Kniskem  charge  his  brother  with  dis- 
honesty, and  Kniskern  testifies  that  he  did  not  know  what  he 
charged  Gale  with.  It  is  hardly  possible  that  any  injury 
could  have  resulted  to  the  plaintiff  from  this  evidence,  even 
though  it  be  conceded  that  technical  error  was  committed  by 
admitting  it,  which  I  am  not  prepared  to  assume.  In  the 
trial  of  a  cause,  which  is  sharply  contested,  it  not  unfrequently 
h^pens  that  evidence  is  admitted  or  rejected,  whereby  some 
rule  of  evidence  is  violated ;  yet  this  court  does  not  feel  called 
upon  to  reverse  a  judgment,  when  it  affirmatively  appears  that 
the  party  complaining  could  not  have  been  injured  thereby. 
(  Wood/ruff  V.  McOrathy  32  N.  Y.,  255.)  We  are  of  opinion 
that  no  substantial  reason  appears,  calling  for  the  reversal  of 
this  judgment,  and  the  same  should  be  affirmed,  with  oosts. 

HoGEBooM,  J.,  dissented. 

Judgement  affirmed. 
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Eliza  Cbuoks  y.  William  Doughbbtt.       \ 
(Gbkeral  Tvbm,  Sixth  Dibtbiot,  Jitlt,  1800.) 

An  aflflessment  for  rents  reeerved  in  leases  in  fee  (L.  1846,  p.  466),  must  ba 
made  in  accordance  with  the  requirements  of  the  Revised  Statutes,  legor 
lating  the  assessment  of  personal  property. 

The  plaintiff,  in  an  action  of  ejectment,  proyed  title  as  one  of  the  heirs  of  J. 
E.,  deceased,  to  the  premises  in  dispute,  being  part  of  E.  i»teat,  in  the 
town  of  E.  The  defendant  claimed  to  show  title  out  of  the  plaintiff,  hy 
proving  a  sale,  made  under  an  assessment  to  the  latter,  as  such  owner  of  an 
undivided  interest  in  several  leases  in  fee,  which  covered  the  premises 
and  other  lands  in  E.  respectively.  The  assessment  had  been  made  under 
a  description  as  follows :  **  The  E.  i»tent :  J.  E.  and  others,  l^gal  heirs 
of  J.  E.,  late  of  the  city  of  New  York,  deceased,  or  their  heirs  or  asngns 
for  rents  reserved  in  the  town  of  K,  in  the  county  of  D.,  &c.** — EM,  tiie 
assessment  being  to  a  person  deceased  and  others  not  named,  or  didr 
heirs  or  assigns,  and  each  rent  not  being  spedfled,  the  same  was  void, 
and  the  defence  ftiled. 

WhseUr  v.  Anthony  (10  Wend.,  846)  distinguished. 

▲  sheriff's  notice  of  the  sale  of  lands  under  the  warrant  of  a  county 
treasurer,  issued  upon  an  assessment  of  rents  reserved,  &c.,  must  describe 
the  lands  to  be  sold  separately ;  and  where  the  notice  describes  such  lands 
as  '*  all  that  certain  piece  or  parcel  of  land,  situated  in  the  town  of  K,  in 
said  county  of  D.,  and  known  and  described  as  the  E.  patent,  and  bounded 
as  follows,  &c.,"  there  being  several  distinct  leases  of  lots,  in  the 
patent,  upon  which  the  assessment  is  made,  and  other  lands  therdn 
not  leased,  the  notice  is  insufficient    Per  Balcx)x,  J. 

This  action  was  brought  to  recover  one  undivided  sixth  part 
of  a  certain  lot  of  land,  situated  in  the  town  of  Kortright,  in 
the  county  of  Delaware.  It  was  tried  at  the  Delaware  Cir- 
cuit, in  February,  1869,  when,  by  direction  of  the  judge,  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  on  exceptions  which  the 
judge  directed  should  be  heard,  in  the  first  instance,  at  the 

General  Term. 

• 

A.  J*  Parker^  for  the  plaintiff. 
F.  R.  GHhert^  for  the  defendant. 
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Present — Baloom^  Boabdkah  and  Pabkeb,  JJ. 

By  the  Court — Baloom^  P.  J.  The  land  in  dispnte  in  this 
action  is  part  of  lot  No.  7,  in  the  Kortright  patent,  in  the 
town  of  Kortright  and  county  of  Delaware.  ^The  foundation 
of  the  plaintiff's  title  is  a  patent  granted  by  Ejng  Geoi^  the 
Third  to  Lawrence  Kortright,  and  others,  dated  the  24th  day 
of  February,  1770. 

That  the  plaintiff  showed  title  to  the  land  in  dispute,  and 
a  right  to  recover  the  one  undivided  sixth  part  thereof,  when 
she  rested  her  case,  is  settled  by  the  decision  we  made  at  the 
November  General  Term,  in  the  year  1868,  in  Oruger  v. 
McChoLughry  (61  Barb.,  642).  That  decision  has  since  been 
affirmed  by  the  Court  of  Appeals, 

The  question  now  presented  is,  whether  the  defendant 
showed  title  out  of  the  plaintiff  under  a  sale  of  the  land  for 
taxes  by  the  sheriff  of  Delaware  county,  on  the  28th  day  of 
June,  1865.  The  land  was  not  redeemed,  but  no  conveyance 
thereof  has  been  made  by  the  sheriff  to  the  purchaser  under 
the  sale. 

I  shall  not  examine  the  question  whether  a  conveyance 
from  the  sheriff  was  necessary  to  pass  the  title  to  the  pur- 
chaser. The  view  I  take  of  the  case  renders  it  imnecessary  to 
express  any  opinion  on  that  question. 

The  entry,  respecting  the  assessment  of  the  rents  reserved 
in  the  lease  of  the  land  in  dispute,  and  in  leases  of  other  lands 
in  the  town  of  Kortright,  in  which  the  plaintiff  had  an  inter 
est,  upon  the  assessment  roll  of  that  town,  in  tlie  year  1864, 
was  as  follows,  viz. :  "  The  Kortright  Patent :  John  Kort- 
right and  others,  legal  heirs  of  John  Kortright,  late  of  the 
city  of  New  York,  deceased,  or  their  heirs  or  assigns,  for 
rents  reserved  in  the  town  of  Kortright,  in  the  county  of 
Delaware,  subject  to  taxation,  estimated  at  a  pri*  cipal  sum, 
which,  at  a  legal  rate  of  interest  (seven  per  cent),  will  pro- 
duce an  income  equal  in  amount  to  such  rents ;  pei*sonaI 
$26,196." 

It  was  proved  that  John  Kortright  died  in  18^9 ;  and  all 

of  his  children  but  two  had  died  prior  to  the  year  1864. 
Lansing  —  Vol.  L  69 
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It  is  provided  by  section  one  of  chapter  327  of  the  Laws  of 
1846  (Laws  of  1846,  p.  466),  as  follows :  "  It  shall  be  flie 
duty  of  the  assessors  of  each  town  and  ward,  while  engaged  in 
ascertaining  the  taxable  property  therein,  by  diligent  inquiry, 
to  ascertain  the  amount  of  rents  reserved  in  any  leases  infee^ 
or  for  one  or  more  lives,  or  for  a  term  of  years  exceeding 
twenty-one  years,  and  chargeable  upon  lands  within  such 
town  or  ward,  which  rents  shall  be  assessed  to  the  person  or 
persons  entitled  to  receive  the  same,  as  personal  estate,  which 
it  is  hereby  declared  to  be  for  the  purpose  of  taxation  under 
this  act,  at  a  principal  sum,  the  interest  of  which  at  the  l^al 
rate  per  annum  shall  produce  a  sum  equal  to  such  annual 
rents;  and  in  case  such  rents  are  payable  in  any  other  thing 
except  money,  the  value  of  such  annual  rents  in  money  shall 
be  ascertained  by  the  assessors,  and  the  same  shall  be  assessed 
in  manner  aforesaid."  It  is  further  provided  by  chapter  357 
of  the  Laws  of  1858  (Laws  of  1858,  p.  600),  that  the  assessor 
shall,  in  all  cases  of  assessments  tmder  chapter  327  of  the 
Laws  of  1846,  specify  in  the  assessment  roll  €a>ch  rent  so 
assessed,  &c. 

It  was  held  in  Limngstcn  v.  HoUenhecic  (4  Barb.,  9),  that 
the  Law  of  1846,  to  which  I  have  referred,  did  not  repeal  pre- 
viously existing  laws  regulating  the  assessment  and  collection 
of  taxes,  but  merely  added  a  new  subject  for  taxation.  The 
amendment  of  that  law  by  chapter  357  of  the  Laws  of  1858 
{siipra\  did  not  affect  the  rule  laid  down  in  Limngston  v. 
HoUenhech. 

According  to  the  Eevised  Statutes,  the  first  column  of  the 
assessment  roll  must  contain  ^^  the  names  "  of  all  the  taxable 
inhabitants  in  the  town  or  ward,  as  the  case  may  be,  and  the 
fourth  column  of  the  roll  must  contain  ^^  the  full  value  of  all 
the  taxable  personal  property,  owned  by  such  person  after 
deducting  the  just  debts  owing  by  him."  (1  B.  S.,  5th  ed., 
p.  909,  §  9.) 

The  proof  showed  that  the  plaintiff  was  one  of  the  children 
and  heirs  of  John  Kortright,  deceased:  that  the  land  in 
question  was  leased  by  him,  by  a  lease  in  fee,  to  one  David 
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Mcllwain  in  1789 ;  and  that  John  Kortright,  deceased,  about 
that  time  and  subsequently,  gave  leases  in  fee  to  different  per- 
sons, of  other  lots  of  land,  in  the  town  of  Kortright.  A  rent 
was  reserved  in  each  lease.     The  plaintiff's  interest  in  the 

leases  and  right  of  re-entry  under  them,  was  one  undivided 
sixth  part. 

No  such  person  as  John  Kortright  had  any  interest  in  the 
land  in  dispute,  or  in  any  of  the  leases,  when  the  assessment 
was  made  in  -1864,  and  I  am  of  the  opinion  ^^  the  person  or 
persons,"  to  whom  the  rents  were  assessed  in  that  year,  were 
not  sufficiently  named ;  and  that  such  assessment  cannot  be 
upheld  by  the  application  of  the  very  liberal  rule  adopted  in 
Wheder  v.  Anthony  (10  Wend.,  346),  or  that  laid  down  iu 
Van  Voorhiea  v.  Bvdd  (39  Barb.,  479). 

The  rents  were  assessed  in  the  aggr^ate.  Each  rent  was 
not  specified  in  the  assessment  roll,  as  required  by  the  law  of 
1858.    (Laws  of  1858,  p.  600.) 

The  warrant  issued  by  the  treasurer  of  Delaware  county  to 
the  sheriff  of  that  county,  by  virtue  of  which  the  land  in 
dispute  was  sold  by  such  sheriff  to  D.  Mcllwain,  for  nine  dol- 
lars, commanded  the  sheriff'  'Hhat  of  the  goods,  chattels,  and 
real  estate  of  the  said  John  Kortright,  and  others,  legal  heirs, 
as  aforesaid,  he  make  the  sum  of  $632.41,"  &o. 

The  notice  the  sheriff  gave  and  published  of  the  sale  of 
the  lands  in  Kortright,  described  the  same  as :  "All  that  cer- 
tain piece  or  parcel  of  land,  situated  in  the  town  of  Kortright, 
in  said  county  of  Delaware,  and  known  and  described  as  the 
Kortright  patent,  and  bounded  as  follows :  On  the  south,  by 
Brant's,  or  Little's  patent ;  on  the  east,  by  the  town  line  of  Har- 
persfield  ;  on  the  north,  by  the  town  line  of  Davenport ;  and 
on  the  west  by  the  Banyer  patent." 

A  large  portion  of  such  lands  were  free  of  all  leases  and 
rents.  Those  held  under  leases  in  fee,  were  s^arate  lots, 
situated  in  different  parts  of  the  town  of  Kortright ;  but 
embracing,  probably,  over  half  of  the  land  in  that  town. 

The  notice  of  sale  should  have  described  the  lots  to  be  sold. 
When  a  county  treasurer  issues  his  warrant  for  the  collection 
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of  taxes  aaeeflBed  ^^  upon  the  person  or  persons "  entitled  to 
teoeive  rents  reserved  in  any  leases  in  fee  (Laws  of  1846, 
p.  467,  §  2),  the  sheriff,  to  whom  snch  warrant  shall  be  directed, 
"  shall  proceed  npon  the  same,  in  all  respects,  with  the  like 
effect,  and  in  the  same  manner  as  prescribed  by  law  in  respect 
to  executions  against  property,  issued  by  a  county  derk,  upon 
judgments  rendered  by  a  justice  of  the  peace."  (Laws  of 
1846,  p.  467,  §  5.) 

Advertising  for  sale,  by  a  sheriff,  of  all  the  lands  in  a  town, 
or  described  in  a  patent,  when  he  is  authorized  to  seU  only 
certain  lots  in  such  town,  or  only  parcels  of  the  land  described 
in  the  patent,  is  not  the  way  lands  should  be  advertised  foT 
sale  by  virtue  of  executions.  (  See  Mason  v.  Whiiey  11  Barb , 
173  and  184.) 

But  I  will  not  purstle  this  question  further,  for  the  reasca 
that  I  hold  the  assessment  made  in  1864,  of  the  rents  reservcid 
in  the  leases  in  fee,  chargeable  upon  lands  in  the  town  of 
Eortright,  was  void ;  because  the  assessment  was  to  a  dend 
person,  and  others  not  named,  or  their  heirs  or  assigns ;  aoid 
ecufh  rent  assessed  was  not  specified  in  the  assessment  roll.  I 
think  it  very  clear  that  an  assessment,  in  the  alternative,  fo 
Ay  or 'By  or  0,  is  not  valid  as  against  either ;  and  that  I  nC'Ki 
not  discuBS  the  question  whether  an  assessment,  in  the  alter- 
native, to  a  dead  man  and  others,  as  a  dass,  without  naming 
them,  ^'  or  their  heirs  or  assigns,"  is  valid  against  either. 

In  Wheder  v.  Anthony  {suprci)  the  assessment  of  a  &nn  was  to 
"  the  widow  and  heirs  of  Zopher  S.  Wheeler,  deceased."  There 
is  a  plain  difference  between  such  an  assessment  and  one  to 
the  widow  or  heirs  of  a  deceased  person,  or  their  assigns. 
The  former  is  certain,  and  the  latter  uncertain,  as  to  the 
persons  to  whom  the  assessment  is  made. 

If*the  foregoing  views  are  correct,  no  defence  to  the  action 
was  established ;  and  the  defendant's  motion  for  a  new  tiial 
should  be  denied,  with  costs. 

So  decided. 
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William  E.  Whitb  and  William  R.  Whitb,  Appellants,  v. 

Jane  Smith,  Respondent. 

(Qbnbiul  Tebsc,  Sixth  Distbict,  July,  1869.) 

On  a  trial  before  a  referee,  the  plaintiflfH  obtafaied  an  adjoomment  for  the  pm^ 
poeei  moyed  the  court,  had  leaye  to  serve,  and  served  a  reply  to  the  defend- 
ant's counter-claim.  It  seems,  a  new  hearing  afterward,  before  the  referee, 
was  an  adjournment  of  the  former  hearing,  and  the  issues  not  being  essen- 
tially changed  by  the  reply,  the  referee  might,  in  his  discretion,  refUse  to 
allow  a  re-examination  of  witnesses  de  nuw, 

T)  e  complaint  averred  an  amount  earned  for  services,  &c.,  contained  no 
dlegation  as  to  any  distinct  payments,  but  claimed  a  balance  due  thereon, 
lifter  deducting  payments  made ;  the  answer  denied  each  and  every  alle- 
;ration,  &C.,  and  set  up  a  counter-claim.  On  the  trial  defendant  pi\>ved 
ihe  cotmter-claim,  but  no  payments  were  proved  or  admitted,  except  as 
.idmitted  by  the  complaint ;  the  referee  regarded  the  difference  between 
the  balance  claimed  by  the  compliant,  and  the  sum  therein  stated  as 
originally  due,  as  representing  payments  made,  and  found  that  the  defend- 
ant was  entitled  to  be  allowed  the  amount  of  such  difference,  together 
with  the  amount  of  his  counter-claim ;  he  found,  however,  that  a  less 
amount  was  originally  earned,  or  due,  tJian  the  complaint  stated 
in  that  respect,  and  deducting  such  lesser  amount  from  the  sum 
of  the  counter-claim  and  payments,  gave  defendant  the  balance. — 
HM,  the  referee  erred  in  deducting  the  payments  from  a  smaller 
sum  than  plaintifis  stated  as  originally  due,  and  a  new  trial  was  granted. 

The  order  of  reference  was  allowed  to  stand,  witii  leave  to  move  for  a  new 
referee. 

Appeal  by  plaintiffs  from  a  judgment  entered  upon  a 
report  of  a  referee,  in  the  office  of  the  clerk  of  Schuyler 
county,  on  the  17th  day  of  August,  1867,  in  favor  of  die 
defendant,  for  $96.39  damages,  besides  costs. 

John  J,  Van  AUen^  for  the  appellants. 

» 

George  Smith,  for  the  respondent. 

Present — Baloom,  Pabkeb  and  Boabdmak,  JJ. 

By  the  Court — ^Baloom,  P.  J.  The  plaintiffs  alleged  in  their 
complaint,  that  between  the  18th  day  of  June  and  the  15th 
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day  of  August,  1866,  they,  by  themselves  and  their  servants, 
performed  work  and  labor  as  carpenters  and  joiners,  and  fur- 
nished material  for  the  erection  of  a  building  in  the  village  of 
Watkins,  at  the  request  of  the  defendant,  and  with  her 
knowledge  and  approbation,  to  the  amount  of  $541.90,  as  by 
the  bill  of  items  therefor,  annexed  to  the  complaint,  would 
mo^  fully  appear;  that  the  work  and  labor  so  performed 
for  the  defendant,  and  the  material  so  furnished,  were  reason- 
ably worth  the  price  charged  therefor  in  said  bill  of  particu- 
lars ;  that  there  was  a  halaiioe  duo  from  the  defendant  to  the 
plaintiffs  for  such  work,  labor  and  material,  as  aforesaid,  <rfter 
deducting  all  payments  made  by  the  defendant  to  the  plaintiffs 
thereon,  of  $175.75.  And  the  plaintiffs  demanded  judgment 
against  the  defendant  for  the  said  sum  of  $175.75,  with  interest 
thereon  from  the  15th  day  of  August,  1866,  besides  costs. 

The  answer  of  the  defendant  was  a  denial  of  each  and  every 
allegation,  matter  and  fact  set  forth  in  the  complaint.  Second. 
A  counter-claim,  to  the  effect  that  the  plaintiffi  performed 
the  work  and  labor,  and  furnished  the  material  mentioned  in 
the  complaint  under  a  contract  which  required  them  to  do 
the  work  for  the  defendant  in  a  good,  workmanlike  manner ; 
which  they  did  not  do.  And  the  defendant  claimed  damages 
for  the  non-performance  of  such  contract  by  the  plaintiffi,  to 
the  amount  of  $500. 

No  payment  was  set  up  in  the  answer  or  credited  to  the 
defendant  on  the  plaintiff  ^s  bill  of  items  annexed  to  the  com- 
plaint ;  and  none  was  proved  or  admitted  on  the  trial,  nor 
'  was  any.  portion  of  the  complaint  read  as  evidence  before  the 
referee. 

The  trial  was  commenced  before  the  referee  on  the  18th 
day  of  April,  1867,  when  several  witnesses  were  sworn  and 
examined  on  the  part  of  the  plaintiffs,  and  on  the  cross-ex- 
amination of  the  witness,  Nathan  Coleman,  the  defendant 
proved  her  alleged  counter-claim,  to  the  extent  of  $231.50, 
as  found  by  the  referee. 

After  a  recess  was  had  on  the  18th  day  of  April,  1867,  the 
plaintiffs'  counsel  moved  for  an  adjournment  or  postponement 
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of  the  further  trial  of  the  action  to  enable  the  plaintife' 
attorney  to  make  a  motion  to  the  Supreme  Court  for  leave  to 
serve  a  proper  reply  to  the  defendant's  answer  setting  up  a 
counter-claim ;  which  motion  was  granted  by  the  referee,  on 
payment  of  the  costs  of  a  circuit,  the  trial  fee  before  the 
referee,  referee's  fees  and  defendant's  witness  fees ;  to  which 
the  defendant  objected.  The  referee  adjourned  the  cause 
until  the  20th  day  of  June,  1867. 

On  the  18th  day  of  June,  1867,  this  court,  at  a  Special 
Term  thereof,  granted  leave  to  the  plaintiffs  to  serve  a  reply 
to  the  defendant's  answer  setting  up  a  counter-claim,  but 
such  leave  was  granted  on  payment  of  ten  dollars,  costs  of 
opposing  the  motion  therefor.  A  reply  was  served  on  the 
19th  day  of  June,  1867. 

As  the  referee  was  about  to  proceed  with  the  trial,  on  the 
20th  day  of  June,  1867,  counsel  for  the  plaintiffs  proposed 
to  open  the  cause,  and  begin  the  trial  anew,  on  the  part  of 
the  plaintiffs,  to  which  the  defendant's  attorney  objected,  and 
insisted  that  the  plaintiffs  should  commence  with  the  trial  of 
the  action  wliere  they  left  off,  at  the  time  the  further  trial  was 
postponed  on  their  motion.  The  referee  held  and  decided  that 
the  plain tifib  must  commence  with  the  trial  where  they  left  off ; 
but  should  have  the  liberty  to  examine  any  witness  they  had 
already  examined  upon  any  new  matter  relating  to  the  issues, 
upon  which  he  had  been  sworn,  or  upon  any  matters  omitted  by 
inadvertence  on  his  former  examination,  to  which  ruling  and 
decision  of  the  referee  the  plaintiff'  counsel  excepted. 

George  K.  White  was  sworn  and  examined  as  a  witness  for 
the  plaintiffs,  on  the  18th  day  of  April,  1867 ;  he  was  recalled 
by  the  plaintifis  on  the  20th  day  of  June,  1867,  when  they 
desired  to  examine  him  generally,  without  any  regard  to  the 
evidence  given  by  him  on  the  18th  day  of  April.  The  referee 
ruled  that  the  witness  might  be  examined  as  to  any  matter 
to  which  he  had  not  already  been  examined,  or  to  any  such 
matter  as  he  had  testified  to,  where  his  recollection  had  been 
refreshed,  and  he  desired  to  correct  his  testimony,  to  which 
ruling  the  plaintiffi'  counsel  excepted. 
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The  defendant  did  not  dispute  upon  the  trial,  but  ooneeded 
that  the  nnmber  of  days'  work  were  performed,  and  that  the 
amount  and  value  of  the  lumber  embraced  in  the  plaintiib' 
bill  of  items,  annexed  to  the  complaint,  were  correct. 

The  referee  found,  among-other  facts,  that  the  labor  of  the 
plaintiffs'  hands,  at  the  price  agreed  on,  together  with  the 
lumber  and  material  furnished  by  them,  amounted  to  the  sum 
of  $501.26. 

The  referee  also  found  that  before  the  commencement  of 
the  action  the  defendant  paid  the  plaintiff  upon  thdr 
demand,  the  sum  of  $366.15.  That  the  items  of  the  defend- 
ant's counterclaim  amounted  to  $231.50,  and  he  directed 
judgment  in  fftvor  of  the  defendant  for  the  difference  between 
the  aggregate  of  the  last  mentioned  two  sums  and  the  said 
$501.26  of  $96.39,  for  which  last  mentioned  amount  judg- 
ment was  rendered  and  entered  against  the  plaintiffs  with 
costs. 

Tlie  plaintiffi  filed  and  served  exceptions  to  the  findings 
of  the  referee. 

The  order  that  the  referee  made  on  the  18th  day  of  April,  was 
an  adjournment  until  the  20th  day  of  June ;  and  it  was  made 
on  the  motion  of  the  plaintiffs  for  an  adjournment  or  post- 
ponement of  Hie/ktrther  trial  of  the  action,  so  that  they  could 
make  a  motion  for  leave  to  serve  a  proper  reply  to  the  defence 
of  a  counter-claim.  And  I  am  of  the  opinion  the  issues  in  the 
action  were  not  so  entirely  changed  by  the  service  of  the  reply 
as  to  render  it  necessary  to  examine  any  of  the  witnesses  de  novo 
on  the  20th  day  of  June,  who  were  sworn  and  examined  on 
the  18th  day  of  April.  It  therefore  was  in  tlie  discretion  of 
the  referee  to  restrict  the  plaintiffs  on  the  20th  day  of  June, 
in  the  same  way  and  to  the  same  extent,  he  might  if  the 
reply  had  been  served  before  the  trial  was  commenced  on 
the  18th  day  of  April.  If  I  am  right  in  tliis  condnsion  the 
referee  did  not  err  in  holding  that  the  proceedings,  on  the  20di 
day  of  June,  were  a  continuation  of  a  trial  or  a  further  trial 
that  was  coniincncod  on  tlic  ISth  day  of  April. 

The  referee  could  properly  liavc  found  that  tlic .  defendant 
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paid  the  plaintiffs  $866.15  on  their  claim  of  $541.90,  prior  to 
the  oommenoement  of  the  action.  The  just  inference  from 
the  complaint,  is  that  the  plaintiffs  had  been  paid  that  snm 
on  such  claim,  by  the  defendant.  The  amount  of  the  plain- 
ti£&'  daim,  stated  in  the  complaint,  «was  $541.90,  which  is 
followed  by  the  allegations,  that  there  was  a  halcmoe  due  from 
the  defendant  to  the  plaintiffs,  an  such  daimj  after  deducting 
all  paymente  made  by  the  defendant  to  the  plaintiff,  of 
$175.75 ;  for  which  balance  only  judgment  was  demanded  in 
the  complaint,  besides  interest  and  costs.  The  difference 
between  such  halanoe  and  the  amount  of  the  plaintiff'  claim, 
as  alleged  in  the  complaint,  was  $366.15,  which  the  reteree 
fo  md  the  defendant  had  paid  the  plaintiffs. 

It  is  provided  by  §  168  of  the  Code,  that  the  material  allega- 
tions in  the  complaint,  which  are  to  be  taken  as  true,  are  those 
not  controverted  by  the  answer.  This  makes  the  defendant 
admit  the  material  allegations  of  the  complaint  to  be  true, 
which  he  omits  to  deny.  But  it  does  not  authorize  the  plain- 
tiff to  except  to,  or  complain  of  a  holding,  that  any  material 
allegation  of  his  complaint  is  true  which  is  denied,  though  no 
evidence  be  given  to  establish  it  by  either  party,  unless  the 
holding  wrests  such  allegation  from  its  true  meaning. 

I  think  the  referee  had  the  right  to  assume  that  the  defend- 
ant paid  the  plaintiffs  $366.15,  upon  the  plaintifis'  claim  of 
$541.90 ;  but  he  found  the  plaintiffs'  claim  was  only  $501.26, 
and  then  held  that  $366.15  was  paid  upon  it,  without  any 
evidence  or  admission,  except  what  was  inferable  from  the 
complaint.  I  am  of  the  opinion,  this  holding  wrested  the 
allegations  of  the  complaint,  respecting  payments  upon  the 
plaintifib'  claim,  from  their  true  meaning,  and  that  it  was 
erroneous. 

It  seems  to  me  the  defendant  should  have  allied  payment 
in  his  answer,  of  $366.15,  and  proved  it ;  or  that  he  should 
have  conceded  on  the  trial  that  the  plaintiffs'  entire  claim  was 
$541.90,  as  stated  in  the  complaint,  to  enable  him  to  insist 
chat  the  complaint  showed  he  had  paid  the  plaintiffs  $366.15. 

The  plaintiffi'  counsel  insists  that  the  referee  erred  in  allow-* 
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ing  the  defendant  a  counter-Kslaim,  and  especially  in  allowing 
her  the  value  of  certain  iron  rods ;  but,  I  think,  we  need  not 
pass  upon  those  questions,  for  the  reason  that  the  referee 
erred,  as  we  have  seen,  in  his  finding  upon  the  question  of 
payment. 

My  conclusion  is  that  the  judgment  in  the  action  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 
The  order  of  reference  should  stand,  but  either  party  should 
have  leave  to  apply  for  the  appointment  of  a  new  referee. 

Ordered  accordingly. 


John  W.  Shumway   and  Joseph  Hum:',  executors,  &G,y  9. 

IsAAo  G.  Shumwat. 

(Gbmebal  Tbbm,  Seventh  Dibibict,  Septsmbeb,  1809.) 

The  power  of  this  oourt  to  grant  new  trials  under  §  87,  2  R  S.,  800,  is 
confined  to  actions  of  the  same  character  as  the  fonner  action  of  eject- 
ment 

Appeal  from  an  order  at  Special  Term. 

The  action  was  brought  to  set  aside  a  deed  executed  by 
the  plainti£&'  testator,  in  his  lifetime,  and  delivered  to  the 
defendant,  on  the  ground  that  the  same  was  procured  by  the 
defendant  by  frau(^  and  undue  influence. 

The  plaintifib  obtained  judgment  that  the  deed  was  void, 
as  prayed  for  in  the  complaint.  The  defendant  moved  at 
Special  Term  to  have  the  judgment  vacated  and  a  new  trial 
granted,  as  matter  of  right,  as  in  an  action  of  ejectment  under 
the  Revised  Statutes.  The  motion  was  denied,  and  the  defend- 
ant appealed  to  the  General  Term. 

Geo.  F,  Danfortky  for  the  defendant. 

E.  O,  Laphom,^  for  the  plaintiffi. 

Present — ^E.  D.  Smith,  Dwight  and  JoHNSOir,  JJ. 


i 
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By  the  Court — Johnson,  J.  This  court  has  no  power  to  set 
aside  a  judgment  arbitrarily,  and  grant  a  new  trial  in  a  case 
where  no  error  has  been  committed,  and  no  review  is  had, 
except  in  cases  where  such  authority  is  conferred  by  statute 

This  power  is  given  in  actions  of  ejectment  only.  (2  R. 
S.,  309,  §  37.)  It  is  held  that  this  power  may  still  be  exer- 
cised by  this  court,  in  actions  of  the  same  nature,  brought 
since  the  adoption  of  tlie  Code. 

Strictly,  the  action  of  ejectment  has  now  no  existence.  But 
the  same  kind  of  action  is  now  prosecuted  under  the  name  of 
an  "action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof." 

In  actions  of  this  character,  this  court  may  still  set  aside  a 
judgment  and  grant  a  new  trial,  without  any  review,  or  alle- 
gation of  error,  at  the  instance  of  the  party  against  whom  a 
judgment  has  been  rendered,  if  the  application  is  properly 
made  within  the  prescribed  time.  The  defeated  party  is 
entitled  to  the  order,  in  such  cases,  as  matter  of  right.  But 
the  right  of  the  party,  and  the  power  of  the  court  is  confined 
to  cases  of  that  character.  And  while  the  Code  has  not 
abolished  either  the  right  or  the  power  in  that  class  of  cases, 
it  certainly  has  not  extended  it  to  other  cases,  in  regard  to 
which  it  did  not  exis^  under  the  Revised  Statutes. 

The  action  here  was  not  an  action  of  ejectment,  or  in  the 
nature  of  such  an  action.  The  action  in  this  case,  was 
brought  by  the  executors  of  Isaac  Shumway,  deceased,  to  set 
aside  a  deed,  which  as  they  alleged,  had  been  obtained  by 
fraud  and  undue  influence  by  the  defendant,  from  the  testator. 

The  testator,  by  his  will,  had  ordered  his  real  estate  to  bo 
sold  and  converted  into  money,  and  given  the  power  to  sell 
and  convey  the  same  to  his  executors.  The  object  of  the 
action  was  to  have  the  deed  declared  void,  so  that  the  power 
of  sale,  under  the  wiU,  might  be  exercised  by  the  plaintiffi, 
for  the  benefit  of  the  estate. 

It  is  in  no  respect  of  kin  to  the  old  action  of  ejectment. 
It  is  an  action  which  was  very  familiar  to  the  profeasion  and 
to  the  courts,  long  before  the  Code,  and  at  the  time  the  Code 
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was  adopted,  no  coart  had  any  power  to  set  aside  a  judgment 
or  decree  rendered  in  it,  upon  the  mere  request  of  a  party. 
As  before  remarked,  the  Code  has  not  had  the  effect  to  extend 
this  power  to  actions,  other  than  those  in  the  nature  of  the 
former  action  of  ejectment.  The  order  appealed  from,  was 
therefore  right,  and  must  be  affirmed  with  costs  of  appeaL 
Order  affirmed. 


Smtth  H.  Newkah  v.  The  Board  of  Sufsbyisoss  of  Liyikq- 

STON  County. 

(Gensral  Term,  Seyenth  Distbict,  SEFTEifBEB^  1869.) 

The  plidntiff  having  been  compelled,  bjulevy  and  sale  of  his  proper^,  to 
pay  the  unpaid  tax,  of  a  fonner  occupant  of  his  premises,  with  which  he 
had  been  charged  upon  the  annual  assessment  rolls,  by  the  board  of  super- 
yisors,  as  a  returned  tax,  and  for  which  he  was  not  liable,  sued  the  county  to 
recover  the  amount  so  paid. — Held^  the  complaint  stated  no  cause  of  acticm. 

A  demurrer  will  not  be  sustained  to  an  answer,  when  the  complaint  states 
no  cause  of  action,  and  although  such  demurrer  is  not  made,  to  aU  the 
defences  stated  in  the  answer. 

Kor  can  a  motion  to  strike  out  an  answer  to  such  complaint,  as  sham,  A&, 
be  granted. 

This  action  was  bronght  to  recover  an  amonnt  assessed  by 
the  board  of  supervisors  of  Livingston  county,  to  the  plantiff, 
in  the  year  1867. 

The  complaint  alleged  that  in  the  year  1866,  one  James 
Forbes  was  the  owner  and  occupant  of  certain  premises,  in  the 
village  of  Lima,  in  the  county  of  Livingston,  and  was  in  that 
year  assessed  a  tax  thereon  of  $141.31. 

That  before  the  assessment  roll,  and  warrant  for  that  year, 
were  delivered  to  the  collector,  Forbes  had  removed  to  Yates 
county,  and  the  plaintiff  had  become  the  owner  and  occupant, 
smd  was  in  the  actual  occupancy  of  the  premises,  during  all 
the  time,  the  assessment  roll  and  warrant  were  in  the  collec- 
tor's hands,  and  until  April,  1867,  when  the  collector  returned 
the  tax  unpaid,  and  ^^  that  he  had  not,  upon  diligent  inquiiyi 
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been  able  to  discover  any  goods  or  chattels  belonging  to  or  in 
the  possession  of  the  person  charged  with  or  liable  to  pay 
snch  sum  whereon  he  could  levy  the  same." 

That  in  1867,  the  board  of  supervisors,  at  their  annual 
session,  assessed  to  the  plaintiff  the  returned  tax  of  1866, 
which,  with  the  interest  and  fees  thereon,  amounting  to 
$144.84,  was  carried  Mrith  the  plaintiff's  tax  on  said  premises 
for  the  year  1867  into  the  fifth  or  last  column  of  the  assess- 
ment roll  of  the  town  of  lima,  for  the  year  1867,  as  follows : 


Xame«ofowii> 
or  posaeMon. 


Newman  Smith. 


PabUc  BOOM.  Ret.  tax  tl44.S4. 


Valne  of 
reel  eetate. 


$5,000 


Total  ml  and 
personal  eet. 


$B.000 


Tax  to  be 
paid  ther*on 


$S07.ff7 


and  delivered  the  same  with  their  warrant  annexed  to  the 
collector. 

That  the  plaintiff  paid  the  tax  on  said  premises  for  the 
year  1867,  and  the  collector,  by  levy  and  sale  of  the  plaintiff's 
personal  property,  made  the  amoimt  of  the  returned  tax  and 
fees  for  collection,  amounting  to  $152.08,  and  paid  the  same, 
less  his  fees,  to  the  connty  treasurer.  That  the  said  assess- 
ment was  illegal  and  void,  &c.,  &c. 

The  answer  set  forth  three  separate  defences,  viz. : 

1.  That  the  signing  of  tlie  warrant  was  not  the  corporate  act 
of  the  county  of  Livingston,  but  that  such  warrant  was  signed 
by  the  supervisors  of  the  several  towns,  as  by  law  required. 

2.  That  defendant  had  no  knowledge  or  information  as  to 
the  facts  stated  in  the  complaint,  in  regard  to  the  tax,  levy  and 
sale,  and  denying  that  the  assessment  of  the  tax  was  illegal 
and  void  or  imposed  without  authority  of  law.     . 

3.  That  no  demand  had  been  made  upon  said  defendant  or 
the  board  of  supervisors  of  the  county  of  Livingston,  for  the 
payment  of  the  money  so  collected  by  said  coDector,  before 
commencement  of  the  action. 

To  the  last  of  the  defences  the  plaintiff  demurred,  and  he 
moved  to  have  the  others  stricken  out  as  sham,  &c. 

The  court  granted  the  motion  as  to  the  first  defence,  denied 
it  as  to  the  second,  and  sustained  the  demurrer,  and  defend- 
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ants  appealed  from  that  part  of  the  order  Bustaining  the 
demurrer  and  striking  out  the  first  defence,  and  plaintiff  from 
that  part  of  the  order  refusing  to  strike  out. 

E.  A.  Jfashj  for  the  plaintiff. 

S.  Lord,  for  the  defendant. 

Present — ^E.  D.  Smtih,  Dwight  and  JoniraoN,  JJ. 

By  the  Court — Johnson,   J.    This  is  an  action  brought 
against  the  county  of  Livingston  to  recover  certain  moneys 
collected  by  the  town  collector  of  the  town  of  Lima,  in  which 
the  plaintiff  resided,  and  paid  over  to  the  county  treasurer  of 
such  county.     The  amount  claimed  is  part  only  of  the  gene- 
ral tax,  levied  against  the  plaintiff  for  the  year  1867,  and 
collected  and  paid  over  as  aforesaid.     This  amount  it  is 
alleged,  was  illegally,  and  without  warrant  or  authority  of 
law,  added  to  the  amount  lawfully  assessed  against  the  plain- 
tiff, and  placed  in  the  tax  column  of  the  assessment  roll  by 
the  board  of  supervisors  of  said  county.     Taking  all  that 
is  alleged  in  the  complaint  to  be  true,  it  is  dear,  I  think,  that 
the  action  to  recover  back  that  money  cannot  be  maintained 
since  the  decision  of  the  Court  of  Appeals  in  Swift  v.  Th^ 
City  of  PoiLgJikeepsie  (37  N.  T.  R.,  511).    Baoon,  J.,  in 
delivering  the  opinion  of  the  court  in  that  case,  says :  "  No 
suit  to  recover  taxes  erroneously  assessed  and  paid  over  to  a 
county,  or  municipal  corporation,  has  yet  been  sustained  in 
this  State,  whatever  may  be  the  rule  elsewhere."    The  action 
in  that  case  was,  like  the  action  here,  to  recover  back  money 
alleged  to  have  been  wrongfully  assessed  and  collected,  after 
it  had  been  paid  over  to  the  treasurer.    The  decision  in  that 
case  is  put  upon  the  broad  ground  that  no  such  action  will 
lie.    It  is  said  in  the  opinion,  which  was  concurred  in  unani- 
mously, that  "  nothing  is  better  settled,  than  that  no  action 
will  lie  to  recover  back  money  collected  by  virtue  of  l^al 
proceedings,  unless  such  proceedings  can  be  impeached,  as 
founded  on  fraud,  imposition,  or  extortion."    And  again,  '^a 
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party  cannot  proceed  a  single  step,  in  such  an  action  if,  in 
order  to  sustain  it,  the  court  is  called  upon  to  review  the 
merits,  or  the  regularity  of  the  proceedings,  or  determination, 
as  the  result  of  which  the  money  was  collected  and  paid  over." 
These  principles  clearly  cover  this  action.    It  is  said  by  the 
plaintiff's  counsel,  that  the  case  referred  to,  was  the  case  of  an 
illegal  assessment,  by  the  assessors,  who  had  jurisdiction 
generally  to  make  assessments,  and  is  not  like  the  case  at  bar. 
But  the  cases  are  not  distinguishable  in  their  cardinal  features, 
which  determine  the  right  of  action.     There,  the  assessors 
had  assessed  property  not  liable  to  be  assessed  for  the  purpo- 
ses of  taxation.    Here  the  board  of  supervisors  have  estima- 
ted, and  set  down  in  the  tax  column  of  the  assessment  roll, 
a  greater  sum  than  was  proper,  or  added  an  item  to  the  tax 
which  they  were  not  authorized  to  add.    All  that  can  be 
said  of  it  is,  that  in  doing  this,  they  committed  an  error, 
which  upon  review  in  a  proper  manner,  might  have  been 
corrected.     It  is  made  the  duty  of  the  board  to  examine  all 
the  assessment  rolls,  and  they*  are  authorized  to  increase  or 
diminish  the  aggregate  valuations  of  real  estate  in  any  town, 
or  ward,  in  such  a  manner  as  to  produce  a  just  relation 
between  all  the  valuations  in  the  county  (1  R.  S.,  395,  §  31.) 
They  are  also  required  to  estimate  and  set  down  in  a  fifth  col- 
umn in  the  assessment  roll,  opposite  to  the  several  sums  set 
down  as  the  valuations  of  real  and  personal  estate,  the  respec- 
tive sums  in  dollars  and  cents  to  be  paid  as  a  tax  thereon.  (Id., 
§  33.)    This  perfects  and  completes  the  judgment,  so  to  speak, 
upon  which  the  warrant  is  issued  to  the  several  collectors ; 
and,  conceding  that  the   item  complained  of  was  errone- 
ously estimated,  and  set  down  in  the  tax  column  as  part 
and  parcel    of   the    sum    to    be    paid    as  a  tax    by  the 
plaintiff,   it  does    not    lay    the    foundation   for    an  action 
of  this  character.     It  is  an  error    or    irregularity  which 
the  court  will  not  review  in   an  action   like    this.     The 
board  of  supervisors  clearly  had  jurisdiction  to  estimate  and 
set  down  in  the  tax  column  the  sum  to  be  paid  as  a  tax  by  the 
plaintiff ;  and  even  if  they  erred  in  adding  an  improper  item 
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aa  pairt  of  the  sum,  this  is  not  the  proper  mode  of  redress.  So 
much,  I  think,  mnst  be  regarded  as  settled  by  the  decision 
above  referred  to.  It  is  proper  to  consider  this  question  here, 
because,  if  I  am  right,  it  is  available  to  the  defendant  on  the 
plaintiff's  demurrer  to  the  third  answer.  It  is  a  well  settled 
principle,  that  upon  the  hearing  and  determination  of  a 
demurrer  to  any  pleading,  the  court  will  give  judgment 
against  the  party  who  has  committed  the  first  error  in  plead- 
ing. "So  court  should  ever  sustain  a  demurrer  to  an  answer 
put  in  to  a  complaint  which  dearlj  contains  no  cause  of 
action.  To  do  so  would  have  the  effect  to  continue  and 
protract  abortive  and  fruitless  litigation,  and  violate  long 
established  rules  in  such  cases.  The  learned  judge  at  Special 
Term  sustained  the  demurrer  on  the  ground  that  it  was  not 
to  the  whole  defence  set  up  in  all  the  answers.  It  was  con- 
ceded by  him  that  if  it  had  been,  judgment  ought  to  be  given 
for  the  defendant,  for  the  reason  that  no  cause  of  action  was 
alleged  in  the  complaint.  But  I  do  not  understand  that  the 
rule  was  ever  so  limited.  If  the  complaint  contains  no  cause 
of  action,  the  court  will  not  stop  to  consider  whether  any  one 
of  several  answers  is  proper  or  not  There  is  nothing  to  be 
considered  in  such  a  case,  as  to  the  sufficiency  of  the  answer. 
There  is  nothing  to  be  answered,  and  one  answer  is  as  good 
as  another.  I  am  of  the  opinion,  therefore,  that  the  demurrer 
should  have  been  overruled.  For  the  same  reason  the  motion 
to  strike  out  the  first  answer,  as  irrelevant  and  firivolous. 
should  have  been  denied,  as  the  motion  to  strike  out  the 
second  answer  was,  as  not  being  sham,  frivolous  or  irrelevant 
Nothing  of  the  kind  can  possibly  be  predicated  of  an  answer 
to  a  complaint  which  contains  no  cause  of  action  whatever. 
This  must  be  obvious  to  every  legal  mind,  and  needs  no  com- 
ment to  render  it  evident.  I  am  of  the  opinion,  therefore, 
that  the  order  refusing  to  strike  out  the  second  answer  should 
be  affirmed,  and  that  the  order  striking  out  the  first  answer 
should  be  reversed.  The  order  sustaining  the  demurrer  should 
also  be  reversed,  and  judgment  ordered  for  the  defendant 
Ordered  accordingly. 


1869.]  OP  THE  STATE  OF  NEW  YORK,  481 

^^^^^^^— ^.^•^^^— ^^^p^-^i^^.««-i«-^— ^^— ^^.-^— — — ^-— ^— — — — ^— — "— ■— ^"^— ^-^*"^^^— "^"^^~^~^^^^^"~~-^^^ 

Bridger  v.  Pienon. 


James  BsmaEB,  Eespondent,  v.  Hsnbt  B.  Pisrson,  Appellant. 
(Gbnbbal  Tbric,  Beybnth  Dibtbict.  Ssftembbb,  1869.) 

TLe  defendant  conveyed  land  to  the  plaintiff,  with  warranty,  *'  reserving 
always  a  right  of  way,  as  now  used,  on  the  west  side,  &c.,  from  the 
public  highway  to  the  piece  of  land  now  owned  by  R,"  &c.,  and 
afterward  quit-claimed  to  plaintiff  his  interest  in  said  land;  where- 
npon,  plaintiff  obstructed  the  way  reserved.  R  had  a  prescriptive  title 
to  the  same  right  of  way,  and  sued  the  plaintiff,  and  obtained  Judgment 
for  damages  on  account  of  the  obstruction,  and  for  repossession,  and  was 
put  into  possession  under  the  Judgment ;  the  plaintiff  then  brought  an 
action,  on  the  warranty,  against  the  defendant,  who,  though  duly  notified, 
had  neglected  to  defend  the  suit  by  R,  for  the  costs  and  damages  recovered 
in  such  suit — Held^  the  covenant  of  warranty  in  defendant's  deed  covered 
the  prescripUve  right  of  R,  and  the  possession  of  R  enforced  under  the 
Judgment,  was  an  ouster  of  plaintiff,  and  he  was  entitled  to  recover. 

The  right  of  way  was  reserved,  and  not  excepted  by  the  deed,  and  could 
be  construed  as  having  been  made  for  thegrantor*s  benefit  only. 

This  action  was  brought,  to  recover  costs  and  damages,  col- 
lected on  a  judgment  against  the  plaintift*,  recovered  in  au 
action  for  obstructing  the  right  of  ^aj,  of  one  Beeves,  over 
plaintiff's  premises. 

The  action  was  referred,  and  judgment  rendered  on  the 
referee's  report  in  favor  of  plaintiff,  from  which  defendant 
appealed. 

It  was  shown,  that  the  plaintiff  had  purchased  from  the 
defendant,  the  premises  over  which  the  way  ran,  and  received 
from  the  latter  a  deed  with  the  usual  covenant  of  war- 
ranty, and  also  containing  the  following  clause :  '^  Beserving 
always  a  right  of  way,  as  now  used,  on  the  west  side  of  the 
above  described  premises,  for  cattle  and  carriages,  from  the 
public  highway  to  the  piece  of  land  now  owned  by  Samuel  B. 
Beeves,  lying  north,  and  adjoining  the  premises  herein  con- 
veyed." After  this  conveyance,  the  defendant  executed  to 
the  plaintiff,  for  a  consideration  of  five  dollars,  a  quitclaim 
deed  of  the  same  premises  ;  the  plaintiff  then  closed  or 
obstructed  the  way,  and  was  thereupon  sued  by  Beeves,  who 
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claimed  a  preecriptive  right  to  use  the  way ;  Reeves  reoorered 
judgment^  establishing  his  right,  and  for  damages  and  pos- 
session, and  obtained  possession  under  the  judgment. 

The  plainti£^  at  the  commencement  of  the  action  against 
him  by  Reeves,  notified  the  defendant  thereof,  and  requested 
him  to  defend  the  same,  and  the  defendant  neglecting  to  do 
6o,  incurred  expenses  in  defending  the  action,  and  brought 
this  suit,  as  stated  above. 

Z.  iff.  Morton^  for  the  appellant,  presented  the  following, 
with  other  grounds  for  reversal : 

The  language  of  the  exception  or  reservation  is  clear  and 
unambiguous.  It  was  a  reserve  of  the  waj  as  "  now  used^* 
to  go  on  to  Reeves'  land. 

Had  Reeves  undertaken  to  establish  a  right  of  way,  over 
these  premises,  through  or  by  virtue  of  the  leservation  or 
exception  in  the  deed  from  Pierson  to  Bridger,  there  can  be 
no  question,  but  as  to  him,  this  exception  or  reservation  would 
be  void,  as  he  is  a  stranger  to  it ;  and  this  is  what  the  authori- 
ties hold  which  were  cited  by  plaintiff's  counsel  on  the  triaL 
(See  Hornbeoh  v.  WesQyrook^  9  John.,  73 ;  Ive%  v.  Fan  Avkm^ 
34  Barb.,  567.) 

But  Reeves  had  a  right  of  way,  over  the  land  embraced  in 
the  reservation  in  Pierson's  deed.  And  all  Pierson  did  in 
his  conveyance  to  Bridger  was  to  use  apt  language  to  protect 
himself  and  limit  his  covenant  for  quiet  enjoyment,  so  that 
the  paramount  rights  of  Reeves  should  not  be  construed  as 
a  breach  of  it.    And  this,  we  say,  he  has  accomplished. 

S.  K,  WUHamSy  for  the  respondent. 

Present,  E.  D.  Smtth,  Dwioht  and  Johnson,  JJ. 

By  the  Court — Johnson,  J.  Upon  the  facts  found  by  the 
referee,  the  conclusions  of  law  are  unquestionably  oorreot 
The  deed  from  the  defendant  to  the  plaintiff  is  deemed,  in 
law,  to  have  conveyed  the  entire  and  exclusive  title  to  the 
f  reraises  therein  described,  with  all  the  rights  incident  to  a 
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perfect  and  exclosive  ownership,  except  such  rights  as  were 
reserved  by  the  terms  of  the  instrnment.  The  reservation  is 
of  a  right  of  way  only,  as  the  same  was  then  used.  This  was 
a  reservation  to  the  grantor  only,  and  not  to  any  stranger  or 
third  person  wJiatever.  No  other  person  could  claim  or  have 
any  right  to  the  premises  conveyed,  or  to  anything  growing 
out  of  the  same  by  reason  of  this  reservation.  This  is  the 
settled  rule  of  construction  in  regard  to  reservations  in  con- 
veyances, and  has  been  from  time  immemorial.  ( 1  Prest. 
Shep.  Touch.,  78 ;  Whitlock's  case,  8  Co.,  69,  i ;  Hornbeck  v. 
WesHbrook^  9  Johns.,  73 ;  Ives  v.  Van  Aukeriy  34  Barb.,  566.) 
A  reservation  is  always  of  something  issuing  or  coming  out 
of  the  thing  granted,  and  not  a  part  of  the  thing  itself.  So  that 
the  entire  and  absolute  estate  was  granted  by  the  conveyance 
in  question,  with  the  reservation  of  the  right  of  way  over  a 
particular  part,  to  the  grantor  only.  The  covenant  in  the  deed 
assures  to  the  grantee  the  quiet  and  peaceable  possession 
and  enjoyment  of  the  entire  premises  ipfithout  exception  or 
reservation,  save  that  to  the  grantor,  against  any  and  all  other 
persons  lawfully  claiming  such  premises  or  any  right  therein. 
The  subsequent  quit-claim  deed  from  the  defendant  to  the 
plaintiff  must  be  held,  undoubtedly,  to  have  extinguished  the 
right  of  way  reserved  by  the  first  grant,  or  to  have  vested  it 
in  the  plaintiff,  which  is  the  same  thing.  But  this  is  of  no 
moment  in  this  case,  as  neither  the  reservation  in  the  first 
grant,  nor  the  quit-claim,  affected  at  all  the  rights  of  Beeves, 
who  claimed  a  right  prior  to  the  plaintiff's  title,  under  his 
deed  from  the  defendant.  Tliis  right,  it  appears.  Beeves 
established  in  an  action  as  one  existing  in  him,  prior  and  supe- 
rior to  the  plaintiff's,  and  the  plaintiff's  right  and  title 
were,  by  the  judgment  of  the  court,  made  subservient  to  that 
of  Beeves ;  and  Beeves  has  been  put  into  possession  and  the 
enjoyment  of  his  right  of  way  over  the  plaintiff's  lands.  This 
is  unquestionably  an  ouster,  so  fietr  as  this  right  is  concerned ; 
and  it  is  equally  certain  that  it  was  embraced  in  the  covenant 
in  the  defendant's  grant  to  the  plaintiff.  It  was  against  any 
prior  and  paramount  right  in  another,  that  the  grantor  under> 
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took  to  warrant  and  defend.  It  is  claimed,  on  the  part  of  the 
appellanti  that  the  covenant  should  not  be  constmed  so  as  to 
embrace  this  right  which  Reeyes  had  before  the  plaintifi'^a 
grant,  for  the  reason  that  it  is  evident  that  this  was  the  right 
which  the  defendant  intended  to  except  and  reserve  from  the 
grant.  But  the  parties  must  be  held  to  have  intended  just 
that,  which  is  the  legal  effect  of  the  instrument.  This  is 
clearly  a  reservation,  and  not  an  exception.  There  are  cases, 
where,  though  the  word  "  reservation  "  only  is  used,  the  courts 
will  hold  it  to  be  an  exception  ;  as  where  the  reservation  is  of 
a  distinct  and  severable  part  of  the  thing  granted,  as  in  the 
case  of  Borst  v.  EmpU  (1  Seld.  33).  But  here  the  reserva- 
tion is  not  of  the  thing  granted,  but  only  of  something  per- 
taining to  the  thing  granted,  or  issuing  out  of  it.  This  is  the 
distinction  between  an  exception  and  a  reservation.  And  a 
reservation,  as  matter  of  law,  being  only  to  the  grantor  him- 
self, it  follows  that  the  covenant  here,  covered  all  other  out- 
standing rights.  The  defendant  had  notice  to  defend  the 
action  brought  by  Reeves,  and  failed  to  do  so.  He  is,  there- 
'  fore,  bound  by  that  judgment,  and  this  action  was  well  brought. 

The  judgment  must,  therefore,  be  afSrmed. 

Judgment  affirmed. 


John  F.  Cadt,  Appellant,  v.  John  McDowell,  Respondent 

(Gbnxbal  Tesk,  Seventh  DiarBicr,  Sbftembbb,  1809.) 

Flidntiff,  who  was  a  housekeeper,  bnt  not  accnstomed  to  take  peraons  to 
board,  upon  the  defendant's  application,  received  the  latter  and  his  family, 
into  his  house,  for  an  indefinite  time,  with  a  general  understanding  that 
he  (plaintifr)  was  to  be  compensated  for  board  and  aooommodationSb 
EM^  plaintiff  was  not  a  boarding-housekeeper  within  the  meaning  of  the 
Laws  of  1860  (chap.  446,  p.  771),  allowing  a  detention  of  the  baggage  and 
effects  of  boarders,  for  board  due. 

The  legal  meaning  of  the  term  boarding-housekeeper  explained.  Ptf 
Johnson,  J. 
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Appeal  from  a  judgment  npon  the  verdict  of  a  jarjr.  Tlie 
plaintiff  proved  upon  the  trial  the  facts,  as  stated  in  tlie 
opinion,  and  the  court  directed  a  verdict  for  the  plaintiff  to 
which  the  defendant  dulj  excepted,  &c.,  &c. 

W.  JS,  Hughitty  for  the  appellant. 

Dame  <6  Payne,  for  the  respondent 

Present — E.  D.  SMrrn,  Dwight  and  Johnsok,  J  J. 

By  the  CTourt — Johnsok,  J.  The  only  question  in  this 
ease,  is,  whether  the  defendant  at  the  time  the  alleged  cause 
of  action  arose,  was  the  keeper  of  a  boarding-house,  within 
the  meaning  and  intention  of  the  act  of  the  legislature  of 
April  16,  1860.  (4:  Stat  at  large,  680.)  If  he  was  such,  he 
was  authorized  by  that  act  to  detain  the  property  and  effects 
in  question,  for  the  amount  due  him  for  the  plaintiff's  board. 
There  is  no  dispute  about  the  facts.  The  defendant  was  at 
the  time  the  keeper  of  a  grocery,  and  was  also  a  housekeeper. 
The  plaintiff  was  the  brother  of  the  defendant's  wife,  and  had  four 
children.  He  requested  the  defendant,  to  let  him  come  to  his 
house  with  his  children,  and  live  for  a  time,  until  he  could 
arrange  his  affairs,  which  request  was  granted ;  and  he  went 
there  and  lived  there  with  his  children  about  five  or  six  months. 
No  arrangement  was  made  in  regard  to  the  time  the  plaintiff 
was  to  remain  or  as  to  the  price  for  the  board,  though  it 
appears,  that  it  was  understood  between  the  parties  that 
compensation  was  to  be  made.  The  defendant  at  the  time 
the  plaintiff  came  there,  had  kept  house  only  a  few  months, 
and  had  never  at  any  time  before  or  since  taken  or  had  any 
other  boarder.  Upon  this  state  of  facts,  the  question  is  fairly 
presented  whether  the  defendant  is  within  the  purview  of  the 
statute.  The  act  is  entitled  ^^  an  act  for  the  protection  of 
boarding-housekeepers."  Who  is  a  boarding-housekeeper, 
within  the  meaning  and  intention  of  this  act  ?  Is  it  every  house- 
keeper who  in  a  single  instance  takes  an  individual  to  board  for 
a  limited  time,  by  way  of  accommodation,  though  for  compensa- 
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tion,  or  who  occasionally  takes  one  or  more  persons  in  that  way 
and  in  no  other,  bnt  who  does  not  make  it  his  regnlar  business 
or  calling;  or  is  it  a  person  who  belongs  to  a  well  understood 
class  of  persons,  which  makes  the  keeping  of  boarders  a  bosi 
ness  or  calling,  in  whole  or  in  part  ?  I  am  clearly  of  the 
opinion,  that  it  is  the  latter  class  only,  that  the  statute  was 
designed  to  protect,  or  that  comes  within  its  terms  and  mean 
ing.  A  boarding-house  is  not  in  common  parlance,  or  in 
legal  meaning,  every  private  house  where  one  or  more 
boarders  are  kept  occasionally  only,  and  upon  special  consid- 
erations. But  it  is  a  qucm  public  house,  where  boarders  are 
generally  and  habitually  kept,  and  which  is  held  out  and 
known,  as  a  place  of  entertainment  of  that  kind.  I  do  not 
find  that  this  precise  question  has  ever  before  arisen,  so  as  to 
require  judicial  determination.  But  upon  a  question  quite 
analogous,  it  has  been  held,  that  a  person  who  does  not  hold 
himself  out  as  an  innkeeper,  but  who  entertains  travelers 
occasionally  for  pay,  is  not  an  innkeeper,  nor  liable  as  such. 
{Lyon  V.  Smith  1  Morris,  184.)  It  is,  I  apprehend,  within 
the  observation,  if  not  the  experience  of  almost  every  one, 
that  persons  frequently  board  with  friends,  and  relatives,  and 
even  strangers,  who  are  not  supposed  or  understood  to  keep 
boarding-houses.  It  is  only  the  keepers  of  boarding-houses 
as  such,  that  come  within  this  statute.  The  distinction 
between  an  inn  and  a  boarding-house  has  been  held  to  be, 
that  in  a  boarding-house,  the  guest  is  under  an  express  con- 
tract, at  a  certain  rate,  for  a  certain  period  of  time,  while  at 
an  inn  the  guest  being  on  his  way,  is  entertained  from  day  to 
day,  according  to  his  business,  upon  an  implied  contract.  The 
innkeeper  is  bound  to  receive  every  one  who  applies,  if  in  a 
fit  condition  to  be  received,  while  the  boarding-housekeeper 
is  not  bound  to  receive  any  one,  except  upon  special  contract. 
(  Willard  Y.ReinJiardi,  2  E.  D.  Smith,  148 ;  2  Kent's  Com., 
695 ;  Thompson  v.  Lacy^  3  Bam.  &  Aid.,  283 ;  Holder  v. 
So^tJhy^  8  J.  Scott,  N.  S.,  254 ;  Danaey  v.  Bicfiardaony  3  EIL 
&  Bla.,  144.) 
A  boarding-house  is  as  well  known,  and  as  distinguishable 
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from  other  houses,  in  every  city  and  village  in  the  country, 
as  an  inn  or  a  tavern.  It  is  a  house  where  the  basiness  of 
keei»ng  boarders  generally  is  carried  on,  and  which  is  held 
out,  by  the  owner  or  keeper,  as  a  place  where  boarders  are 
kept.  That  this  is  the  legislative  idea,  appears  plainly  by  the 
act  of  the  legislature,  passed  April  23, 1867-  (Chap.  677,  Sess. 
Laws  of  1867.)  This  act  is  entitled  :  "  An  act  to  prevent 
fraud  and  fraudulent  practices  upon,  or  by  hotel-keepers  and 
inn-keepers."  By  §  2  of  this  act,  *^  every  keeper  of  a  hotel, 
restaurant,  boarding-house,  or  inn,"  is  required  to  post  "  in  a 
public  and  conspicuous  place,  in  the  office  or  public  room,  and 
in  every  bed-room,  in  said  house,  a  printed  copy  of  this  act, 
and  a  statement  of  the  charge  or  rate  of  charges,  by  the  day, 
and  for  meals  or  items  furnished,  and  for  lodging."  This  sec- 
tion also  provides  that  for  any  violation  of  the  section,  or  of 
any  provision  thereof,  the  offender  shall  forfeit  to  the  injured 
party  three  times  the  amount  eharged,-and  shall  not  be  entitled 
to  receive  any  compensation  for  the  entertainment  furnished. 
This  shows  plainly,  as  I  think,  the  kind  of  house  the  legisla- 
ture had  in  view.  It  was  a  sort  of  public  house,  partaking 
in  some  degree  of  the  character  of  an  inn,  or  restaurant,  but 
differing  from  either^  where  the  business  of  entertaining  per- 
sons for  certain  periods,  and  at  fixed  or  agreed  prices,  was 
carried  on.  Certainly,  the  legislature  could  not  have  intended 
that  every  private  housekeeper,  who  might  occasionally  keep 
one  or  more  boarders,  but  who  did  not  make  it  a  business, 
should  post  up  copies  of  this  act,  in  the  different  rooms  of 
his  house,  and  be  subjected  to  the  penalties  prescribed,  in  case 
of  his  neglect  to  do  so.  What  was  decided  in  Jones  v.  MoriU 
(42  Barb.,  623,)  cited  by  the  defendant's  counsel,  was,  that 
the  act  of  1860  gave  to  boarding-housekeepers,  the  same 
rights  which  the  keepers  of  inns  and  taverns  had,  in  respect 
to  their  guests,  at  common  law.  This  was  clearly  right. 
The  defendant  here  was  a  grocer,  and,  in  no  legal  sense,  a 
boarding-housekeeper.  He  was  tL  mere  private  housekeeper, 
entertaining  a  boarder,  who  was  a  relative,  for  hire,  in  a  single 
instance,  and  does  not  fall  within  the  letter  or  spirit  of  the 
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act.    Coneequentlj  he  bad  no  right  to  detain  the  goods,  and 
the  action  was  well  brought,  and  should  have  been  sustained. 
A  new  trial  must,  therefore,  be  granted,  with  costs  to  abide 
the  event. 
New  trial  granted. 


Edwasd  Mtndebsb  v.  Jahbs  Snook  and  Job  S.  Stetxets. 

(GEznsRAL  Tkbm,  Beyxnth  Dibtbiot,  Sbptbmbxr,  1809.) 

To  a  complaint  by  the  payee,  on  a  negotiable  promisBoiy  note,  the  defend- 
ants answered  a  non-joinder  of  parties  plaintiff,  and  in  order  to  establish 
the  defence,  proved  that  the  note  was  made  and  delivered  to  the  plain- 
tiff, a  member  of  a  partnership  firm,  with  the  firm's  consent,  for  moneys 
loaned  fh)m  firm  funds,  and  in  furtherance  of  its  contract — J92^  plaintiff 
was  entitled  to  maintain  the  action,  and  the  defence  was  not  sustained. 

SMy  also,  that  defendant  could  not  set  up  a  counter-claim  for  damages, 
existing  in  his  feror,  against  the  firm,  and  arising  out  of  the  contract,  with 
reference  to  which,  the  loan  for  which  the  note  was  given,  was  made. 

The  suggestion  to  the  contrary  in  8ehtibart  v.  Barteau  (84  Baib.,  447),  held 
to  be  cbiier,  and  Briggs  v.  Brigg9  (20  Baib.,  477),  upon  which  the  same 
is  based,  -commented  upon,  and  the  latter  case,  and  Paanont  v.  Nath  (8 
How.  Pr.  R.,  454),  explained. 

MonoH  by  defendant  for  a  new  trial  on  a  case  with  excep- 
tions. 

The  complaint  was  upon  a  promissory  note  for  $1,000,  made 
by  the  defendant  and  payable  to  the  plaintiff  or  order. 

The  answer  averred,  that  the  plaintiff,  and  one  Yanclie^ 
werepartneiB  in  the  distillery  business,  under  the  firm  name 
of  Mynderse  &  Co. ;  that  the  note  belonged  to  the  firm,  and 
that  Yanclief  should  have  been  joined  as  party  plaintiff  in 
the  action. 

That  the  firm,  had  entered  into  a  contract  in  writing  with 
defendants,  by  which  it  agreed  to  feed  a  certain  number  of 
hogs,  at  a  price,  and  for  a  time  named ;  and  also,  to  loan  the 
defendants  the  sum  of  $1,000,  for  the  purchase  of  the  hogs, 
upon  their  note,  payable  at  the  expiration  of  the  time  during 
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which  the  firm  was  to  feed  the  hogs,  and  that  the  note  was 
to  be  a  lien  on  the  hogs  nntil  paid  ;  and  in  pnrsoanoe  of  ^the 
agreement,  that  Mynderse  &  Go.  loaned  the  money  for  which 
the  note  was  given. 

The  answer  also  ayerred  performance  by  the  defendants,  a 
breach  of  the  agreement  on  the  part  of  Mynderse  &  Co.,  and 
claimed  damages  on  account  of  such  breach,  to  the  amount 
of  $4,000. 

It  also  averred  that  the  loaning  of  the  money  in  pursuance 
of  the  agreement,  and  the  acceptance  of  the  note  by  the  plaintiff, 
were  on  behalf  of  Mynderse  &  Co.,  and  that  the  action  was 
brought  on  behalf  of  the  firm  of  Mynderse  &  Co.,  and  it 
claimed  damages  arising  out  of  the  alleged  breach  of  contract, 
aad  set  the  same  up  as  a  counter-claim. 

The  plaintiff  replied  by  a  general  denial  of  the  counter- 
claim. 

At  the  trial,  the  making  and  delivery  of  the  note  were 
admitted ;  the  defendants  proved  the  contract  set  forth  in  the 
answer,  that  it  was  in  plaintiff's  handwriting,  and  signed 
*' Mynderse  &  Co."  by  him,  delivered  to  the  defendants, 
and  a  copy  retained  by  the  firm ;  that  the  note  was  drawn 
by  plaintiff;  that  they  (defendants)  received  the  amount  of 
the  note,  as  follows :  Six  hundred  dollars  in  cash,  and  the 
balance  by  check  of  Mynderse  &  Co.,  paid  from  the  funds 
of  said  firm  on  deposit  in  the  bank  upon  which  it  was 
drawn ;  and  they  also  proved  performance  of  their  part  of 
the  contract.  The  defendant's  counsel  then  announced,  that 
he  did  not  expect  to  vary  the  evidence  already  given,  with 
respect  to  a  non-joinder  of  plaintiffs,  and  the  court  ruled 
and  decided  that  the  evidence  given  did  not  tend  to  sustain 
that  defence,  and  to  this  ruling  the  defendants  excepted. 
The  defendants  then  offered  to  prove  the  breach  of  contract 
and  counter-claim,  set  up  in  their  answer.  To  this  evidence  the 
defendants  objected,  the  objection  was  sustained  and  defend- 
ants excepted. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plain* 
tiff  for  the  amount  of  the  note  and  interest,  which  they  did ; 

Lansing  —  Vol,  I.  62 
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defendants  obtained  a  stay  of  proceedings,  and  moved  as 
stated,  for  a  new  triaL 

W.  F,  Cogtwell^  for  the  plaintiffl 
D.  J.  Swnderlin^ior  the  defendant. 

Present — E.  D.  Smith,  Dwight  and  Johnson,  JJ. 

By  the  Court — Johnson,  J.  The  justice  at  the  circuit  was 
clearly  right  in  holding  that  there  was  no  evidence  tending 
to  sustain  the  defence  of  non-joinder  of  proper  partis  set  up 
in  the  first  answer.  The  note  was  plain,  and,  upon  its  face, 
was  payable  to  the  plaintiff  only,  or  to  his  order.  It  is  not 
of  the  least  consequence  to  whom  the  money,  before  the  loan, 
belonged.  Even  if  it  belonged  to  Mynderse  &  Co.,  beyond 
all  dispute,  it  does  not  at  all  affect  the  question  of  the  exclu- 
sive ownersUp  of  the  note  by  the  plaintiff.  It  was  plainly 
matter  of  agreement  amongst  all  the  parties  that  the  money 
loaned  should  be  paid  exclusively  to  the  plaintiff,  or  to  his 
order.  Such  was  the  instrument  which  the  defendants  signed 
and  delivered,  and  it  cannot  be  altered  or  varied  by  parol.  Con- 
cediipg  that  the  loan  was  by  the  partnership,  of  which  the  plain- 
tiff was  a  member,  and  wa^  from  partnership  funds,  it  was  clearly 
taken  out  of  the  partnership  transactions,  when  it  was  mutually 
agreed,  either  expressly  or  impliedly,  that  it  should  be  repaid 
to  an  individual  partner,  instead  of  the  firm.  It  is  the  same 
then  as  though  the  agreement  had  been  to  pay  it  to  a  third 
person,  on  account  of  the  firm  making  the  loan,  and  such 
third  person  had  accepted  the  obligation.  It  is  the^  indis- 
putably his  chose  in  action,  whatever  fnnd  it  may  have  sprung 
from  originally.  Evidence  that  before  the  money  was  loaned 
to  the  defendants,  and  became  their  money,  it  was  the  money 
of  two  persons  jointly,  does  not  prove,  or  tend  in  the  least 
degree  to  prove,  that  the  chose  in  action  they  gave  in  exchange 
or  in  consideration  of  the  loan,  does  not  belong  to  the  indi- 
vidual payee  to  whom  alone  they  promised  to  pay,  and  who 
holds  and  claims  the  obligation  as  his  own  exclusively.    The 
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former  owneiBhip  of  the  money  loaned,  affords  no  presumption 
on  that  question,  one  way  or  the  other.  There  was  clearly 
notliing  to  submit  to  the  jury,  on  that  question.  The  plaintiff 
was  sole  payee  and  holder,  and  the  only  proper  party  plaintiff 
to  the  action. 

The  next  question  is,  whether  the  evidence  offered  sliould 
have  been  admitted  to  prove  the  counter-claim  against  the 
plaintiff  and  Vanclief,  set  up  in  the  second  and  third  answers. 
This  was  a  demand  which  the  defendants  had,  or  claimed  to 
Lave,  against  the  plaintiff  and  Vanclief  jointly,  as  partners, 
and  joint  contractors  with  them.  It  was  for  damages  arising 
from  an  alleged  breach  of  the  contract  by  these  two  partners. 
This  claim,  as  is  apparent,  was  not  against  the  plaintiff,  but 
against  the  firm,  of  which"  he  was  an  individual  member. 
Properly  there  could  be  no  several  judgment  between  the 
parties  to  this  action,  on  account  of  that  claim  ;  no  judgment 
which  would  be  conclusive,  and  operate  as  a  bar,  in  respect  to 
all  the  parties  interested  in  the  claim.  It  was  not  upon  its 
face,  or  in  law,  a  claim  against  the  plaintiff  individually.  This 
is  the  test.  It  must  be  a  daim  or  demand  ^^  existing  in  favor 
of  a  defendant,  and  against  a  plaintiff,  between  whom,  a 
several  judgment  might  be  had  in  the  action."  (Code,  §  150.) 
It  was  not  a  demand  against  the  plaintiff  alone,  but  against 
the  plaintiff',  and  another,  jointly  bound  with  him,  as  a  part- 
ner. It  was  a  partnership  debt,  if  a  demand  existed.  Partners 
are  not  joint  and  several  debtors,  but  joint  debtors  only.  It 
was  not,  therefore,  such  a  counter-claim,  as  the  Code  authori- 
zes, and  allows  to  be  set  up  by  way  of  answer  between  these 
parties.  Nothing  is  better  settled,  than  the  general  rule,  that 
a  creditor  of  a  partnership  is  not  entitled,  as -matter  of  law, 
to  bring  a  separate  action,  and  have  a  separate  judgment, 
against  one  of  the  several  partners,  where  they  are  all 
living.  The  defendant's  counsel  relies  upon  thf  decision 
in  the  case  of  Schvhart  v.  HaHecm  (34  Barb.,  447),  as  author- 
ity For  the  allowance  of  the  counter-claim  in  question.  What 
is  said  by  Ingraham,  J.,  in  delivering  the  opinion  in  that  case^ 
would  seem  to  cover  the  position  of  the  defendant's  counsel. 
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But  bj  looking  into  the  facts  in  that  case,  it  will  be  seen 
that  what  was  said  by  the  learned  justice,  in  regard  to  the 
right  of  a  defendant  to  set  up  a  counter-claim  in  his  favor 
against  the  plaintiff,  and  other  persons,  not  parties  to  tlie 
action,  and  have  it  allowed,  and  recover  any  balance,  jinless 
there  was  a  replication  by  the  plaintiff,  that  there  were 
other  persons  liable  with  him,  as  partners,  was  obiter  merely. 
The  question  did  not  arise  in  the  case  then  before  the  court. 
The  action,  there,  was  upon  a  negotiable,  promissory  note^ 
transferred  to  the  plaintiff,  after  it  became  due.  The  defend- 
ant, by  way  of  recoupment,  or  counter-claim,  offered  to 
prove  a  claim  in  his  favor  for  damages  arising  upon  contract, 
against  the  parties  who  transferred  the  note  to  the  plaintiff, 
existing  at  the  time  of  such  transfer ;  and  also  to  prove  that 
he  turned  out  the  same  note,  to  such  parties,  in  satis&ction 
of  a  claim  they  had  against  him  upon  the  contract  out  of 
which  the  damages  arose,  and  before  the  damages  occurred. 
The  court,  on  objection  to  the  admissibility  of  the  evidence, 
excluded  it,  as  irrelevant  and  immaterial,  and  the  case  came 
before  the  General  Term  of  the  first  district,  on  exception  to 
the  ruling  at  the  circuit.  The  only  question  was,  whether 
the  evidence  was  admissible,  by  way  of  defence  to  the  note, 
in  the  hands  of  the  plaintiff,  as  indorsee  and  holder,  after  the 
note  became  due  and  payable.  It  was  properly  held  to  be 
admissible ;  and  all  that  is  said  beyond  that,  in  the  opinion, 
was  upon  a  question  not  before  the  court.  I  am  clearly  of 
the  opinion  that  this  dictum  of  the  learned  justice  is  not  the 
law.  The  case  cited  by  him  to  sustain  it,  does  not  warrant 
the  proposition.  He  cites  Briggs  v.  Briggs  (20  Barb.,  477), 
as  authority.  But  that  is  no  such  case.  The  defendants,  in 
that  case,  were  sued  jointly,  upon  a  demand  against  them  as 
agents  or  factors  of  the  plaintiff,  for  property  received  and 
sold  by  them.  It  appeared  in  evidence  that  part  of  the  prop- 
erty was  sold  by  the  defendants,  while  they  were  doing  busi- 
ness together,  and  part,  by  one,  after  tliey  had  dissolved  their 
connection  as  partners  in  the  business  of  factors.  One  of  tiie 
defendants,  at  tlie  trial,  offered,  by  way  of  setoff,  or  coimter- 
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claimy  to  the  plaintiff's  demand,  three  several  promissory 
noteSy  made  hj  the  plaintiff,  and  payable  to  him,  the  defend* 
ant,  or  bearer.  The  notes  were  rejected,  as  evidence,  upon 
the  trial.  But  the  court,  at  General  Term,  held  that  they  were 
admissible  in  evidence  as  a  set-off,  or  counter-claim,  against 
the  plaintiff  ^B  demand.  But  this  was  put,  as  will  be  seen  by 
referring  to  the  case,  expressly  upon  the  ground  that  the  lia- 
bility of  the  defendants  upon  the  claim  against  them,  as 
agents,  or  factors,  in  the  sale  of  the  plaintiff's  property,  was 
several,  as  well  as  joint,  and  that  the  plaintiff  might  have 
had  a  several  judgment  against  either  defendant  in  the 
action,  on  that  claim.  The  grounds  of  the  decision,  in  the 
last  case,  were  undoubtedly  correct,  and  the  decision 
was  right,  if  the  demand  on  which  the  action  was  brought 
was  several  as  well  as  joint,  so  that  the  plaintiff  might  have 
had  a  several  judgment  in  the  action  against  either  defendant. 
It  fulfilled,  in  that  view  of  it,  precisely  the  requirements  of 
the  Code.  To  the  same  effect  is  the  decision  in  Parsons  v. 
Nash  (8  How.,  Pr.  B.,  454).  But  neither  of  these  cases  sup- 
port the  dictum  in  Schvbart  v.  Ha/rteau  {supra).  According 
to  the  rule  there  laid  down,  the  right  to  interpose  and  prove 
a  demand,  by  way  of  counter-claim,  depends  upon  the  matter 
and  form  of  the  pleadings  in  the  action,  rather  than  upon  the 
general  principles  of  the  law.'  This,  I  am  sure,  is  not  the 
true  meaning  of  §  150  of  the  Code.  By  that  section,  the 
demand  must  be  of  such  a  nature  and  character,  that  upon 
the  general  rules  and  principles  of  law,  a  several  judgment 
may  be  had  upon  it  in  the  action.  If  it  is  not  such,  the  party 
offering  it  is  not  entitled  to  use  it  in  that  way.  The  reason 
of  this  is,  I  think,  quite  obvious.  The  object  doubtless  was 
to  have,  only  those  claims  used  in  that  way,  as  to  which  the 
judgment  of  the  court  would  be  binding  and  conclusive  upon 
all  the  parties  in  interest.  The  reply  here  to  the  counter- 
claim set  up  in  the  answer,  was  a  general  denial.  I  do  not 
see  that  any  other  was  necessary,  or  would  have  been  proper. 
The  Code,  §  153,  prescribes  what  the  reply  may  be.  It  cer- 
tainly was  neither  necessary  nor  proper  to  reply  in  a  case  like 
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this,  that  another  person  was  jointly  liable  with  the  plaintiff 
on  the  demand  set  np  and  offered  in  evidence  by  way  of 
counter-claim.  It  was  expressly  set  up  as  a  joint  demand 
against  both  the  plaintiff  and  his  partner,  and  upon  the  ground 
that  the  other  partner,  Yandief,  was  a  joint  owner  of  the 
note  with  the  plaintiff,  and  that  the  action  was  prosecuted 
for  the  benefit  of  Yanclief,  as  well  as  the  plaintiff.  There 
was,  therefore,  no  new  matter  to  set  up  by  way  of  reply  and 
defence  to  the  counter-claim.  A  mere  general  denial  of  it, 
as  a  defence  to  the  action,  was  all  that  the  ease  called  for. 
Had  the  defendants  established  their  allegations  in  their 
several  answers,  that  the  other  partner,  Yanclief,  was  a  joint 
owner  of  the  note,  and  that  the  action  was  prosecuted  for 
their  joint  benefit,  the  proof  offered  by  way  of  defence  would 
have  been  proper ;  but  as  they  failed  entirely  to  prove  those 
allegations,  the  evidence  was  properly  excluded* 

A  new  trial  must  therefore  be  denied,  and  judgment 
ordered  for  the  plaintiff  on  the  verdict* 

New  trial  denied. 


Prrr  Oookb  v.  The  Statb  National  Bajshl  of  Bosioh, 
impleaded  with  Charles  Mellen,  Charles  H.  Ward  and 
Edward  Carter. 

(General  Terk,  First  District,  Jaihtart,  1870.) 

On  the  application  for  removal  of  a  cause,  ftom  a  State  into  the  fedoal 
court,  under  §  12  of  the  U.  S.  Judiciary  act  of  1789  (1  U.  a  Stat  at  laige, 
79 ;  1  Bright  Dig.,  IdS),  all  the  defendants  were  required  to  join.  Per 
Bradt,  J. 

if<?reony.  J9^|^(4D«nio,  845);  Vandervoort  y.  Palmer,  Cook  A  Cb.  (4Diier. 
677) ;  and  LwingOon  y.  OMom  (4  John.  Oh.,  94)^  ezplahied.    Id 

A  like  application,  under  the  Law  of  1807(14  U.  S.  Stats,  at  lai^  558),  iqxn 
the  ground,  that  firom  prejudice,  or  local  interest,  Justice  cannot  be  obtained 
in  the  State  court,  is  improperly  granted,  when  made  by  one  of  sereral 
defendants. 

And  where  ^R  application  has  been  so  made  by  one  defendaal  onty,  and 
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bonds  have  been  furnished  and  accepted,  and  an  order  of  removal  granted, 
the  error  will  be  corrected  on  appeal 

So  held,  on  appeal  from  an  order,  granted  on  application  made,  after  issue 
Joined,  motion  to  dissolve  attachment  denied,  the  cause  noticed  and  on 
the  calendar  for  trial,  and  other  proceedings  had  therein. 

Whether  the  statute  authorizes  such  an  application  to  be  made  by  a  cor- 
poration, quere.    Per  Ingraham,  J. 

This  appeal  originally  came  before  the  General  Term  on 
appeal  from  a  Special  Term  order,  which  granted  a  motion 
made  by  the  defendant.  The  State  National  Bank  of  Boston, 
to  remove  the  action  into  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  motion  was  founded  upon  an  affidavit  and  petition, 
accompanied  by  bonds  executed  in  form  as  required  by 
the  statute  (14  U.  S.  Statutes  at  large,  558),  and  served  with 
the  following  notice  upon  the  plantifT's  attorneys. 

Title,  &c.  ^ 

Gbntlemen. — ^Please  to  take  notice,  that  on  the  annexed 
affidavit,  petition  and  bond  (copies  of  which  are  herewith 
served  upon  you),  I  will  move  this  court,  at  a  Special  Term, 
to  bo  held  at  the  chambers  thereof,  at  the  city  hall  in  the  city 
of  New  York,  on  the  third  Monday  of  December,  1868,  at 
twelve  o'clock,  noon,  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  to  transfer,  remove  and 
transmit  the  above  entitled  action,  as  far  as  the  State  National 
Bank  of  Boston  is  concerned,  together  with  all  process,  plead- 
ings, depositions,  testimony  and  other  proceedings  therein,  to 
the  Circuit  Court  of  the  United  States  for  the  southern  dis- 
trict of  New  York. 

Dat^  December  10, 1868. 

Yours,  t&c, 

*  

JoHK  H.  Platt, 
Attorney  for  the  DefendmUj  The  State 

National  Bamk  qf  Boston* 
To  Messrs.  Bitkbill,  Davisok  &  Bvbrill, 

Plaintiff^s  Attorneys. 
The  affidavit  and  petition,  were  as  follows,  vis* : 
Title,  &c. 
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City  op  Boston,  County  of  Suffolk,  ) 

State  of  MassachttsettSj  J  ^* 

We,  Amos  W.  Stetson,  the  President,  James  P.  Thomdyke, 
Samnel  T.  Dana,  Abner  Eangman,  James  McGregor,  Daniel 
N.  Spooner,  John  Field,  Joshua  Stetson,  James  P.  Melledge, 
and  Robert  M.  Mason,  directors  of  the  State  National  Bank 
of  Boston,  a  banking  association  under  the  laws  of  the 
United  States,  located  at  Boston,  county  of  Suffolk,  com- 
monwealth of  Massachusetts,  severally,  upon  information  and 
belief,  do  declare,  and  upon  oath  say,  that  a  suit  instituted  by 
Pitt  Cooke,  of  the  dty,  county  and  State  of  New  York,  is 
now  pending  against  the  said  State  National  Bank  of  Boston, 
in  the  Supreme  Court,  city,  county  and  State  of  New  York; 
and  we  do,  each  for  himself,  severally,  on  oath,  say,  that  at 
the  time  of  the  commencement  of  this  action,  to  wit,  on  the 
sixth  day  of  March,  in  the  year  eighteen  hundred  and  sixty- 
seven,  and  prior  thereto,  we  and  the  president  and  other  offi- 
cers of  said  banking  association,  were,  each  of  us,  citizens  of 
the  State  of  Massachusetts,  and  have  ever  since  continued  to 
be  and  now  are  citizens  of  said  State,  and  residents  thereof. 
We  also,  each  for  himself,  severally  do  declare,  and  upon  oath 
say,  that  we  have  reason  to  believe,  and  severally  do  believe, 
that  from  prejudice  and  local  influence,  the  said  State  National 
Bank  of  Boston,  will  not  be  able  to  obtain  justice  in  the  said 
suit  in  the  said  State  court. 

Signed,  &c.,  and  duly  verified. 

Title,  &c. 

And  now  the  State  National  Bank  of  Boston,  defendants  in 
the  above  entitled  suit,  which  is  now  pending  in  said  Supreme 
Court,  and  before  the  final  hearing  or  trial  thereof,  come  and 
request,  and  do  present  this  their  petition,  th'at  the  said  suit 
and  copies  of  all  process,  pleadings,  depositions,  testimony, 
and  other  proceedings  in  said  suit  may  be  removed  and 
transferred  into  the  Circuit  Court  of  the  United  States, 
next  to  be  held  within  and  for  the  southern  district  of  New 
York. 
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Your  petitioners  aver,  that  at  the  time  of  the  commence- 
ment of  the  above  entitled  suit,  Pitt  Cooke,  the  plaintiff 
therein,  was  and  still  is  a  citizen  of  the  State  of  New  York, 
che  State  in  which  the  said  suit  was  instituted  and  brought, 
and  is  now  pending. '  They  also  aver,  that  the  matter  in  con  - 
troversy,  and  in  dispute  between  the  parties,  exceeds  the  sum 
of  $500,  exclusive  of  costs. 

Your  petitioners  also  aver,  that  the  said  State  National  Bank 
f>f  Boston,  on  the  fourth  day  of  April,  in  the  year  eighteen 
hundred  and  eixty-five,  being  a  corporation  under  the  name 
of  the  State  Bank,  created  by  a  law  of  the  State  of  Massa- 
chusetts, for  the  business  of  banking,  and  having  it^  place  of 
business  in  the  city  of  Boston,  in  the  State  of  Massachu8ett3, 
did  become  a  banking  association  under  an  act  of  congress, 
which  was  approved  the  3d  of  June,  A.  D.  1864,  entitled 
"  an  act  to  provide  a  national  currency  secured  by  a  pledge  of 
United  States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof,"  and  have  ever  sinc3  continued  an  1 
remained  such  association,  established  and  having  its  place  of 
business  in  said  city  of  Boston. 

Your  petitioners  present  herewith  an  affidavit,  made  by 
the  president  and  directors  of  the  said  State  National  Bank 
of  Boston,  in  support  of  this  their  petition  and  application  for 
the  transfer  and  removal  of  the  above  entitled  suit,  into  the 
Circuit  Court  of  the  United  States  as  aforesaid,  to  which  they 
refer,  and  make  the  same  a  part  hereof. 

And  your  petitioners  show  to  the  court,  that  each  and  every 
one  of  the  directors  of  said  bank,  and  its  president  and  other 
officers,  were,  at  the  commencement  of  this  action,  and  have 
continued  to  be,  and  now  are,  citizens  of  the  State  of  Massa- 
chusetts, and  residents  thereof. 

Your  petitioners  offer,  and  are  ready  to  give  good  and 
sufficient  Wrety,  that  they  will  enter  in  the  said  Circuit 
Court  of  the  United  States,  on  the  first  day  of  its  session, 
copies  of  all  process,  pleadings,  depositions,  testimony  and 
other  proceedings  in  said  suit,  and  that  they  will  then  and 

Lai7sing — ^VoL.  L  63 
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there,  appear  in  the  said  Circuit  Court  of  the  United  States, 
and  will  tlien  and  there  answer  to  the  said  suit. 

(Signed) 
The  State  jN'ational  Bank  of  Boston,  ||^^,j**^^5*^^{ 

by  Amos  W.  Stetson,  PreaidenL 

.City  of  Boston^  County  of  Suffolk,  )      , 
State  of  MassachiMettSj  ) 

Amos  W.  Stetson,  being  duly  sworn,  saith,  that  he  is  the 
president  of  the  Stat«  National  Bank  of  Boston ;  that  he  has 
read  the  foregoing  petition  subscribed  by  him  as  such  presi- 
dent, and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  the  matters  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

(Signed)  Amos  W.  Stetson. 

Sworn,  &c. 

(Signed)         A.  W,  Adams, 
[l.  s.]  Cammisaionerfar  the  State  of  New  York. 

The  application  was  resisted  by  the  plaintiff  upon  the  follow- 
ing affidavit : 

City  and  County  of  New  Yobk,  m: 

Charles  D.  Burrill,  being  sworn,  says,  that  he  is  one  of  the 
attorneys  for  the  plaintiff  herein. 

Tliat  the  action  was  commenced  on  6th  March,  1867,  and 
that  the  defendant  appeared  in  the  action  by  attorney,  and  the 
answer  of  the  defendant  herein  was  served  on  the  2d  day  of 
April,  1867,  and  that  the  cause  was  noticed  for  trial  for  the 
May  term,  1867,  and  was  on  the  calendar  for  trial  for  that  and 
succeeding  terms,  and  is  still  on  the  calendar. 

That  on  the  8th  June,  1867,  a  notice  of  motion  for  the  third 
Monday  of  June,  1867,  to  set  aside  the  attachment  herein,  was 
received  by  plaintiff's  attorneys,  and  the  motion  was^  aigued 
and  denied  ;  and  that  the  defendants  appealed  to  the  General 
Term,  and  the  order  was  there  affirmed  and  rule  entered  on 
10th  day  of  April,  1868. 
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That  a  motion  was  made  by  defendants  to  amend  the  answei, 
and  sQch  lefrve  was  granted^  and  an  amended  answer  inter- 
posed* 

That  in  Aprils  1867,  an  order  was  entered  for  the  issning 
of  a  commission,  which  was  issned  in  July,  1867,  and  duly 
executed  and  returned  in  August,  1867,  and  defendant  joined 
in  such  commission.. 

That  in  August,  1867,  defendants  issued  a  commission  to 
Europe  to  examine  a  witness  in  their  behalf,  and  such  oommis 
sion  was  executed  and  returned. 

That  in  November,  1867,  another  commission  was  iBSued  to 
Boston,' and  executed  and  returned. 

That  the  motion  to  discharge  the  attachment  was  argued  in 
November,  1867,  and  denied  in  December,  1867. 

That  the  defendants  amended  the  answer  in  December, 
1867. 

That  in  April,  1868,  the  order  denying  motion  to- set  aside 
the  attachment  was  affirmed  on  appeal. 

That  in  October  term,  1868,  the  cause  being  on  the  calen- 
dar, and  it  appearing  likely  that  it  would  soon  be  reached, 
arrangements  were  made  between  the  attorneys  for  the 
respective  parties  for  setting  down  the  cause  for  a  day  certain, 
to  accommodate  foreign  counsel  and  witnesses. 

That  on  December  3d,  1868,  the  order  to  show  cause  why 
the  cause  should  not  be  transferred  to  the  federal  court  was 
received.  This  deponent,  on  information  and  belief  denies, 
that  the  defendant,  the  State  National  Bank  of  Boston,  is  a 
citizen  of  the  State  of  Massachusetts ;  but  that,  as  appears 
from  an  affidavit  of  A.  W,  Stetson,  president  of  defendant, 
bank,  used  on  the  motion  to  s6t  aside  the  said  attachment, 
the  said  bank  is  a  national  banking  asscxnation,  for  carrying 
on  the  business  of  banking,  and  created  such  under  and  by 
virtue  of  the  laws  of  the  United  States,  and  was  in  Aprfl, 
1865,  organized,  under  the  act  of  congress  of  June  3d,  1864, 
entitled  "an  act  to  provide  a  national  currency  secured  by  a 
]^ledge  of  United  States  bonds,  and  to  provide  for  the  circu- 
lation and  redemption  thereof,  approved  3d  June,  1864.*' 
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And  that  it  was  authorized  by  the  comptroller  of  the  cniv 
rency,  purBnant  to  the  directions  of  said  act,  to  commenoe  the 
business  of  banking,  and  that  since  April,  1865,  it  was 
engaged  in  the  business  of  banking  under  the  said  act  of 
congress. 

And  this  deponent  further  says,  that  the  said  bank  is  not 
the  only  party  defendant  in  this  action,  but  that  there  are 
three  other  defendants  herein. 

Signed,  sworn,  &c. 

The  Special  Term  made  an  order,  ^^to  transfer,  remoTe, 
and  transmit  the  above  entitled  action,  as  far  as  said  bank  is 
concerned,  together  with  all  process,  pleadings,  depositions, 
testimony,  and  other  proceedings  therein,  to  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  Kew 
York,"  &c. ;  and  also  approving  of,  and  accepting  the  surety 
given  upon  the  bond  offered,  and  bond  itself  declared,  ^^  that 
this  court  will  proceed  no  further  in  this  action  as  against 
the  said  defendants,  the  State  National  Bank  of  Boston." 

An  appeal  was  taken  from  this  order  to  the  General  Term, 
where,  after  bearing  before  Clerke,  Peckham  and  Inosaham, 
JJ.,  it  was  reversed,  and  the  following  opinion  was  given : 

By  the  Court — ^Inobaham,  J.  This  is  an  appeal  from  an 
order  directing  the  removal  of  the  cause  to  the  United  States 
Court,  under  the  act  ot*  congress,  passed  in  1867.  This  act 
was  amendatory  of  the  act  of  1866,  but  the  amendment  does 
not  repeal  anything  contained  in  the  act  of  1866;  but  adds 
to  it  the  provisions  of  the  act  of  1867. 

In  order  to  remove  a  cause  under  the  latter  act,  it  appears 
to  be  necessary  tot  the  party  seeking  the  removal,  to  make  an 
affidavit  that  he  has  reason  to  and  does  believe,  &c.,  he  will 
not  be  able  to  obtain  justice  in  the  State  Court,  and  file  the 
same  with  a  petition,  and  offer  the  requisite  security  for  pro- 
ceeding in  such  court ;  and  thereupon  in  actions  where  the 
matter  in  dispute  exceeds  $500,  the  State  Court  is  directed  to 
accept  the  security,  and  proceed  no  further  in  the  suit. 

It  is  unnecessary  here  to  decide  whether  an  order  of  the 
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State  court  is  necessary  for  such  remoTaL  It  is  very  dear, 
if  the  statute  is  not  in  all  respects  complied  with,  nc 
removal  takes  place,  either  with  or  without  such  order. 

If  the  amount  in  controversy  does  not  exceed  $500,  or  if 
die  security  offered  is  not  good  and  sufficient,  or  if  the  proper 
papers  are  not  filed,  or  the  proper  affidavit  made,  no  removal 
takes  place. 

It  appears  to  me,  in  the  present  case,  the  act  has  not  been 
complied  with.  This  statute  doea^  not  provide,  as  the  act  of 
1866  does,  that  such  removal  may  take  place  as  to  one  of  the 
defendants,  nor  that  such  application  may  be  made  by  one 
defendant  without  the  others.  On  the  contrary,  it  requires 
the  defendant,  against  whom  the  action  is  brought,  or  the 
plaintiff,  if  he  wishes  the  removal,  to  make  the  affidavit.  It 
cannot  be  pretended  that  one  plaintiff,  where  there  are  more 
than  one,  can  so  remove  the  cause,  nor  does  the  law  provide 
for  one  defendant  to  remove  as  to  himself.  The  act  evidently 
contemplates  an  action  between  a  sole  plaintiff  and  a  sole 
defendant ;  or,  if  there  are  more  parties,  then  all  the  plaintiffs 
or  all  the  defendants  should  unite.  The  character  of  the  act, 
its  object,  and  its  effect  upon  litigation  in  the  State  courts,  is 
not  such  as  to  call  for  a  liberal  construction  of  its  privileges. 
On  the  contrary,  it  should  be  strictly  construed,  and  a  party 
seeking  to  avail  himself  of  its  privileges,  must  come  clearly 
within  its  provisions.  Such  does  not  appear  to  be  the  case 
here,  and  while  there  are  other  defendants  who  do  not  unite 
in  the  application,  I  am  of  the  opinion  that  one  defendant 
has  no  right  to  the  benefit  of  the  statute.  There  is  also  one 
objection  made  to  the  fact,  that  the  statute  does  not  apply  to 
a  corporation,  because  a  corporation  cannot  make  the  affidavit 
required,  and  the  belief  of  other  persons  than  the  defendant 
is  not  a  compliance  with  its  provisions.  The  objection  is  not 
without  weight ;  and  it  may  well  be  doubted  whether  an 
affidavit,  made  by  one  or  more*  of  the  directors,  is  a  compli- 
ance therewith,  but  it  is  unnecessary  to  decide  on  that  question. 

It  is  objected  that  this  cause  has  been  removed  by  the  order 
of  the  Special  Term,  and  is  now  out  of  this  court,  and,  there- 
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fore,  that  an  appeal  will  not  lie.  Upon  the  argament,  sad 
was  my  impression ;  but  on  further  reflection^  I  am  satisfied 
that  sach  an  objection  should  not  be  sustained,  if  the  necessarj 
acts  to  perfect  the  removal  have  not  been  taken.  If  one 
defendant  cannot  remove  the  cftuse,  or  if  proper  feecarity  is 
not  ^ven,  then  the  order  was.  erroneous,  and  no  sueh  removal 
has  taken  place,  as  would  prevent  the  court,  on  a|^al,  from 
correcting  the  order. 

I  do  not  think,  under  this  act,  that  one  defendant  can 
remove  the  cause  without  the  others;  and  there  is  nothing  to 
prevent  this  court  from  correcting  the  order  appealed  from 

The  order  should  be  reversed. 

A  motion  was  subsequently  made  for  a  rehearing,  and 
granted ;  and  thereupon  the  appeal  was  reargued  by 

John  Slosaon  and  E,  W.  StougJUan^  for  the  appellant 

John  JK  BurrUlj  for  the  respondent. 

Present — Inobahaic,  Barnabd,  and  Brady,  J  J. 

By  the  Court  —  Bsadt,  J,  The  application  to  remove 
this  cause  to  the  United  States  Court  was  made  under  the 
act  of  ccmgress,  passed  March  2, 1867.  (2  Brightly  Dig.,116; 
14  Stat,  at  Large,  558.)  All  of  the  defendants  do  not  unite  in 
it.  Under  the  12th  section  of  the  judiciary  act  (1  Stat,  at 
Laige,  79 ),  it  was  necessary  that  all  the  defendants  should 
join  in  the  application.  {Bearddeif  v.  Torrey^  4  Waah.  C.  C 
Rep.,  286.) 

It  has  not  been  held  othemrise  in  this  State.  The  cases  to 
which  we  were  referred  in  the  argument,  namely,  NorUm  v. 
HayeSy  (4  Denio,  245),  Vandensoort  v.  Palmer^  Cock  db  Co:^ 
(4  Duer,  677),  imd  lAmngston  v.  CrUbonSy  (4  John.,  Gh.  R., 
94),  seem  to  ^have  been  misunderstood.  In  the  first  of  these 
oases  the  acti<m  was  for  an  alleged  tort  against  three  defend- 
ants. The  capias  was  served  on  one  only,  the  others  being 
returned,  not  found.  The  right  of  the  plaintiff  to  proceed  in 
such  an  action  against  one  defendant  only,  was  recognized  and 
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declared,  and  the  cause  held  to  be  one  against  the  defendant 
served  only.  This  view  was  in  response  to  the  point  taken 
by  the  plaintiff^s  counsel,  that  all  the  defendants  should  have 
joined  in  the  application.  In  the  second  case  the  action  wae 
brought  against  a  firm,  of  which  Palmer  was  a  member,  and 
upon  him  alone  the  process  was  served.  The  right  of  the 
defendant  served  to  apply,  was  based  upon  tl^e  right  of  the 
plaintiff  to  proceed  against  him,  in  this  State,  and  to  obtain  a 
judgment  which  would  bind  his  separate  estate,  and  the  pro- 
perty of  the  partneriship.  It  was  not  necessary  to  serve  the 
other  defendants.  This  view  was  in  answer  to  the  objection 
ako  taken  in  that  case,  that  all  the  defendants  should 
have  united  in  the  application  to  remove  the  cause.  In  the 
third  case,  it  was  held  that  where  there  is  no  joint  trust,  inter- 
est, duty  or  concern  in  the  subject-matter  of  the  controversy, 
a  defendant,  who  is  a  resident  of  another  State,  may  be  allowed 
on  his  application  to  appear  and  defend  alone  so  as  to  enable 
him  to  remove  the  cause.  In  none  of  these  cases  was  it 
doubted  or  questioned  that  all  the  defendants  must  unite  in 
the  application  to  remove  the  cause ;  and  the  necessity  of  thai 
element  in  the  proceeding  was  conceded.  Under  the  act  of 
congress,  passed  27th  July,  1866  (14  Stat,  at  Large,  306), 
application  may  be  made  by  one  defendant  if  the  action  has 
been  instituted  or  prosecuted  for  the  purpose  of  restraining 
or  enjoining  him,  or  if  the  suit  is  one  in  which  it  clearly 
appears  that  there  can  be  a  final  determination  of  the  con- 
troversy, so  far  as  it  concerns  him,  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause.  {ITodghins  et  al.  v. 
Hayesy  Common  Pleas,  1869.)  But  the  action  may  proceed  as 
to  the  other  defendants.  The  amendment  to  this  act  (2d 
March,  1867,  14  Stat,  at  Large,  568),  provides  that  "where  a 
suit  is  then  pending,  or  may  thereafter  be  brought  in  any 
State  court,  in  which  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  and  the  matter  in  dispute  exceeds  five  hundred 
dollars  exclusive  of  costs,  such  citizen  of  another  State,  whether 
he  be  plaintiff  or  defendant,  if  he  will  make  and  file  in  sucli 
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State  court  an  affidavit  stating  that  he  has  reason  to  and  does 
believe,  that  from  prejudice  or  local  influence,  he  will  not  h^ 
able  to  obtain  justice  in  such  State  court,  may  at  any  time  file 
a  petition,  &c. ;''  and  on  complying  with  the  requirements  of 
the  statute  as  to  surety  and  other  appropriate  acts,  it  shall 
thereupon  be  the  duty  of  the  State  court  to  accept  the  surety 
and  proceed  no  further  in  the  suit  The  act  of  1866,  and 
the  amendment  thereto,  it  will  be  seen,  provide  for  different 
classes  of  cases  and  with  different  results.  The  act  of  1866 
contemplates  an  application  by  a  defendant,  and  one  of  several 
defendants,  if  the  conditions  stated  exist,  and  provides  for  the 
continuance  of  the  action  as  to  defendants  in  the  State  court, 
who  have  not  united  in  the  application  to  remove.  The 
amendment  provides  for  the  removal  of  the  action,  on  appli- 
cation therefor,  from  the  State  court,  and  prohibits  any  further 
proceeding  therein  in  such  court.  The  language  employed 
in  the  act  of  1789,  and  in  the  amendment  to  the  act  of  1866, 
is  substantially  the  same,  and  leads  to  similar  conclusions. 
In  the  former,  the  words  are :  ^^  If  a  suit  be  commenced  by 
a  citizen  of  the  State  in  which  the  suit  is  brought,  against  a 
citizen  of  another  State ;  ^'  and  in  the  latter  the  provision  is : 
^^  between  a  citizen  of  a  State  in  which  the  suit  is  brought, 
and  a  citizen  of  another  State."  The  acts  of  1866  and  1867 
enlaige  the  time  in  which  the  application  may  be  made ;  but 
that  does  not  affect  the  question  under  consideration.  It  seems 
to  be  clear,  that  if  a  joinder  of  all  the  defendants  is  necessary, 
under  the  act  of  1789,  it  is  equally  necessary  under  the  act  of 
1867.  It  may  also  be  remarked  here,  that  the  act  of  1866 
had  made  provision  for  the  removal  of  an  action  fix)m  the 
State  courts  by  one  of  several  defendants,  specifying  the  cir- 
cumstances which  must  occur  to  justify  such  a  proceeding, 
and  for  the  continuance  of  the  action  in  the  State  court  as 
to  the  other  defendants,  notwithstanding  such  removal.  The 
amendment  makes  no  provision  for  such  continuance,  and 
does  not  in  terras,  provide  for  the  removal  by  one  of  several 
defendants,  and  to  it  must  be  app  ed  the  maxim,  JEaspremo 
uniua  est  exduHo  altervua.    This  construction  of  the  statute 
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is  reasonable  and  just.  The  defendants  who  do  not  unite  in 
the  application,  shonld  not  be  compelled  to  submit  to  a  change 
in  the  tribunal  before  which  thej  have  been  sun^moned,  if 
the  cause,  being  removed,  may  proceed  against  them  in  the 
United  States  court,  as  one  of  original  jurisdiction ;  and  if  it 
cannot  thus  proceed,  the  plaintiff  should  not  be  required  to 
yield  the  proceeding  against  them,  accomplished  by  the  com- 
mencement of  this  action,  in  the  abtence  of  express  authority 
for  such  a  result. 

It  is  unnecessary  to  proceed  any  further  in  the  considera- 
tion of  the  other  questions  aigued,  having  arrived  at  the 
conclusion  stated.  The  opinion  of  Justice  Inobaham,  deliv- 
ered at  a  former  General  Term  of  this  court,  affirms  the  right 
of  the  plaintiff  to  appeal,  and  to  be  heard  upon  the  propriety 
of  the  order  of  removal.  There  is  nothing  in  the  case  of 
Stevens  et  al.  v.  Ttie  Phcmix  Fire  Ins.  Co,y  of  Hartford, 
recently  decided  in  the  Court  of  Appeals,  in  conflict  with  the 
views  herein  expressed.  In  that  case  the  court  determined, 
that  the  defendants  were  a  non-resident  corporation,  and  that 
when  the  statute  was  strictly  complied  with,  the  State  court 
had  no  further  jurisdiction.  The  application  therein  was 
made  imder  the  twelfth  section  of  the  judiciary  act,  and  the 
defendant  being  a  citizen  of  another  State,  within  the  mean- 
ing of  the  act,  there  was  no  doubt  of  the  validity  of  the 
removal.  Our  view  is,  that  the  statute  does  not  embrace  such 
applications  as  is  made  by  the  defendant,  and  that  it  therefore 
has  no  application. 

The  order  of  the  General  Term  heretofore  pronounced 
should  be  affirmed. 

Order  affirmed. 

Lansikg — ^VoL.  L        64 
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John  MAOKAt,  Appellant,  v,  Ajwkkw  Maokat,  Chablss  C 

Mackat,  and  H«krt  Maokay* 

(GeNSRAL  TeBM,  FiRfiT  DiflTBICT,  Jahuabt,  1870.) 

In  an  action  to  recoyer  possession  of  merchandise,  the  plaintiff,  to  estab- 
lish his  title,  prpved  that  he  had  given  an  order  npon  the  manuiactUFas 
in  England,  through  two  of  the  defendants  as  his  agents^  for  the  articles 
to  be  made  and  sent  to  him  at  New  York,  and  had  received  from  sach 
manufactoren,  notice  of  the  acceptance  of  the  order;  but  that  said 
defendants  haying  terminated  their  agency,  had  substituted  one  of  than- 
selves  in  the  order  as  the  person  for  whom  the  goods  were  to  be  manu- 
fi&ctured ;  and  that  the  m<i&u&ctarers  under  the  direction  of  the  defen- 
dant, so  substituted,  had  forwarded  the  same  with  knowledge  of  the 
plaintiff's  daim,  to  the  other  defendants  at  IN'ew  York,  by  whom  they  had 
been  received. — lieldy  the  plaintiff  established  no  title  which  would 
enable  him  to  maintain  the  action. 

The  plaintiff  was  a  crockery  merchant  in  New  York,  and 
bad  hig  brothers  Charles  and  Henry,  the  defendants,  in  his 
employ.  The  defendant,  Andrew  Mackay,  another  brother^ 
who  lived  in  England,  was  in  the  habit  of  executing  orders 
for  him  there. 

Charles,  while  still  in  the  plaintiff's  employ,  made  a  visit  to 
England,  and  being  authorized  to  make  certain  orders  there, 
for  the  manu&cture  and  shipment  of  goods  to  the  plaintiff, 
he,  in  connection  with  Andrew,  arranged  for  the  maniifiBtcture 
and  delivery  of  certain  goods  to  the  plaintiff,  with  Livesly, 
Powell  &  Co.,  who  sent  information  of  the  fact,  to  the  plain- 
tiff. Afterward,  in  consequence  of  a  disagreement,  Henry 
and  Charles  left  the  plaintiff's  employ,  and  formed  a  biisiness 
connection  under  the  firm  name  of  "  Mackay  Brothers,"  and 
Andrew  altered  the  order,  given  on  behalf  of  the  plaintiff  to 
Livesly,  Powell  &  Co.,  so  as  to  direct  the  goods  to  be  manu- 
factured  for  himself;  and  in  pursuance  of  his,  Andrew's,  direc- 
tions, the  first  parcel  of  the  goods  was  shipped  to  Charles  and 
Henry,  by  the  manufacturers,  who  had  been  told  of  the  disa- 
greement between  plaintiff  and  his  brothers,  by  Andrew,  at 
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tbe  time  he  altered  the  order,  and  had  notice  of  plaintiff's  daim 
to  have  the  goods  sent  to  him.    On  receipt,  by  the  defendants, 
of  the  goods  in  this  country^  plaintiff  commenced  this  action, 
•  daiming  the  goods  as  his,  and  obtained  postession  thereof. 

Upon  the  tHai,  the  justice  held  that  no  title  had  passed  to 
the  plaintiff,  and  so  instrncted  the  jury,  and  the  jury  found 
for  the  defendants.  The  plaintiffs  excepted  to  tiie  judge's 
ruling  and  charge  and  appealed  to  this  court. 

John  G.  Dimmickj  for  the  appellant. 

John  E.  Bv/rrUl^  for  tbe  respondent. 

Present — Inoraham,  Babnard  and  Bbadt,  JJ. 

By  the  Court — Ikoraham,  P.  J.  The  only  question  in 
this  case  is,  whether  the  plaintiff  ever  acquired  such  a  title  to 
these  goods  as  will  enable  him  to  maintain  this  action  for 
claim  and  delivery.  Conceding  that  the  defendants  are  liable 
to  the  plaintiff  in  an  action  for  damages  for  violation  of  their 
duty  as  agents,  still  that  does  not  establish  the  plaintiff's  title 
to  the  goods  in  question.  The  contract  was  executory. 
Before  it  was  performed,  the  person  who  had  made  it  as  agent 
altered  the ,  terms  of  it,  and  dii-ected  the  property  to  be 
delivered  to  himself.  It  was  so  delivered  as  manufactured 
for  him,  and  paid  for  by  him.  There  never  was  any  delivery 
to  the  plaintiff  nor  to  any  one  on  his  behalf.    « 

No  one  would  contend  if  this  sale  had  be^n  made  to  a 
stranger  and  he  had  paid  for  the  goods,  ^ven  with  knowledge 
that  they  had  been  made  under  an  order  of  the  plaintiff,  that 
the  plaintiff  had  any  title  which  would  enable  him  to  take 
them  out  of  the  possession  of  such  purchaser ;  and  yet  if  the 
title  vested  in  him  before  actual  delivery,  he  -  could  maintain 
an  action  against  a  purchaser  with  knowledge  of  his  claim,  as 
'  well  as  against  any  other  person-  who  had  become  wrongfully 
possessed  of  the  property. 

In  Andreto»  v.  Dura/nt  (11  N.  T.,  85),  Denio,  J.,  says :  "  A 
ooBtract  for  anything  not  in  esse  does  not  vest  any  property 
in  the  party  for  whom  it  is  agreed  to  be  constructed  during 
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the  progress  of  the  work,  nor  until  it  is  finished  and  delivered 
or  at  least  ready  for  delivery  and  approved  by  such  party." 
{Merritt  v.  Jbhnsofiy  7  John.,  473.) 

So  it  lias  been  held  that  where  a  party,  acting  in  a  fidudaiy 
relation  to  another,  purchases  the  trust  property  to  his  own 
use,  still  the  legal  title  is  in  him  and  the  remedy  is  in  equity. 
(8  WendeU,  426 ;  27  K  Y.,  567.)  I  see  nothing  in  the  rela- 
tion existing  between  these  parties  to  alter  this  rule.  Admit- 
ting that  the  defendants  violated  their  duty  as  agents,  and 
have  made  themselves  responsible  as  such  to  the  plaintifb,  that 
does  not  vest  the  title  to  the  property  in  them  or  give  the 
plaintiff  any  right  to  the  possession. 

The  judgment  should  be  afiirmed  with  costs. 

Jud^ent  affirmed. 


In  the  matteb  of  Fkances  M.  Winne,  an  Infant. 
(Special  Term,  Niaqaba  Ck)TnrrT,  Mat,  1860.) 

The  hiuband^B  common  law  estate  of  tenancy  by  the  curtesy,  la  abolished 
in  this  State,  in  all  the  real  property  of  the  wife,  aflfected  by  the  married 
women's  acts  of  1848  and  1848. 

Frances  M.^Winne,  an  infant,  applied  to  the  court  by  her 
next  friend  for  leaye  to  sell  certain  real  estate,  descended  to 
her  as  heir  of  her  mother,  now  deceased. 

The  title  of  the  mother  accrued  after  the  acts  of  1848  and 
1849,  for  the  more  effectual  protection  of  the  property  of 
married  women.  The  &ther  of  the  ififant  claimed  an  interest 
in  the  real  estate  of  his  deceased  wife,  as  tenant  by  the  curtesy, 
and  offered  to  jgin  in  a  conveyance  of  such  interest  in  case  the 
court  ordered  a  sale  of  the  infant's  interest  therein,  on  being 
paid  the  estimated  value  of  his  life  estate.  The  referee 
reported  the  value  of  the  premises,  and  the  amount  of  the 
father's  interest  therein  as  tenant  by  the  curtesy ;  and  the 
question  arose,  whether  the  proceeds  of  a  sale,  if  ordered^  would 
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belong  exclnsivelj  to  the  infant,  or  whether  the  father's  claim 
was  valid  as  tenant  by  the  curtesy. 

Syh)€€ier  Parsons^  attorney  for  the  petitioner. 

Lamont,  J.'  There  never  has  been  a  time  in  the  history 
of  the  common  law,  when  the  husband's  tenancy  by  the 
curtesy  began  upon  the  wife's  decease,  or  was  affected  by 
the  laws  of  descent.  Such  tenancy  is  an  estate  of  freehold 
in  the  husband,  which  canilot  arise  at  or  after  the  death 
of  the  wife,  but  must  vest  in  him  during  her  life-time,  and 
during  the  actual  continuance  of  the  marriage.  What- 
ever interest  in  the  wife's  inheritance  accrues  to  others  upon 
her  death,  cannot,  by  the  nature  of  the  case,  be  a  tenancy  by 
the  curtesy,  as  such  estate  is  defined  by  the  common  law. 
The  heir  can  only  take  by  the  death  of  the  ancestor,  but 
the  husband  must  take  his  tenancy  by  the  curtesy  while  the 
wife  still  lives.  At  common  law,  by  virtue  of  the  marriage 
alone,  the  husband  became  vested  with  the  right  of  posses- 
sion, and  the  beneficial  use,  during  the  joint  lives  of  himself 
and  wife,  of  her  estates  of  inheritance,  of  which  she  was 
seized  during  coverture ;  but  such  estate  in  him  acquired  by 
the  marriage,  was  not  a  tenancy  by  the  curtesy.  To  enable 
the  latter  estate  to  exist,  there  must  have  been  not  only  a  mar- 
riage, and  seizin  of  the  wife,  but  the  birth  of  living  issue, 
capable  of  inheriting  as  heir  to  the  mother,  whereupon 
instantaneously  a  freehold  estate  in  the  realty  of  which  she 
was,  or  during  the  marriage  might  become  seized,  passed  to 
the  husband  for  the  whole  period  of  his  life ;  and  this  free- 
hold co-existed  with  his  life,  unaffected  by  the  circumstance 
of  her  death,  and  constituted  the  anomalous  estate  denomina- 
ted tenancy  by  the  curtesy.  As  this  tenancy  was  not  termina- 
ted by  the  wife's  death,  nor  affected  by  any  law  of  descent, 
so  it  had  nothing  in  common  with  the  laws  of  succession  of 
the  wife's  personal  property. 

From  the  time  of  31  Edward  III,  the  husband  has  been 
entitled,  by  statutory  provisions,  to  administer  the  deceased 
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wife's  personal  effects.  Some  authorities  ,have  derived  hie 
title  to  her  personal  estate,  afler  her  decease,. from  snch  right 
to  the  administration,  while  others  assert  that  snch  title  in 
him  existed  at  common  law.  {McOosher  r.  Oi>lde%  1  Bradf., 
64 ;  WesterveU  v.  Oregg^  12  N.  Y.  Rep.,  206  ;  Ransom  v. 
Niclioh^  22  id.,  112 ;  Toller  on  Execntors,  83-4.)  Blackstone 
asserts  the  common  law  right  of  the  husband,  not  onlj  to 
administer,  biit  also  to  enjoy,  exclusivdy,  the  effects  of  his 
deceased  wife  (2  Black.,  515) ;  and  the  C!ourt  of  Appeals,  in 
an  exhaustive  opinion,  written^by  the  late  Judge  Wright, 
have  demonstrated,  that  as  to  the  personal  estate  of  the 
deceased  wife,  the  husband  was,  before  the  statute  of  1848, 
entitled  to  the  choses  in  action,  and  other  pensonal  estate  of 
the  wife,  after  her  death,  because  the  interest  was  i>e8ted  in 
him,  by  virtue  of  the  marriage,  before  her  death.  {Ryder  v. 
HuUe,  24  N.  T.  Eep.,  372.)  The  acts  of  1848-9  abolished 
such  pre-existing  interest  of  the  husband,  as  to  property  coming 
to  her  during  the  coverture,  after  the  enactment  of  those 
statutes ;  and  such  personal  property  of  the  wife,  left  undis- 
posed of  by  her,  at  her  death,  he  takes,  by  the  statutes  giving 
him  preference^  in  the  administration,  over  any  other  person. 
(2  R.  S.,  74,  §  27,  but  now  materially  amended,  chap.  782, 
Laws  of  1867,  §  6 ;  2  R.  S.,  75,  §  29.)  But  his  exclusive 
right  to  her  effects,  after  paying  her  debts,  in  course  of  admin- 
istration, heretofore  secured  (2  R.  S.,  75,  §  30,  and  p.  98,  §  79), 
has  been  taken  away  by  the  statute  of  1867.  The  above 
thirtieth  section  of  the  Revised  Statutes  has  been  repealed. 
That  section  provided  that  ^4f  letters  of  administration  on 
the  estate  of  a  married  woman,  shall  be  granted  to  any  other 
person  than  her  husband,  by  reason  of  his  neglect,  refusal, 
or  incompetency  to  take  the  same,  such  administrator  shall 
account  for,  and  pay  over,  the  assets  remaining  in  his  hands, 
after  the  payment  of  debts,  to  snch  husband,  or  his  personal 
representatives."  The  Laws  of  1867  effected  another  impoiw 
tant  change  in  the  husband's  rights  of  succession  to  the  wife's 
personal  estate. 
By  the  above  §  79  (Eevised  Statutes),  it  was  provided  that 
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"  the  precseding  provi^ons  respecting  the  distribution  of  estates 
%haJl  not  apply  to  the  personal  estates  of  married  women ;  but 
their  husbands  may  demand,  recover  and  enjoj  the  same,  as 
they  are  entitled  by  the  rules  of  the  common  law.''*  The  act 
of  1867 amended  that  section,  so  as  to  read  as  follows:  The 
preceding  provisions  respecting  the  distribution  of  estates 
shall  apply  to  the  personal  estates  of  married  women  dying, 
leamng  descendants  thsm  survwing  ;  and  the  husband  of  any 
such  deceased  married  woman  shall  be  entitled  to  the  same 
distributive  share  in  the  personal  estate  of  his  wife  to  which 
a  widow  is  entitled  in  the  personal  estate  of  her  husband  by 
the  provisions  of  this  diapter,  and  no  more.  (Laws  of  1867, 
chap.  782,  §  11.) 

It  is  important  to  bear  in  mind  that  express  statutory  enact- 
ments have  determined  the  succession  of  the  wife's  personal 
effects,  because,  as  will  be  hereafter  observed,  an  argument  had 
been,  before  the  change  of  1867,  built  upon  that  circumstance 
favoring  the  husband's  right  to  hold  as  tenant  by  the  curtesy 
in  her  real  estate,  by  some  supposed  analogy  between  the 
cases,  which  however,  rest  in  principles  entirely  distinct  and 
now  made  conspicuously  so  by  the  legislation  of  1867. 

The  act  for  the  more  effectual  protection  of  the  property 
of  married  women  (Laws  of  1848,  chap.  200,  p.  307),  and  the 
act  to  amend  the  same  (Laws  of  1849,  chap.  375,  p.  528), 
wrought  a  radical  change  in  the  common  law. 

In  respect  to  all  property  subsequently  acquired  by  married 
women,  or  by  single  women  before  their  marriage,  these 
statutes  have  industriously  excluded  their  husbands  from  every 
right  and  title  therein,  or  to  the  possession,  control,  use  and 
enjoyment  thereof,  and  of  its  rents,  issues  and  profits, 
which  had  been  conferred  by  the  common  law. 

A  married  woman  may  now  take  real  and  personal  prop- 
erty, by  inheritance,  gift,  grant,  devise  and  bequest,  from  any 
person  other  than  her  husband,  and  hold  the  same  to  her  sole 
and  separate  use,  and  convey  and  devise  it,  or  any  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof,  in  the 
same  manner  and  with  the  like  effect  as  if  she  was  unmar 
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ried,  and  the  Bame  is  not  Bubject  to  the  disposal  of  her  hus- 
band nor  liable  for  his  debts ;  and  property  real  and  personal, 
owned  by  a  ^oman  at  the  time  of  her  marriage,  and  the  rents, 
issues  and  profits  thereof,  are  no  longer  subject  to  the  husband's 
disposal  after  marriage,  nor  liable  for  his  debts,  but  (x>ntinu6 
her  sole  and  separate  property  as  if  she  were  a  single  female. 

The  common  law  gave  the  husband,  by  the  fiust  of  marriage, 
ind  during  coverture,  the  usufruct  of  all  the  real  property 
of  the  wife ;  that  is  to  say,  of  all  the  lands,  tenements  and 
hereditaments  which  she  may  have  had  in  fee^  simple,  fee  tail 
or  for  life  (Reeves'  Domestic  Relations,  27),  which  was  a  free- 
hold estate  in  the  view  of  the  law,  being  an  estate  for  life, 
since  it  might,  by  possibility,  last  during  his  life,  and  having 
no  certain  determinate  period.  (Id. ;  4  Kent,  26 ;  1  R  S., 
722,  §  5  ;  Greenleaf 's  Cruise,  title  1,  §  13.) 

It  is  not  questioned  but  that  this  freehold  of  the  husband 
in  his  wife's  real  estate  ia  abrogated  by  the  statutes  of  1848 
and  1849 ;  for  as  it  never  could  continue  after  the  wife's  death, 
but  was  vested  in  the  husband  only  during  coverture,  its 
existence  is  totally  inconsistent  with  the  express  provisions 
of  those  statutes.  That  freehold  estate  of  the  husband  is  for 
the  future  abolished  in  this  State,  together  with  the  absolute 
title  which,  by  the  common  law,  the  husband  acquired  by 
marriage  to  all  the  wiie's  personal  property  in  possession. 
(2  Black.,  433.) 

It  remains  to  be  seen  whether  that  other  estate  denominated 
a  tenancy  by  the  curtesy  can  longer  exist  in  favor  ot  the  hus- 
band in  the  real  property  of  the  wife,  to  which  she  may  have 
become  entitled  since  the  passage  of  the  acts  in  question. 

Tenancy  by  the  curtesy  is  an  estate  for  life  created  by  the 
act  of  the  law  (4  Kent,  27).  The  tenant  for  life  has  a  right 
to  the  possession  and  annual  produce  of  the  land,  during  the 
continuance  of  his  estate,  without  having  the  prqprietas^  that 
is,  the  absolute  property  and  inheritance  of  the  land  itself 
which  is  vested  in  some  other  person.  (Greenleafs  Cmiae, 
title  3,  chap.  1,  §  1.) 

If  diis  estate  of  tenancy  by  the  curtesy  becomes  vested  in 
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the  husband  duriTig  the  wife^s  life,  as  the  essential  condition 
of  its  existence^  then  it  is  too  plain  for  argument,  that  the 
enactments  of  1848  and  1849  have  annihilated  it  for  the 
fatore,  because  those  statutes,  in  the  language  of  the  Court 
of  Appeals,  divest  the  title  of  the  husband  "/ w«  marUi " 
during  coverture^  and  enable  the  wife  to  take  the  absolute 
title  as  though  she  were  unmarried.  {£hajifp  y.  Smithj  27 
N.  Y.  R,  279.) 

In  treating  of  curtesy,  the  authorities  usually  say  that  four 
things  are  necessary  to  make  this  estate  complete,  to  wit* 
Maitriage,  seizin  of  the  wife,  issue  and  death  of  the  wife 
(fiouvier's  Law  Dictionary,  stth  nom  estate  hy  the  eurtesy.)  But 
the  fourth  requisite  always  receives  the  material  qualification 
that  the  husband's  estate  is  initial  on  issue  had,  and  consv/m 
nuUe  on  the  death  of  the  wife.    (4  Kent,  29 ;  Co.  litt.,  30  a 
2  Blackstone,  127.) 

Kow  as  to  the  marriage  and  seizin,  little  need  be  said ;  but 
respecting  the  issue  and  death  of  the  wife,  these  deserve  care 
fnl  examination. 

t  The  issue  must. be  bom  alive  and  during  the  marriage,  and 
capable  of  inheriting  as  heir  to  the  mother ;  and  the  issue 
most  be  bom  during  the  life  of  the  mother,  for  if  the  mother 
dies  in  labor,  and  the  Gsesarean  operation  is  peribrmed,  the 
husband  in  this  case  shall  not  be  tenant  by  the  curtesy, 
because  at  the  instant  of  the  mother's  death  he  was  clearly 
not  entitied,  as  having  had  no  issue  born,  but  the  land 
descended  to  the  child  while  he  was  yet  in  his  mother's 
womb,  and  the  estate  being  once  so  vested,  shall  not  after 
wards  be  taken  from  him.  (2  Black.,  127 ;  Co.  litt.,  29  b ; 
MarseUis  v.  Thalhimerj  2  Paige,  42 ;  Ghreenleaf  s  Craise,  title 
6,chap.  1,  §17.) 

The  law  writers  and  adjudged  cases  all  concur  that  tenancy 
by  the  curtesy  tjvust  vest  in  the  husband  before  the  death  of 
the  wife  and  during  coverture,  and  when  so  vested  the  husband 
beoomes  at  once  entitled  to  and  seized  of  this  species  of  free- 
nold,  for  his  own  life ;  that  is,  while  his  mfe  is  living  he  is 
then  ahready  entitled  to  the  possession  and  annual  produce  of 
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tlie  wife's  real  estate,  bj  a  right  and  title  which  continue  for 
and  daring  liis  own  life.  Before  the  wife  dies,  the  husband 
has  already,  in  her  lifetime,  acquired  this  estate,  which  is  his 
freehold,  subject  to  his  disposal,  and  liable  to  sale  on  execution 
for  his  debts. 

The  estate  is  called  initiate  during  the  wife's  life,  and  €onr 
summate  upon  her  death ;  but  when  initiate  it  is  his  freehold, 
and  when  consummate ^it  is  nothing  more. 

If  it  can  be  demonstrated  that  the  husband,  at  common 
law,  took  some  new  estate  in  the  wife's  lands  by  her  death, 
to  which  he  was  not  entitled  during  her  life,  then  it  must  be 
conceded  that  such  new  estate  thus  acquired  will  remain 
unaiFected  by  the  statutes  of  1848  and  1849. 

But  if  upon  her  death,  he  took,  by  the  common  law,  no 
new  estate  in  her  inheritance,  then  the  conclusion  would  seem 
incontrov^ertible,  that  whatever  interest  he  may  have  acquired 
during  her  lifetime  is  now  abolished  by  the  provisions  of  those 
statutes,  and  this  presents  a  problem  to  be  solved  by  authority. 

Forty-tive  years  ago,  the  Supreme  Court  of  this  State 
decided  that  upon  execution  against  the  husband,  who  was 
tenant  by  the  curtesy  initiate^  a  sale  of  his  interest  in  the 
wife's  real  estate  (the  wife  then  living)  carried  to  the  pur- 
chaser the  husband's  whole  life  estate  as  tenant  by  the  curtesy; 
and  it  is  i^marked  in  Sleight  v.  Head  (18  Barb.,  161),  that 
such  is  now  considered  the  settled  law,  having  never  since 
been  questioned.  {Schermerhom  and  CliUe  v.  Miller  and 
wife,  2  Cow.,  439.)  In  Jaokean  v.  Momdus  (2  Wend.,  357),  the 
tenant  by  the  curtesy  initiate  during  the  lifetime  of  the  wife, 
and  two  years  before  her  death,  conveyed  the  premises  away 
by  deed ;  and  it  was  held  that  such  conveyance  carried  to  the 
grantee  the  husband's  entire  interest  as  tenant  by  the  curtesy 
for  and  during  his  life,  which  was  a  material  point  for  decision* 

In  Van  Dvaer  v.  Van  Dvaer  (6  Paige,  366),  it  was  held  that  a 
sale,  upon  execution  against  the  husband,  of  his  interest  in  the 
real  estate  of  his  wife,  iken  limng^  such  interest  being  that  of 
tenant  by  tlie  curtesy  initiate  only,  would  carry  to  the  puiv 
chaser  the  husband's  interest  or  freehold  during  his  life^  and 
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the  chancellor  expressed  regret  that  he  was  not  able  to  find 
any  principle  either  of  law  or  of  equity  which  would  author- 
ize the  Court  of  Chancery  to  interfere  with  the  husband's 
legal  estate  as  tenant  by  the  curtesy  initiate,  in  his  wife's 
real  property  so  as  to  place  it  beyond  his  reach  and  the  reach 
of  his  creditors  (p.  367-370). 

In  MUvoorth  v.  Cook  (8  Paige,  643),  the  same  doctrine  is 
again  affirmed  and  the  chancellor  regarded  tenancy  by  the 
curtesy  initiate  while  the  wife  was  living  as  a  vested  estate 
in  the  husband  and  a  judgment  recovered  against  the  hu»* 
band  as  a  lien  upon  it  to  the  value  of  his  life  estate  (p.  646, 
6n), 

In  Riker  v.  Darke  (4  Edwards,  Ch.  Rep.,  668),  it  was  held 
that  the  grantee  of  a  tenant  by  the  curtesy  initiate  has  a 
sufficient  estate  in  lands  upon  which  to  base  a  partition  suit 

Coke  says,  if  after  issue  the  husband  maketh  a  feoffinent  in 
fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the  life 
of  the  husband  to  the  exclusion  of  the  heirs,  so  that  the  hus- 
band might  dispose  of  his  life  estate  by  the  curtesy  while  the 
wife  was  living,  which  is  the  same  law  as  held  in  Jackson  v. 
ManciuSy  atijpra  (Co.  Litt.,  30  a.) ;  and  Coke  puts  a  case  where 
the  wife's  right  and  title  expire  with  her  life  so  that  she  had 
nothing  by  way  of  interest  to  leave  to  the  husband  or  to  the 
heir  at  her  death,  and  yet  the  husband's  tenancy  by  the 
curtesy  continued,  thus:  ^^  If  a  woman  tenant  in  tail  general 
taketh  a  husband  and  hath  issue,  which  issue  dieth,  yet  the 
hu  band  shall  be  tenant  by  the  curtesy,  because  he  was 
entitled  to  be  tenant  ^?^  legem  Anglim  {i,  6.,  by  the  curtesy) 
before  the  estate  tail  was  spent."  (Co.  litt.,' 30  a.)  It  i  to  be 
observed  that  the  estate  in  tail  became  spent  or  ended  by  the 
death  of  the  wife,  she  leaving  no  issue  to  continue  the  inheri- 
tance, and  the  husband's  title  as  tenant  by  the  curtesy 
became  vested  before  her  death,  for  her  entire  interest  tor* 
minated  with 'her  life. 

Cruise  says,  the  estate  by  the  curtesy  was  not  derived 
merely  out  of  the  estate  ot  the  wife  but  was  given  to  the 
husband  by  the  primlege  and  henefU  of  the  law  /  for  as  soon 
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AS  t)ie  liusband  had  isBae,  bis  title  became  initiate,  aud  could 
not  afterward  be  defeated  by  the  death  of  the  ia^oe  which 
being  the  act  of  Gbd,  ought  not  to  turn  to  his  prejudice. 
((jTi'eenlears.  Cruise^  title  5,  Cfh.  2»  §  8 ;  citing  Paine's  case,  8 
Rep.,  S4.) 

This  privil^e  and  benefit  of  the  law  attach  to  tiie  estate 
by  the  curtesy  when  the  estate  commences  upon  the  birth 
of  jflsua  durii^  the  wife's  lifcrtime;  for  the  law  could  give  np 
privilege  or  benefit  to  the  husband  in  her  estate  after  her 
whole  interest  was  elided,  the  entailed  estate  ceasing  withher 
l|fe  for  want  of  prc^r  heirs  to  continue  the  inheritance. 
Blackstone  says,  as  soon  as  any  child  was  bom,  the  &thcir 
began  to  have  ^permanent  iaderest  in  the  lands ;  he  became 
one  of  the  pares  curiisy  did  homage  to  the  lord,  and  was 
called  tenant  by  the  curtesy  initiate;  and  this  estate  being 
once  veeied  in  him  ly  the  hirth  of  the  child,  was  not  suffered 
to  determine  by  the  subsequent  death  or  coming  of  age  of 
the  infant.  (2  Black.,  127.) 
.  It  is  incontrovertible  that  all  the  right,  title  and  int^tet 
of  the  husband  called  tenancy  by  the  curtesy  initi€Ue,  whi  *h 
rsfost  ex  necessitate  accrue  to  the  husband  during  the  wife  *s 
life,  must  now  be  abolished,  and  swept  away  by  existing  stat- 
utes, because  so  much  at  least  of  the  husband's  estate  is  abso- 
lutely inconsistent  with  the  express  language  of  the  l^islature ; 
and  this  point  was  expressly  adjudicated  in  ThurierY.  Town- 
send  (22  K  T.  R.,  517). 

Although  we  read  of  this  tenancy  becoming  consum/nuUe 
upon  the  wife's  decease,  I  have  not.  been  able  to  discover  tliat 
it  is  in  any  respect,  different  in  quality  or  quantity,  firom  the 
same  estate  when  called  initiate;  when  initiaUj  the  husband 
has  a  life  estate  in  the  land  which  he  may  convey  to  others 
{Jackson  Y.Mancivs^  Riker  v.  Darke^  supra),  and  which  may 
be  sold  on  execution  against  him  {Schemerhom  v.  Hitter^ 
Van  Duzer  v.  Van  Duzer,  Ellsworth  v.  Cook,  sfuprc^;  and 
the  purchaser  in  either  case,  during  the  wife's  life^me,  acquires 
the  entire  right  of  the  husband  during  his  life.  As  before 
stated  the  husband,  by  th^  marriage  alone,  became  entitled  at 
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common  law  to  a  freehold  in  the  wife's  lands  during  the  mar- 
riage; that  is,  for  the  joint  liv^es  of  husband  and  wife. 

Tenancy  by  the  cnrteey  beginning  with  the  birth  of  issue, 
is  another  freehold  of  the  husband  in  the  same  lands ;  a  free- 
hold for  his  own  life,  whicH  is  a  superior  freehold  to  the 
other.  These  two  estates  of  freehold  must  co-exist  in  the 
husband,  and  run  together  during  their  joint  lires,  it  remain- 
ing a  contingency  during  that  period,  whether  both  will  cease 
together,  or  whether  curtesy  will  outlast  the  other  freehold 
interest  They  will  both  cease  together  in  case  the  husband 
dies  before  the  wife ;  but  if  the  husband  survives  her,  then  the 
eetate  by  the  curtesy  being  already  vested  in  the  husband 
for  his  whole  life,  is  separated  in  point  of  duration  from  his 
other  freehold,  and  exists  separate,  and  distinct  from  it.  It 
is  thus  consumnuUe.  It  might  also  with  propriety  be  called 
consummate  after  the  death  of  the  wife  for  the  further  reason, 
that  during  the  wife's  life-time  it  might,  under  certain  cir- 
oamstances,  be  defeated  by  her  attaint  of  felony  (Co.  Litt., 
40  a) J  or  by  her  being  fbund  an  idiot     (Id.  30  b.) 

Cruise,  in  his  comprehensive  digest  of  the  laws  of  real  prop- 
erty, devotes  two  whole  chapters  to  the  discussion  of  tenancy 
by  the  curtesy,  but  does  not  attempt  to  show  that  curtesy 
oonsum/mate  is  a  different  estate  from  curtesy  initiate.  He 
dismisses  this  whole  subject  in  two  and  a  half  lines  with  the 
remark,  that,  "  the  fourth  and  last  circumstance  required  to 
give  a  title  to  curtesy  is  the  death  of  the  wife,  by  which  the 
estate  of  the  husband  becomes  cansumm^ate.  (Title  5,  chap.  1, 
§  24.)  Nor  does  Coke  or  Blackstone,  or  Kent,  add  to  our 
information  upon  this  interesting  point  of  inquiry.  They  all 
agree,  hoWever,  that  the  estate  is  vested  ih  the  husband  before 
the  death  of  the  wife,  which  is  the  important  inquiry  before 
us.  We  have  seen  that  by  the  ancient  laws,  as  well  as  by  the 
judicial  decisions  in  this  State,  curtesy  initiate  and  curtesy 
^onAumrkdte  are  but  the  same  estate.  It  is  liable  to  execution 
and  sale  to  the  same  extent  before  as  after  the  death  of  the  wife. 
Chaticellor  "Walwokth  treats  tenancy  by  the  curtesy,  in  case 
the  husband  survives  the  wife,  as  the  contintumce  of  his  estate 
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as  tenant  by  the  curtesy  initiate.  JSUsworth  v.  Cook  (8 
Paige,  645),  and  the  judicial  determinations  of  our  courts, 
already  referred  to,  make  it  certain  that  the  one  is  but  the 
continy-ation  of  the  other,  and  that  the  whole  estate  vests  in 
the  husband  during  the  wife's  life-time  as  fully  and  absolutely 
as  it  can  ever  be  enjoyed  by  him.  Coke  says :  '^  and  it  is 
adjudged  in  29  E.  3,  that  the  tenant  by  the  curtesy  cannot 
claim  by  a  devise  and  waive  the  state  of  his  tenancy  by  the 
curtesy,  because,  saith  the  book,  the  freehold  commenced  in 
him  before  the  devise ybr  term  of  his  lifeP    (Co,  Litt.,  30  a.) 

And  again :  ^^  A  woman  taketh  husband,  and  hath  issue  ; 
lands  descend  to  the  wife  ;  the  husband  enters,  and  after  the 
wife  is  found  an  idiot  by  office,  the  lands  shall  be  seized  by 
the  king  for  the  ivAe  of  the  tenancy  hy  the  curtesy  and  of 
the  king,  begin  at  one  instant,  and  the  title  of  the  king  shall 
be  preferred."    (Co.  Litt.,  30  J.) 

Kow,  the  instant  here  mentioned  is  the  very  moment  the 
lands  descend  to  the  wife ;  by  office  found  the  king's  title 
relates  to  that  time,  and  is  preferred  over  the  husband's  by 
virtue  of  the  royal  prerogative.  The  citation  is  important  to 
show  that  the  hiuiband^s  title^  as  tenant  by  the  curtesy, 
began,  accrued,  or  vested  before  the  death  of  the  wife. 

Under  our  present  statutes  this  estate  cannot  have  any 
beginning ;  there  can  now  be^  no  tenancy  by  the  curtly 
initiate  ;  the  wife  holds  the  entirety  of  her  real  estate  as  long 
as  she  lives,  whether  she  have  issue  or  not,  as  if  she  were 
unmarried.  It  is  her  sole  property ;  her  separate  estate ;  not 
subject  to  the  disposal  of  her  husband  nor  liable  for  Ins  debts. 

Since  the  statutes  of  1848  and  1849,  conflicting  opinions 
have  been  entertained  concerning  their  effect  upon  the  hus- 
band's interest  as  tenant  by  the  curtesy. 

The  difficulty,  as  I  apprehend,  grows  out  of  the  erroneous 
supposition  that  this  interest,  denominated  initials  at  one 
period  and  consumm^ate  at  another,  is  not  at  all  times  one 
and  the  same  estate. 

The  authorities  already  cited  refute  such  supposition,  and 
furnish  a  correct  exposition  of  the  real  qualities  of  this  species 
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of  tenancy  as  it  had  long  been  settled  before  these  acts  became 
laws. 

In  Hv/rd  v.  C€L%%  (9  Barb.,  366),  decided  very  soon  after 
these  statutes  took  effect,  Mr.  Justice  Mason,  held  at  Special 
Term,  that  such  estate  still  subsists  in  the  surviying  husband. 

The  reported  opinion  of  the  learned  justice  appears  to  be 
founded  upon  the  idea  that  this  tenancy  is  an  estate  which, 
upon  the  principles  of  the  common  law,  the  husband  acquired 
in  the  wif^%  Iwnds  (U  her  death  (p.  368) ;  and  he  further  pro- 
ceeds to  say,  that,  ^^  at  tK>mmon  law,  the  husband,  upon  the 
marriage,  became  seized  of  a  freehold  estate  ^^Jure  uxoris  "  in 
the  wife's  lands,  and  took  the  rents  and  profits  thereof,  during 
their  joint  lives.  This  was  3uch  an  interest  as  the  husband 
might  transfer,  or  as  was  liable  to  be  sold  for  his  debts,  and  it 
was  probably  this  interest  of  the  husband  in  the  wife's  land 
to  which  this  clause  of  the  statute  (t.  e,  the  clause  providing 
that  the  wife's  property  shall  not  be  subject  to  the  disposal 
of  her  husband  nor  be  liable  for  his  debts)  has  reference ;  and 
not  to  an  interest  which  alone  vests  and  becomes  consummate, 
on  the  death  of  the  wife^  where  there  is  a  child  born  alive  of 
the  marriage.^'  The  error  of  the  learned  justice  is  here  mani- 
fest ;  for  it  is  well  settled  law  that  the  husband  might  transfer 
not  only  the  interest  mentioned  by  him,  but  the  tenancy  by 
the  curtesy  initiatej  and  also  that  this  initiate  tenancy  by 
the  curtesy  was  liable  to  be  sold  on  execution  for  his  debts 
while  the  wife  was  living,  as  fully  appears  by  the  cases  here- 
tofore cited.  When  the  learned  justice  says  that  tenancy  by 
the  curtesy  alone  vests  on  the  death  of  the  wife,  he  is  unsup- 
ported by  authority.  The  authorities  are  quite  the  reverse. 
He  is  equally  in  •  error  when  he  supposes-  that  curtesy  ever 
accrued  by  any  law  of  descent,  (p.  368.)  Neither  do  I  per- 
ceive that  any  light  is  thrown  upon  the  subject  by  discussing, 
as  he  has  done,  the  further  question  when  equity  would,  and 
when  it  would  not,  allow  the  husband  to  be  considered  or 
treated  as  a  tenant  by  the  curtesy  in  an  equitable  estate  of 
the  wife,  or  in  an  estate  devised  to  the  wife  for  her  separate 
use ;  for  this  is  but  an  attempt  to  solve  one  difficulty  by  start- 
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ing  a  greater  one.  Where  the  intent  <^  the  devise  or  settle- 
ment is  clear,  manifesting  a  design  to  give  the  estate  to  the 
wife  for  her  separate  and  exclusive  use,  the  Court  of  CSiancery 
will  bar  the  husband  of  curtesy*    (4  Kent,  31.) 

The  question  in  chancery,  as  Justice  ^  Stobt  observes, 
involves  some  nice  distinctions.  (Story  £q.  Jur.,  §§  1381, 
1382,  1383,  1384.) 

There  is  no  doubt  but  that  the  estates  of  married  women, 
held  under  the  recent  statutes,  are  strictly  legal  estates  {Coir 
vin  V.  Currier  J  22  Barb.,  871) ;  and  the  nature  of  the  husband's 
interest  themn  (if  any),'  as  tenant  by  the  curtesy  is  to  be 
determined  by  legal  principles.  Now,  I  cannot  conceive  how 
the  question  of  the  husband's  right  to  a  tenancy  by  the  cnr< 
tesy  in  the  legal  estate  of  the  wife  can  be  elucidated  by  the 
consideration  of  the  more  abstruse  question,  that  concerns  the 
husband's  right  to  be  allowed  the  privileges  of  such  a  tenant 
in  an  equitable  estate  of  the  wife  in  a  settlement  upon  her, 
or  in  a  devise  to  her ;  for  in  the  latter  class  of  cases,  chancery 
endeavors  to  approximate  toward  the  principles  of  the  com- 
mon  law ;  and  in  eqnity,  the  question  stiH  is,  whether  the 
wife  has  an  equitable  estate  of  inheritance,  and  what  was  tJie 
design  touching  the  exclusion  of  the  husband.  The  teases 
agree,  that  a  settlement  upon  the  wife,  or  a  devise  to  her,  in 
the  terms  employed  by  the  statutes  of  1848  and  1849,  creat- 
ing a  separate  estate  in  her,  sedulously  excluding  the  husband 
and  his  creditors,  would  deprive  him  of  curtesy.  But  how 
fer  equity  would  go,  or  how  short  equity  would  come,  in  this 
respect,  matters  not  Equity  never  pretended  to  invent  a 
new  kind  of  curtesy,  a  sort  of  estate  having  no  moral  foun* 
dation.  (Greenleaf's  Cruise,  title  5,  chap.  1,  §3.)  Equity, 
when  it  allowed  curtesy,  first  likened  the  case  to  the  com- 
mon law  estate,  turning  for  this  purpose  the  equitable  into 
the  similitude  of  a  legal  inheritance. 

In  Clark  v.  Clark  (24  Barb.,  581),  at  Special  Term,  Mr. 
Justice  Mabvik  expressed  his  concurrence  in  the  opinion  of 
Justice  Maj9on,  and  upon  the  principles  of  the  authorities 
cited  by  him.     He  entered  into  no  discussion  or  argument, 
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respecting  the  time  of  tHe  vestiiif^  of  tiiis  estate  by  the  cuiv 
tesy  in  the  hnsband ;  and  it  is,  I  think,  demonstrated  by  nnm- 
erons. authorities,  that  Mr.  Jndtice  Masoin  labored  nnder  a 
material  mistake  upon  the  hinging  point  of  the  question. 

In  JBiUmgs  v.  Baker  (28  Barb.,  343),  sit  Special,  and  again 
at  General  Term,  it  was  maintained  that  tenancy  by  the 
curtesy  is  abolished,  in  opinions  of  great  research  and  force 
by  Mr.  Justice  Potteb. 

There  are  other  cases  reported,  in  which  the  Judges  have 
expressed  conflicting  opinions  upon  the  question. 

In  Odvin  V.  Ourrier  (23  Barb.,  371),  at  General  Term  in 
thv3  seventh  district,  the  opinion  was  expressed,  that  the  acts 
of  1848  and  1849  were  statutes  passed  in  furtherance  of  the 
policy  of  relaxing  the  strict  rules  of  the  common  law  in 
respect  to  married  women.  Those  acts,  say  the  court,  repeal 
the  common  law/ rules,  giving  the  husband  a  right  to  the  per- 
se nal  property  of  the  wife,  and  a  freehold  interest  in  her  estate 
oi'  inheritance,  and  subjecting  the  same  to  the  payment  of  his 
diibts.  These  acts  were  designed  to  take  away  the  marital 
rights  of  the  husband  in  respect  to  such  property  of  the  wife 
{\K  382). 

Afterward  however,  in  Jaiffcox  v.  CdUinB  (26  How.,  496), 
contrary  views  were  expressed  at  the  General  Term,  in  the 
same  district,  and  that  learned  court  supposed  that  the  acts 
of  1848-9,  were  not  designed  to  take  away  the  marital  rights 
of  the  husband,  and  that  tenancy  by  the  curtesy  has  sur- 
vived those  acts. 

In  VaUance  v.  Bausch  (28  Barb.,  683),  at  General  Term, 
first  district,  no  question  arose  in  respect  to  tenancy  by  the 
cui-tcsy.  The  case  was  an  appeal  from  the  surrogate  ni)on 
the  probate  of  a  will  of  personal  property.  Afterward,  ii? 
Burke  v.  VdUnUne  (52  Barb.,  412,  less  fully  reported  in 
6  Abbott,  N.  S.,  164),  the  decision  below  did  not  raise  the 
question  of  the  present  existence  of  the  tenancy  by  the  cur- 
tesy. The  wife,  in  that  case,  never  had  any  seizin  or  right  to 
tlic  ]>06SC8sion  of  die  realty ;  which  would  be  fatal  to  the  hn»- 

band's  ckim  to  be  a  tenant  by  tlie  curtesy,  both  befoi*c  and 
La  nsing  —  Vol.  I.  66 
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since  the  acts  of  1848-9,  if  such  tenancy  still  exists  in  our 
law.  The  Special  Term  decision  was  affirmed.  The  observa- 
tions at  General  Term  about  curtesy  were  but  dicta.  And 
suck  was  the  case  in  Lansing  v.  GuUck  (26  How.,  250) ;  the 
father  having  conveyed  away  his  right,  whatever  that  may 
liave  been,  before  the  suit  was  commenced,  so  that  he  was 
turned  out  of  court  for  want  of  interest.  His  complaint 
must  have  been  dismissed,  whether  he  had  been  tenant  by 
the  curtesy  or  not.  In  Shumway  v.  Cooper  (16  Barb.,  556), 
nothing  is  said  upon  the  subject  of  this  species  of  estate.  The 
same  remark  will  apply  to  Blood  v.  Hwrnphrey  (17  Barb-, 
660).  In  SmMk,  v.  Coh>vn  (IT  Barb.,  157),  the  husband'i 
rights  accrued  before  1848. 

In  Beamish  v.  Hoyt  (2  Kobertson,  307),  the  Superior 
Court  of  New  York  city  was  of  opinion  that  this  tenancy 
still  exists.  In  Benedict  v.  Seymour  (11  How.,  176),  the 
Supreme  Court  in  the  first  district  thought  it  was  abolished. 

In  the  Court  of  Appeals,  it  was  held  in  Ransom  v.  Nichols 
(22  N.  Y.  R.,  110),  that  the  husband  surviving  the  wife,  was 
entitled  by  the  provisions  of  the  Eevised  Statutes,  or  at  com- 
mon law,  to  the  choses  in  action  of  his  deceased  wife,  and 
that  payment  to  him,  of  a  promissory  note,  held  by  her  at 
her  death,  was  a  valid  defence  to  the  debtor,  although  some 
third  party  had  obtained  letters  of  administration  on  her 
estate.  Nothing  is  said  in  the  case  about  curtesy,  nor  does 
it  appear  that  there  had  been  issue  of  the  marriage.  In 
Thurber  v.  Tovmsend  (22  N.  Y.  Rep.,  517),  the  wife  brought 
ejectment  for  land  descended  to  her  from  her  father  in  1854. 
Her  husband  was  living,  and  there  was  issue  of  the  mar- 
riage also  living.  The  defendants  held  the  premises  under  a 
lease  from  the  Kusband.  Here  was  a  case  of  tenancy  by  the 
curtesy,  initiate,  as  such  tenancy  has  always  existed  at  the 
common  law,  and  still  exists,  unless  the  acts  of  1848-9  have 
abolished  it.  The  defendants  asked  the  court  to  chai^  the 
jury,  that  the  husband  by  his  marriage,  and  the  birth  of  a 
child,  acquired  an  estate  by  the  curtesy  in  the  land  of  his 
wife,  which  could  not  be  defeated  by  the  legislature.    The 
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court  charged  to  the  contrary,  and  the  defendants  took  an 
exception. 

There  was  another  question  in  the  case  not  material  to  be 
considered ;  but  upon  the  point  of  the  charge  and  exception 
the  Court  of  Appeals,  without  a  dissenting  voice,  held  that  no 
error  was  committed  (p.  520).  This  case  is  directly  in  point, 
that  tenancy  by  the  courtesy  initiate  no  longer  exists. 

In  Knapp  v.  Smith  (27  N.  Y.  Rep.,  277),  Denio,  Oh.  J., 
delivering  the  opinion  of  the  court,  says  (p.  279),  that  "  at  com- 
mon law  as  to  real  property,  the  husband,  where  no  trust  was 
created,  had  an  estate  during  the  coverture,  and  during  his 
life,  if  there  was  issue  of  the  marriage."  It  is  not  suggested 
that  the  husband's  life  estate  needs  any  other  support  than 
the  marriage,  the  birth  of  issue,  and  the  seizin  of.  the  wife ; 
her  death  is  not  mentioned  as  an  element  in  the  husband's 
freehold. 

The  opinions  which  favor  the  existence  of  the  husband'v 
tenancy  by  the  curtesy  with  hardly  an  exception,  since  thj 
case  of  Hurd  v.  CaaSj  adopt  the  reasoning  in  that  case,  and 
.then  apply  to  real  estate  by  analogy  the  rules  that  dispose  (A 
the  wife's  personalty  after  her  death. 

That  analogy  is  a  fallacy,  whether  Jier  undisposed  of  por 
sonalty  goes  to  the  surviving  husband  by  force  of  statutory 
provisions  or  by  the  common  law,  about  which  different 
views  have  been  entertained.  {WesterveU  v.  Oregg^  12  N. 
Y.  Rep.,  202;  Hansom  v.  NicJujls,  22  N.  Y.  Rep.,  110; 
Ryder  N.  Hvlse^  24  N.  Y.  Rep.,  372.)  By  whichever  right 
he  took  he  formerly  took  the  whole.  If  then,  he  takes  by 
the  same  right  in  the  realty  he  would  take  all  the  real  estate 
left  by  the  wife.  I  am  not  aware  that  a  case  ever  was  known 
where  the  laws  of  succession  devolved  upon  heir  or  kin  a 
temporary  interest  in  either  real  or  personal  property;  a 
mere  life  estate  with  remainder  to  others ;  nor  do  I  think 
such  an  instance  can  be  found  in  legal  history.  Such  partial 
estates  may  be  carved  out  of  property  by  contract  or  convey* 
ance,  or  by  last  will  and  testament,  but  the  law  itself  when 
it  gave  to  heirs  or  next  of  kin,  gave  all. 
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Ko  chasige  in  tiie  statute  of  dlBtribntiotiB  or  of  any  statute 
respecting  personal  property,  would  affect  the  laws  of  desert 
of  real  estate.  The  act  of  1867,  materMly^  changes  the "  hus- 
band's interest  in  the  deceased  wife's  personalty,  and  if  that 
act  had  been  somewhat  older ;  if  it  had  been  originally  incor- 
porated into  the  Bevised  Statutes,  no  one  wo^uld  probably 
have  thought  of  this  supposed  analogy  between  the  rules 
that  regulate  the  descent  of  real  and  the  distribution  of  per- 
sonal property  left  by  married  women  at  their  death. 

By  the  act  of  1867,  the  absolute  right  of  the  husband  to 
the  deceased  wife's  personalty,  whether*  that  right  formerly 
existed  at  common  law,  or  was  conferred  by  statute,  has  been 
abrogated,  and  he  is  now  only  entitled  to  claim  his  distribu- 
tive share  through  due  administration  in  like  manner  as  the 
widow  and  next  of  kin. 

By  our  btatute  of  descents  the  whole  interest  of  the  wife  in 
her  estates  of  inheritance  as  such  interest  happens  to  subsist 
at  the  time  of  her  death,  then  passes  to  her  heirs  at  law.  (1 
Bev.  St.,  761,  &c.)  It  was  only  the  estate  which  the  hus- 
band had  acquired  by  the  birth  of  issue  of  the  marriage,  in 
her  lifetime,  that  he  continued  afterward  to  hold  for  the  term 
of  his  own  life,  being  in  fiict  the  mere  prolongation  of  the 
estate  already  vested  in  hint  while  the  wife  was  living.  All 
that  he  had  thus  acquired  he  still  retained^  after  her  death, 
and  all  that  she  retained  untU  her  death  descended  to  her 
legal  heirs. 

The  statute  of  descents  was  so  sweeping  in  its  disposition 
of  the  decedent's  inheritance  that  it  became  necessary  to 
insert  a  section  exempting  both  the  husband's  curtesy  and 
the  wife's  dower,  two  estates  which  alike  began  before  the 
death  of  the  persons  from  whose  estate  they  were  derived, 
from  being  abrogated.  ^^  The  estate  of  a  husband  as  tenant 
by  the  curtesy,  or  of  a  widow  as  tenant  in  dower,'  shall  not 
be  affected  by  any  of  the  pi-ovisions  of  this  chapter."  (1  Ber. 
St.,  764,  §  m) 

This  provision  did  not  create  oi"  alter  the  husband'^  curtbty 
or  the  wife's  dower  but  merely  saved  them  wheref'thi^  had 
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become  .previously  vested.  (See  Bevisers'  notes  to  the  section.) 
In  other  words  the  statute  left  them  whese  it  fbond  them* 
Before  1848,  every  scintilla  of  the  wife's  interest  in'her  estates 
of  inheritance,  as  she  owned  the  same  at  her  death,  passed  to 
her  heirs  by  virtue  of  statutory  provisions,  and  her  personal 
estate  by  other  statutory  provisions  passed  to  her  husband;  As 
to  her  realty,  the  same  statutes  still  give  all  her  interest  sub- 
sisting, in  her  at  her  death  to  her  lawful  heirs*  Considered  from 
every  point  of  view  from  which  the  subject  is  capable  of 
being  examined,  it  would  appear  that  tenancy  by  the  curtesy 
has  been  swept  away  in  all  cases,  where  the  acts  of  1848  and 
1849  operate  upon  the  wife's  property.  Those-actsr  leave  the 
whole  quantity,  of  interest  in  her  real  estate  still  in  her  at  the 
moment  of  her  death,  in  case  of  intestacy ;  at  that  moment  the 
statute  of  descents,  now  as  heretofore,  takes  it  as  she  thus 
leaves  it^and  vests  her  entire  interest  in  her  heirs-at-law.  At 
that  moment  the  husband  hae  nothings  and  at  that  moment  he 
never,  by  .tiie  common  law  or  by  the  statutes  of  this  State, 
acquired,  ai^y  new  estate  not  vested  in  him  at  a  prior  period. 
It  can  only  be  by  the  more  invention  of  a  new  species  of 
estate,  never  before  known,  that  the  husband  can  now  be 
allowed  to  deprive  the  wife's  heirs  of  their  lawful  inheritance, 
and  appropriate  it  to  himself,  or  rather,  as  would  oftener  hap- 
pen, to  sacrifice  it  to  the  demands  of  his  creditors.  There  is 
not  much  in  the  origin  or  characteristics  of  this  species  of 
estate  which  should  induce  the  courts  to  struggle  for  its  pre- 
servation. 

The  statutes  which  affect  the  question  of  its  continuance 
o^ight  to  be  interpreted  somewhat  in  the  spirit  of  the  age 
which  has  demanded  many  like  improvements  in  our  laws  con- 
cerning the  condition  of  the  wife  and  her  rights  of  property. 
.  Advancing  civilization  has  rejected  many  cumbrous  institu* 
tions  of  the  past  as  useless.  Wbere  are  now  those  ancient 
tenures  of  homage,  feally,  escuage,  knightservice,  fi«nk« 
almoign,  grand-seijeantry,  petit^serjeantry,  burgage,  villen* 
age,  fmd  by  the  veige  t  Buried  and  forgotten,  or  only  remem- 
bered as  we  remember  there  was  a  deluge.     The  feudal 
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tenures  are  abolished.  The  time  has  come  when  this  other 
effete  relic  of  the  feudal  age,  "  the  tenancy  by  the  curtesy 
of  England "  is  summoned  to  the  dusty  receptacle  of  its 
kindred.  The  abolition  of  this  most  anomalous  and  peculiar 
of  those  tenures,  "whereby lands  and  tenements  be  holden,'' 
would  serve  as  an  additional  land  mark  to  indicate  a  true  and 
Bubatantial  progresa 

If  tenancy  by  the  curtesy  initiate  is  destroyed,  which  is  a 
proposition  too  plain  to  be  controverted,  how  can  curtesy 
now  have  any  origin !  Certainly,  it  is  not  within  the  pro- 
vince of  the  courts  to  manufacture  new  estates ;  that  would 
be  an  act  of  pure  legislation. 

Tenancy  initiate,  and  tenancy  eonsummatej  is  one  and  the 
same  estate.  They  cannot  be  separated  so  that  one  man  can 
be  vested  with  the  husband's  interest  as  tenant  by  the  cur- 
tesy initiate,  and  another  man  with  the  husband's  interest  as 
tenant  by  the  curtesy  oonsummate. 

Take  the  case  of  a  conveyance  by  the  husband  himself,  of 
his  right  by  the  curtesy  initiate  to  a  purchaser  of  that 
interest  while  the  wife  is  living,  or  the  case  of  a  judicial  sale 
of  the  same  interest  by  a  judgment  creditor  upon  execution ; 
afterward  the  wife  dies ;  will  it  be  pretended  that  the  hus- 
band in  such  a  case,  gets  by  her  death  a  particle  of  interest 
in  her  estate?  That  such  purchaser  owns  the  husband's 
estate  as  tenant  by  the  curtesy  initiate^  and  that  the  hus- 
band himself  owns  another  interest  as  tenant  by  the  curtesy 
consum/mate  f  If  curtesy  initiate  and  curtesy  consuntmaU 
are  different  estates,  they  may  bo  vested  in  different  owners, 
but  their  possible  separation  strikes  the  legal  mind  as  an 
absurdity. 

The  first  section  of  the  act  of  1848,  is  in  terms  prospective 
in  its  operation.  The  second  section,  in  terms,  applies  to  the 
property  of  any  female  already  married  when  the  act  was 
passed.  Both  sections  alike  purported  to  exclude  the  rights 
of  the  husband.  It  was  held  in  Westervett  v.  Oregg,  that  the 
second  section  was  unconstitutional,  because  it  attempted  to 
take  away  the  already  vested  interest  of  the  husband.    But 
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the  effect  of  the  language  of  the  second  section,  aside  from  the 
constitutional  difficulty,  is  precisely  the  same  as  to  abrogating 
the  husband's  vested  estate,  as  is  the  language  of  the  first  section 
in  abrogating  the  husband's  interest  in  future  cases.  In  the  case 
before  cited,  the  Court  of  Appeals  declared  that  the  second 
section,  if  valid,  excluded  the  husband's  interest  after  the  wife's 
death.  "  Had  it,  therefore,  been  competent,"  say  the  court, 
^'for  the  legislature  to  enact  a  law  thus  affecting  existing 
rights  of  property,  the  plaintiff  would  thereby  certainly  have 
been  divested  of  any  interest  in  the  personal  property  of  his 
wife ;  and  the  right  of  reducing  her  choses  in  action  into  pos- 
se )sion,  or  assigning  or  disposing  of  them  for  his  own  use,  or 
oj  enjoyhig  them  in  the  event  of  her  deaths  would  have  been 
tal^en  away."  (24  N.  Y.  E.,  375.)  And,  further,  the  court  add : 
*^  In  the  event  of  the  wife's  death,  the  husband  does  not  take  the 
choses  in  action  not  then  reduced  to  his  possession  as  next  of 
kin,  or  under  any  statute  of  distributions ;  hut  the  property 
is  already  vested  in  him^  insomuch,  that  should  he  die  before 
recovering  them,  they  would  be  assets  of  his  estate,  to  be 
recovered  by  his  representatives,  and  not  by  the  representatives 
of  his  wife"  (p.  377). 

If,  then,  the  second  section  of  the  act  of  1848  is  so  com- 
prehensive that  it  would,  if  valid,  take  away  from  the  hus- 
band his  right  of  enjoying  the  wife's  choses  in  action  and 
personal  property,  in  the  event  of  her  death,  then,  manifestly, 
the  first  section,  being  valid,  does  operate  to  that  extent.  This 
would  prevent  the  husband  from  ever  enjoying  the  deceased 
wife's  personal  property,  as  well  after  as  before  her  decease, 
and  such  unquestionably  would  be  the  effect  of  that  statute 
standing  by  itself. 

But  the  provisions  of  the  Kevised  Statutes  protecting  the 
husband's  right  to  such  personalty  were  left  unrepealed  in 
1848-9,  and  they  alone  saved  his  interest.  Now  these  are 
also  repealed  by  the  law  of  1867,  and  the  husband  comes  in 
under  the  present  law  merely  to  share  in  the  wife's  personal 
estate  after  her  death,  as  the  widow  shares  in  the  personal 
estate  of  her  deceased  husband. 
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I  concur  in  the  opinion  expreeeed  in  £Purd  v,  Ca^s,  that  the 
acts  of  1848~&,  did  not  affect  the  laws  of  descent  that  goT- 
erned  the  wife's  real  estate ;  bnt  I  dispnte  the  proposition  that 
the  hnsband's  curtesy  was  ever  taken  by  descent.  By  lie 
statute  of  descents  as  well  before  as  after  1848,  all  the  wife's 
interest  descended  to  her  heirs.  Prior  to  1848  that  interest 
was  liable  to  be  abridged  or  diminiidied  in  her  realty  by  the 
birth  of  issue,  which  had  precisely  the  same  effect  as  though 
she  had  granted  to  another  person  a  lease  for  the  term  of  the 
lessee's  life;  so  that,  dying,  she  had  so  much  less  of  interest  to 
descend  to  her  heirs.  Kow  she  retains  her  whole  interest 
till  her  death,  notwithstanding  her  marriage  and  the  birth  o? 
children.  She  now  leaves  a  laiger  interest,  but  such  interest 
as  she  has,  more  or  less,  in  real  property,  goes  to  her  heirs-Sit- 
law  as  it  did  before. 

I  must  therefore,  hold  in  this  matter  that  the  in&nt  peti- 
tioner,  Frances  M.  Winne,  is  sole  owner  of  all  the  real  estate 
proposed  to  be  sold,  and  that  her  father  has  no  interest  in  it. 
The  proceeds  of  the  sale  must  be  paid  or  secured  for  the  peti- 
tioner's benefit  and  an  order  entered  accordingly. 
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ACCESSION. 
See  GuABDiAK,  4 


ACCOUNT. 

1.  Serrice  performed  for,  or  property 
sold  to,  an  executor  or  administra- 
tor, as  sach,  cannot  be  deemed  or 
treated,  as  the  continuation  of  a 
running  account  with  the  testator 
or  intestate,  in  his  lifetune.  Buck- 
Un  y.  Chopin.  448 

See  EriDBNGBy  5. 


ACCOUNTING. 
See  EviDBKCB,  6, 7, 8. 

JOIKT  LlABnJTT,  1. 

Statutb  of  Ldcitatiohb,  2. 


ACCOUNT  STATED. 

1.  An  executor  or  administrator  who, 
after  a  claim  ag^st  the  estate  of 
the  testator  or  intestate,  has  been 
presented  to  him,  delays  unreason- 
ably to  make  objection  to  it,  is  not 
precluded  from  asserting  the  stat- 
ute of  limitations  as  a  Imt  to  such 
claim.    Bueidin  v.  Ohapin,       448 

9.  And  he  may  surcharge  and  falsify, 
any  part  of  an  account,  that  has 
become  stated  in  the  lifetime  of 
the  testator,  or  intestate,  or  since 
his  own  appointment  Id. 

8.  A  debtor  who  allows  an  account 
against  him  to  become  stated,  by 
omission  to  dispute  the  same  when 


presented,  does  not  thereby  w%iT6 
the  defence  of  the  statute  of  ihni- 
tations.    Per  Mullin,  J.  Id, 

See  ExBcrroBfl  axd  AimnmrrRAr 

T0B8,  8. 

ACCUMULATION. 
See  Will,  8, 9, 18. 


ACTION. 

1.  A  hotel  guest,  who  haying  prop- 
erty in  his  possession  as  a  gratuitous 
bauee,  deliyers  it  into  the  custody 
of  the  hotel-keeper,  may  haye  an 
action  in  his  own  right  against  such 
keeper,  to  recoyer  for  the  loss  there- 
of;  and  this  is  so,  although  the  bai- 
lee may  not  be  responsible  for  such 
loss  to  the  actual  owner.  Kellogg 
y.  Sweeney.  807 

2.  And  in  such  action  the  bailee  may 
enforce,  to  its  fhll  extent,  the  lia- 
bility resulting  from  the  personal 
relauon  of  innkeeper  and  guest 

Id 

See  MoNBT  Paid,  1. 
New  Trial,  5. 
Pabtnkbship,  8. 
Quo  Warrahto,  1. 
Principal  and  Agbnt,  6. 
Rbal  Party  in  Interest,  1. 
Tenant  in  Common,  6, 7. 


ADMISSIONa 

1.  The  complaint  ayerred  an  amocnt 
earned  for  sendees,  &c,  contained 
no  all^gaticm  as  to  any  distinct 
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payments,  but  claimed  a  balance 
due  thereon,  after  deducting  pay- 
ments made;  the  answer  aenied 
each  and  every  alle^tion,  &c,  and 
set  up  a  counter-claim.  On  the 
trial  defendant  proved  the  counter- 
claim,  but  no  payments  were 
proved  or  admitted,  except  as 
admitted  by  the  complaint ; '  the. 
referee  regarded  the  *diSinfence 
between  the  balance  claimed  by 
the  complaint,  and  the  sum  therein 
fitated  as  originally  due,  as  repre- 
senting payments  made,  and  found 
kuat  the  defendant  was  entitled  to> 
4ie  allowed  >  the  amount  of  such 
difference,  together  with  the 
amount  of  his  counter-claim ;  he 
found,  however,  that  a  less  amount 
was  originally^eamed,  or  due,  than 
the  complaint  stated  In  that  respect, 
and  deducting  such  lesser  amount 
from  the  sum  of  the  counter-claim 
and  payments,  gave  defendant  the 
balance. — Ildd,  the  referee  erred 
in  deciding  that  the  pUdntiff 
conceded  the  payments  upon 
any  smaller  sum  Uian  the  com- 
plaint stated  to  have  been  originally 
due.     WkUe  v.  dmith,  460 

8bb  Eyidengb,  1, 3. 


AGENT. 

Bee  PBIKCIPAIi  AKD  Aqknt.  ^ 


AGREEMENT. 


BeeOoTsrsKisn. 


APPEAL. 
8e^  Practics,  1, 2, 7, 8, 9»  21, 22. 

RBFBBBSfi. 


ARBITRATION  AND  AWARD. 

1  It  was  covenanted  in  a  submission 
to  arbitration,  executed  between 
two  parties,  to  a  sole  arbitrator, 
that  they  would  keep  and  perform 
the  award,  provided  it  should  t)e 


made  in  writing,  under  his  hand, 
^  and  ready  to  1^  delivered  to  the 
said  parties  in  difference,  or  such 
of  them  as  shall  desire  the  same," 
on  or  before  a  colain  day.  After 
Rearing  had  thereunder,  the  arbi- 
trator drew  up  his  award,  and,  on 
the  day  preceding  that  named  in 
'  the  si4)mis8ion,  delivered  a  signed 
copy  to  the  prevaOing  party, 
retaining  in  his  possesmon  his 
unsigned  draft  only.  On  the  next 
day,  the  other  party,  knowing  of 
the  award  and  its  amount,  called 
on  the  arbitiator,  talked  with  him 
about  it,  made  no  request  for  the 
award,  or  that  a  counterpart  should 
be  made  and  delivered  to  him; 
but,  after  the  specified  day,  deman- 
ded a  copy.  The  arbitrator  offered 
to  sign  and  deliver  to.faim  the  draft, 
whidi  was  refttsed. — BM,  in  an 
action  by  an  assignee  of  the  award, 
against  the  unsuccessfbl  party 
therein,  that  the  ri^ht  of  the  Iatt<sr 
(the  defendant),  to  msist  on  ibnnal 
delivery,  had,  under  the  circum- 
stances, been  waived,  and  the 
award  was  valid.  Bumapy.  Loeey. 

Ill 

2.  That  thedefeodant  was  bound,  by 
the  terms  of  the  submission,  to 
make  Imown  to  the  arbitrator  a 
desire  to  have  th«  award  delivered 
to  him  before  the  time  Ibr  its  mak- 
ing and  dc^very  had  expired,  and 
could  not  defeat  it  by  showing  tiiat 
if  he  had  done  so,  it  would  not 
-have  been  ready  for  him:  ill 
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ASSBTa 


8o6  Devise  ija>  Devibeb,  1,  S. 


ASSIGNICENT. 


Bee  Insusakcb,  1, 2,  8l 
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ASSUMPSIT 
iSmPbokibb,  1,2. 

Makktkd  WOICAK,  5. 


ATTACHMENT. 

1.  In  an  action  founded  on  an  alleged 
breach  of  the  contract  to  marry, 
no  warrant  of  attachment  is  allow* 
ed  by  the  provisions  of  the  Code ; 
and  where,  in  such  case,  an  at- 
tachment has  been  issued,  it  will 
be  set  aside  on  motion.  Barnes 
Y.  Buck,  268 


AUDITOR. 
See  Cakal  Fund,  1, 2,  3,  4. 

AUTHORITY. 

See  CSOMFTBOLLEB,  1. 

BAILEK 
.   See  AcnoH,  1, 2. 

BILL  OP  LADING. 

1.-  A  writing,  which  is,  in  form,  a 
bill  of  ladmg,  but  signed  only  by 
the  consignor,  is  not  a  bill  of  la- 
ding.    Gaffe  Y.  Jaqueih,  207 

See  CoNSioROtt  ajtd  Con8I6neb,  1, 2. 

BOARDING-HOUSEKEEPER 

1.  Plaintiff^  who  was  a  housekeeper, 
but  not  accustomed  to  take  per- 
sons to  board,  uix>n  the  defendant's 
application,  received  the  latter,  and 
his  family,  into  his  house,  for  an 
indefinite  time,  with  a  general  un- 
derstanding that  he  (plaintiff)  was 
to  be  compensated  for  board  *  and 
accommodations. — HM^  plaintiff 
was  not  a  boarding-housekeeper 
within  tlM  ineanhi^^  of  the  Laws 


of  1860  (chap.  446,  p.  771),  allow 
ing  a  detention  of  the  baggisige  and 
e^ts  of  boarders,  for  board  due. 
Oady  V.  MeDtweO,  494 

2.  The  legal  meaning  of  the  term 
boarding-housekeeper  explained. 
Per  Johnson,  J.  Id. 


BONA  FIDE  PURCHASER. 

See  JuDGMiorre  and  Ezbcutionb,  9 
to  12 


CANAL  FUND. 

1.  The  auditor  of  the  canal  depart- 
ment is  not  authorized  by  law  to 
direct  in  his  warrant,  drawn  upon 
the  treasurer^  the  particular  bank 
having  on  deposit  money  belong 
ing  to  the  canal  fund,  upon  which 
the  check  in  payment  of  the  war- 
rant shall  be  drawn  bv  the  trea- 
surer.   Ths  People  v.  Bristol,      45 

2.  The  treasurer  of  the  State  has  the 
custody  and  control  of  the  canal 
fund,  subject  only  to  such  power 
over  the  same  as  is  by  law  vested 
in  the  commissioners  of  the  canal 
ftind,  and  has,  therefore,  the  right 
to  determine  from  which  deposi- 
tory the  money  shall  be  drawn  to 
satisfy  any  sucn  warrant.  Per  In- 
GALL8,  J.  Id, 

8.  And  it  seems  that  the  authority  of 
the  commissioneiB  to  direct  the 
treasurer  in  this  particular  mav  be 
more  satisfiictorily  infbrred  from 
the  general  powers  conferred  by 
law  upon  them,  than  such  authority 
in  the  auditor  can  be  inferred  fh)m 
the*  nature  of  his  office,  and  the 
duties  which  by  law  devolve  upon 
him.  Id, 

4.  The  commissionera  of  the  canal 
fond  having  passed  a  resolution 
that  the  treasurer  might,  in  his  dis- 
cretion, draw  the  check  in  pay- 
ment of  any  warrant  drawn  by 
the  auditor,  upon  any  bank  hi  the 
city  of  Albany  having  on  deposit 
money  applicable  to  the  paymeni 
of  the  claim;  and  the  luiditnr 
having  drawn  a  warrant  in  &vor 
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of  the  relator,  directing  the  trea- 
surer to  pay  by  check  on  the  Me- 
chanics* and  Farmers*  Bank,  and 
the  treasurer  haying  drawn  the 
check  in  payment  m  the  warrant 
on  the  Mercnants*  National  Bank, 
the  auditor  refused  to  countersign 
the  same  because  it  was  not  drawn 
on  the  bank  specified  in  the  war- 
nnL^Held,  on  appeal  from  an 
order  at  Special  Term,  directing  a 
mandamus  to  issue  requiring  the 
treasurer  to  draw  the  check  as 
required  by  the  warrant,  that  the 
treasurer,  and  not  the  auditor,  had 
the  right  to  select  the  bank  on 
which  the  check  should  be  drawn, 
and  that  the  order  appealed  from 
should  be  reversed.  Id. 


CANALS. 
See  Cakal  Fund,  1  to  4  inclusive. 

SUPKRINTENBBKT     OF      CaNAL 

Refaibs,  1, 2, 8. 


CARRIER 


8m  Common  Cakrisb. 


CASES  DOUBTED,  APPROVED, 
AND  EXPLAINED. 

AdatM  ▼.  F^t  Plain  Bank  (86  N.  Y., 
255),  disUnguished.  65 

Buhop  v.  BiaKop  (1  Kern.,  128X  ex- 
plained and  distinguished.        219 

Briffffs  V.  Brigg$  (20  Barb.,  477),  ex- 
plahied.  488 

Qoulding  v.  Davidson  (26  N.  T.,  604), 
distinguished.  101 

Grant  y.  Morse  (22  N.  T.,  828),  sug- 
j^tions  in,  doubted.  SO 

Lwingston  v.  Oibbons  (4  John.  Ch,, 
94),  explained.  494 

Murdoch  v.  Chenango  Mat.  Ins.  Co. 
(2  Coms.,  210),  explained.  20 

Norton  V.  jBaye<  (4  X>enlo,  245),  ex- 
plained. 494 

Parsons  v.  Nash  (8  How.  R,  454), 
explained.  488 

PfojOeY.  BenneU  (6  Abb.,  848),  upon 
a  certain  point  approved.  66 

People  v.  jPi«^(52  Barb.,  198),  ap- 
proved in  ^rt  222 

POUng  V.  Puling  (45  Barb.,  86),  re- 
viewed. 150 


Shttbart  V.  ffarteau  (84  Baib.,  441% 
suggestions  in,  disapproved.      488 

SnUdTY.  FUnfd  (18  Barb.,  582),  distln 
guished.  82 

TSUu  v.  Kingston  Mut  Ins,  Co.  (1 
Seld.,  405),  exDhuned.  20 

Vandertoort  v.  Palmer  (4  Dner,  677), 
expUined.  494 

WofToU  V.  Munn  (1  Seld.,  229).    Re- 
marks, disapproved.  807 

Wheeler  v.  Anthony  (10  Wend.,  846), 
distinguished.  464 


CERTIORARI 


Bee  EquAUZATioH  or 


COMMON  CARRIERa 

See  Telbgraph  Compakdes,  1  to  5 
inclusive. 

EVIDBKGE,12. 


COMPARISON  OP  WRrnNG& 


See  EviDSNCX,  11. 


COMPLAINT. 

^DncBBnoN,  1. 
Summons,  4. 
Telbgraph  Compaioes,  9. 

FORCIBLB  EnTBT  A2n>  DeTADF- 
ER,  1, 10. 

Practicb,  16, 17. 


COMPTROLLER. 


1.  On  an  appeal  ,bv  the  supervisoTB 
of  the  town  of  Watertown  (under 
§18,  Laws  1859,  chap.  812),  from 
the  decisions  of  the  supervisors  of 
Jefferson  county,  in  the  equaliza- 
tion of  assessments,  the  comptrol- 
ler made  his  determination,  upon 
proo&  taken  before  a  referee,  ap- 
pointed by  him  for  the  purpose, — 
nM^  the  statute  gave  hhn  author- 
ity to  do  80.      liopte  V.  HiUhcmse, 

87 

^Maitoamub,  1. 
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CONSIDERATION. 
i6ImGraitteb,1,2. 

YlCNDOB      AND     PUBCHAflEB   OF 

Lands,  JLd. 

MAHitTim  WOICAN,  5,  6. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Theoriginalshipperof  goods,  up- 
on a  boat  or  yesBei,  for  transporta- 
tion under  the  ordlnaiy  bill  of 
lading,  or  its  equiraleut,  remains 
liable  to  the  master  for  freight 
money  earned,  although  the  latter 
delivers  the  consignment  without 
exacting  payment  for  carriage,  of 
the  consignee ;  and  this  is  so,  al- 
though the  consignee  offers  to  pay 
the  ffeight,  whicm  the  master  re- 
refUses  to  receiye.  OtUon  y.  Mad- 
den. 172 

2.  M.  shipped  goods  to  W.,  the  bill 
of  ladmg  contained  a  marginal 
memorandum,  **  Ac  H.  A  Co." — 
Held,  M.  must  nevertheless  be 
deemed  the  oondgnor.  Id. 

JSee  BtLL  OF  Lading,  1. 

EVIDBNCB,  12. 


CONSPIRACY. 
8Be  Election  of  DmBCTOBS,  7. 

EVIDENGB,  17. 


CONSTITUTIONAL  LAW. 
See  Lboulativx  Powkb. 


CONSTRUCTION  OPWRITTBN 
mSTRUMENTa 

See  AbBTTBATION  AND  AWABD,  1,2. 

Bill  of  Ladino,  1. 
consionob  and  consionbb,  2. 
contbact,  4^. 
Dkvisb  and  Deyibeb,  1, 2. 
guabantt,  1,  2,  8. 
mobtgagu  of  cbattela,  5,  6. 
Pbincipal  and  Agent,  1. 


Pabtnebship,  2, 8. 

YbNDOB     and   PUBCHAaSB     OF 

Lands,  8, 9. 
Will,  1  to  16. 


CONTRACT. 

1.  A  party  is  under  no  obligation  to 
protect  himself  against  tne  conse- 
quences of  a  breach  of  contract 
until  it  occurs.  Until  then,  the 
contract  is  his  protection.  Baldwin 
V.  U.  8.  Tdeffraph  Co.  125 

2.  Irrespective  of  the  statute  of 
frauds,  a  party  who  has  not  signed 
a  written  agreement,  is  not  bound 
by  it    Oa^  v.  Jaqueih.  207 

8.  The  remaiics  in  WorraU  v.  Munn 
(1  Seld.,  229),  to  the  contrary,  dis- 
approved. Id. 

4.  A  contract  with  a  railroad  com 
pany  for  the  performance  of  labor, 
&c.,  upon  its  road,  in  the  construc- 
tion Uiereof,  by  which  the  con- 
tractor agrees  to  abide  by  the 
opinion  of  an  engineer  in  such 
company's  employ,  as  to  the  ade- 

auacy  or  his  labors  to  accomplish 
lie  contract  work  within  a  speci- 
fied time,  and  upon  notice  from 
such  engineer,  that  he  will  make 
the  exertions  and  arrangements, 
necessary  in  the  hitter's  opinion,  to 
compensate  for  previous  neg;lect 
and  to  insure  fulfillment,  as  stipu- 
lated ;  and  for  fSulure  so  to  do  that 
the  contract  shall,  at  the  option  of 
the  company,  be  at  an  end,  and 
that  he  will  be  liable  for  damages 
or  expenses  incurred  on  account  of  ' 
his  nefflect,  and  will  surrender 
XKMsession  of  the  road,  Ac ;  and, 
also,  further  providing  that  in  case 
of  fiiilure  to  ftilfill,  he  will  forfeit, 
as  a  penalty,  a  percentage  of  the 
price  of  services,  Ac.,  rendered,  to 
be  retained  by  the  company  from 
amounts  becoming  due  for  such 
services,  &c.,  until  completion  of 
the  contract;  and  that  no  sums 
due  over  and  above  such  percent- 
aee  shall  be  paid  until  completion 
of  the  contract,  and  that  such  sums 
shall  be  appropriated  to  expenses 
incurred,  if  any,  by  the  company, 
in  obtaining  completion  or  the 
contract  beyond  the  expense  pro 
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Tided  for  therein ;  although  it  is  to 
be  yeiy  liberally  construed  as 
severe  and  highly  penal,  will  if 
fairly  made  m  fairly  enfon^. 
Phdany,  The  Albany  and  SutqtM' 
huMia  RR  Ch,  258 

5.  So  held  in  an  action  upon  the  con- 
tract for  the  price  of  services,  &c., 
earned  by  the  pUnntiflb  as  assignees 
of  the  original  contractors.       Id, 

6.  The  contract  to  many  is  not,  it 
*  seems,  embraced  in  a  statate  refers 

ring  to  contracts  in  general. 
Bamu  Y.  Btusk.  268 

See  BOARDINGhHOUfiEKEEPER,  1. 

( V>K8IGK0R  AND  CoKSIOin&B,  1, 2. 

Counterclaim,  8,  7. 

Evidence,  1,  2, 18. 

Guaranty,  1, 2,  8. 

Guardian,  2,  8. 

Innkeeper,  1  to  4  inclusive. 

Married  Women,  1  to  7  inclu- 
sive. 

Mortgage  of  Chattels,  8. 

Principal  and  Agent,  1  to  6 
inclusive. 

Promise,  1, 2. 

Real  Party  in  Interest,  1. 

Telegraph  Companies,  1,  8, 4 
to  8  inclusiva 

Statute  of  Frauds,  1  to  4  in- 
clusiva 


CONTRACTOR 

1.  To  charge  a  railroad  corporation 
with  liability  for  the  indebtedness 
of  a  contractor  to  bis  laborets, 
under  §  12  of  the  general  railroad 
act  (Laws  1850,  chap.  140),  the 
indebtedness  must  arise  frcmi  ser- 
vices personally  performed  1^  the 
laborers.  Cumminge  v.  Neu>  Tork 
and  (ktoego  Mid,  R,  R  Go,  88 

2.  Accordingly,  where  an  action  was 
brought  against  a  railroad  com- 
pany, in  the  manner  provided  by 
that  section,  to  recx>Yer  for  the  sei^ 
vices  of  plaintiff  *8  servant  and 
team,  rendered  upon  the  defend- 
ant's road,  for  a  contractor  con- 
structing a  portion  thereof^  the 
claim  was  disallowed.  Id. 

See  Contract,  4 


CONTRIBUTION. 

1.  A  stockholder,  who  has  bees  com- 
pelled to  pay  the  debt  of  his  corpo- 
ration, may  have  an  action  ibr  con- 
tribution against  the  remaining 
stockholders  who  were  originally 
liable  with  him  for  the  same. 
AepinmU  y.  Torrance,  381 

2.  So  held,  where  the  stockholder 
had  been  charged  under  ttie  pro* 
visions  of  the  *' Act  for  the  Incorpo- 
ration of  companies  formed  to 
navigate  the  ocean  by  steamships*' 
(Laws  of  1858,  chap.  228,  p.  d02X 
which,  in  certain  events,  mipose 
upon  the  stockholders  a  several 
lialNlity  for  the  corporate  debts. 

Id. 

8.  The  equitable  doctrine  of  contri- 
bution  explained   and    enforced. 

Id. 

See  Btockhoidebs,  8. 


CORPORATION. 

1.  The  right  of  defado  directors  of 
a  corporation,  to  act  as  directors, 
cannot  be  questioned  coUaterallj 
in  an  action,  to  try  the  title  of  their 
appointee,  to  his  office.  Per  J.  0. 
Smith,  J.    Pioople  y.  Mils,        203 

See  CoNTRiBimoH,  1, 2. 

Election  of  Dirbctors,  1  to  7 

inclusive. 
Practice,  12. 

Principal  and  Agent,  1, 2. 
Railroad  Companieb,  1, 2. 
Stockholders,  1. 


COSTS  AND  counsi;l  FEEa 

1.  An  allowance  made  by  a  surrogate 
for  costs  and  cotmsel  fees  on  an 
accounting,  is  not  condusiYe  in  an 
action  by  the  attorney  to*  reoover 
for  his  services  and  disborsementSL 
MyffoU  y,  WiOcoai,  '55 

2.  In  such  action  there  is  no  distinc- 
tion, as  regards  interest,  between 
diargee  for  disbursements  and  ton 
services;  in  neither  case  can  inter- 
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e8t  be  charged,  by  way  of  penalty 
for  a  de&ult,  until  a  demand  htia 
been  made,  or  the  account  is  liqui- 
dated between  the  parties,  or  the 
debt  has  become  due  by  the  termi- 
nation of  the  employment        Id. 

See  ExECTJTOBS  and   ADMiNifinrRA- 
t6^8,  i  to  6  Indushre. 


COUNTER-CLAIM. 

L  The  complaint  ayerred,  that  under 
a  contract  between  the  plaintiff  and 
defendant,  the  latter  had  received 
a  sum  of  money,  two-thirds  of 
which  belonged  to  the  plaintiff,  and 
the  balance  to  the  defendant,  and 

"   claimed  the  two-thirds ;  tlie  answer 

§  leaded  the  statute  of  limitations, 
enied  the  alleged .  receipt  of  the 
money,  averred  to  the  contrary, 
^at  plaintiff  had  received  it  under 
the  contract,  and  demanded  judg- 
ment for  the  one-third. — HM^ 
glaintiff  could  not,  without  plead- 
ig  it  in  reply,  avail  himself  ^f  the 
statute  of  limitation^  'In  bar  of 
defendant's  claim  to  the  one-tliird. 
CHnU^n.  V.  Edi^.  61 

2.  The  defendant's  averment  of  in- 
debtedness by  plaintiff,  was  a  state- 
ment of  new  matter  constituting  a 
counter-claim.  Id, 

8.-  The  term  counter-claim,  as  used 
by  the  Code,  comprehends  recoup- 
ment and  set-off.  Per  Boardbcaiy  , 
J.  Id. 

4.  Section  64  of  the  Code,  permits  a 
counter-claim  in  a  Justices'  Court, 
of  the  same  nature,  as  the  counter- 
claim allowed  in  actlone  in  thib 
court     WiOiame  v.  BStner.       800 

6.  And  a  defendant  may  recover  up- 
on a  counter-claim  m  that  court, 
to  an  amount  not  exceeding  f200, 
over  and  bjey^ad  extinguishinf 
the  plaintiff's  claim.  Id, 

6.  In  an  action  brought  by  a  mem- 
ber of  a  partnership  firm,  on  a 
promissory  note,  given  to  him  with 
the  firm's  consent,  on  a  loan  of 
firm  money,  with  reference  to  a 
firm  transaction, — Eeld^  that  defen- 


dant could  not  set  up  a  counter- 
claim for  damag^8,  existing  in  his 
favor,  against  the  firm,  and  arising 
out  of  the  contract,  with  reference 
to  which,  the  loan  for  which  the 
note  was  given,  was  made.  Mynr 
deree  v.  8nook.  488 

7.  The  suggestion  to  the  eontrair  in 
Schubart  v.  Harteau  (84 Barb.,  447), 
held  to  be'«W/«r,  and  BHggs  v. 
Brigge  (20  Barb.,  477),  upon  which 
the  same  is  based,  conmiented  up- 
on, and  the  latter  case,  and  Par- 
mm$  V.  Na»h  (8  How.  Pr.  R,  454), 
explained.  IcL 


COUNTY  CLERK. 

See  JUDGMKKTS    AKD  ExECtJTIOKB,  1 

t||  5  inclusive. 


COUNTY  COURT. 

1.  A  sale  of  infant's  real  property 
having  been  made  and  compfetea, 
under  proceedings  before  a  County 
Court,  a  subsequent  order  of  the 
same  court,  directing  the  special 
ffuanlian  to  invest  the  proceeds,  in 
land  outside  the  county  over 
which  its  jurisdiction  extends,  the 
infiint  and  special  gtiardian  being 
at  the  time  resident  in  the  county 
where  such  land  is  located,  is  a 
nullity.    StOee  V.  Beeman.  90 

2.  Whether  proceeds  of  a  judicial 
sale  of  infant's  real  property,  re- 
maining in  the  hands  of  the  spec- 
ial guardian,  can  be  regardect  as 
land,  under  2  R  S.,  195,  §  180,  in 
such  sense  as  to  give  a  County 
Court  power  to  direct  the  disposi- 
tion thereof.    Quere,  Id. 

8.  The  power  of  County  Courts,  un- 
der §30,  sob.  6,  of  the  Code,  for 
sale,  etc,  of  an  infant's  real  estate, 
includes  all  incidental  powers  and 
the  use  of  means  necessary  to  com- 
plete the  sale,  br  transferring  the 
mfant's  title,  ana  securing  to  him 
the  avails  of  his  interest  in  his 
estate.    Per  Johnson,  J.  /dL 

4.  But  whatever  is  done  in  this  re- 
spect, must  be  done  when  the  par* 
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ties  and  saldect-matter  are  before 
the  court,  and  as  part  of  the  ixro- 
ceedinfs  to  sell,  etc.  The  secority 
then  aeemed  neoeBSaiy,  if  giren, 
or  investment  ordered,  if  made,  is 
the  Judgment  of  the  court;  its 
powers  are  exhausted  thereby,  and 
.  itBjurisdiction  oyer  the  parties  and 
subject-matter  is  at  an  end.       Id. 

5.  Rule  69  of  this  court  refers  to  pro- 
ceedings at  the  time  of  sale.      ItL 

6.  At  least,  it  elm  control  County 
Courts,  only  as  so  applicable;  it 
cannot  enlaige  their  statutory  pow- 
ers. ItL 

7.  The  powers  conferred  by  2  R  8., 
Ids,  §179,  upon  the  CourtofChan- 
ceiy,  through  which  the  in&nt  is 
made  a  ward  of  that  court,  from 
the  time  of  the  application,  for  the 
purposes  enumerated  in  the  stat- 
ute, haye  not  been  expressly  giyen 
to  the  Coun^  Courts,  and  cannot 
be  implied  from  mere  power  to 
sell  in&nts*  lands.  Id, 


COURT  OF  A  JUSTICE  OF  THE 
PEACR 

1.  Proceedings  in  Justices*  Courts 
are  to  be  liberally  reviewed,  and 
the  Judgments  therein  will  be  sus- 
tained unless  manifestly  erroneous. 
MeyiaU  y.  McClare.  82 


/SmCountbb-cla]m,4,  6. 

Judgments  and  Exbgutionb,  1, 2. 


COVENANT. 

1.  It  is,  it  seems,  the  tendency  of 
courts  governed  by  the  rules  oi  the 
common  law,  to  &yor  and  facilitate 
remedies  on  covenants  of  title,  and 
to  moderate  the  ancient  rule,  which 
is,  in  many  cases,  severe  and  un- 
lust  to  the  purchaser.  Bardew&U  v. 
ChUe,  141 

See  NuiBANCB,  6,  7. 

Sale  of  Chattbls,  1  to  5. 


CREDITOR 
See  Gbahtkb,  1, 2. 


CRDONALLAW. 
See  WiTHSBB^  1, 2,  & 


DAHAGE& 

1.  The  liability  of  defendant  as  a 
hotel-keeper,  for  coin  left  in  his 
poesessioif  ty  the  plaintiff,  being 
esteblished,— IZUii,  plaintiff  was 
entitled  to  recover  the  market  val- 
ue thereof  in  cuirency.  K^logg  v. 
Sweeney,  897 

See  CONTBACT,  1. 

CoTJNTERCT.Anf,  6,  7. 

Mabtbr  and  Srrvant,  1, 2,  & 
Tblbqraph  Companubs,  8. 


DSLIVERT  OF  INSTRUMENTa 

^  Abbitration  and  Awabd,1,2. 
Stamp,  1. 


DEMAND. 

iSm  ABBETRATION  AND   AWABD,  2. 
HOBTOACUB  OF  CkATTXU,  5. 


DEICURRER 

1.  A  defendant  cannot  avail  himself 
at  the  trial,  of  defenses  to  which 
demurrers  have  been  interposed 
and  sustained.  BaUMn  v.  U.  & 
Telegraph  Co.  125 

See  FBAcncB,  16. 


DESTRUCTION  OF  PROPERTY. 

See   SUFEBINTBNDENT    OF   CaHAU, 

1. 2, 8. 


1 
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DEVISE  AND  DEVISEE. 

1.  A  testator  mortgaged  his  individ- 
ual real  estate,  to  secore  tlie  pay- 
ment of  the  notes  of  his  firm,  and 
died  before  their  payment,  having 
devised  the  mortgaged  property, 
without  express  direction  m  his 
will  for  payment  of  the  mortgage. 
Held^  the  nrm  assets  were  pnmar- 
ibr  liable  to  satisfy  the  mortgage. 
Mobinaon  v.  Bobinwn,  117 

9.  And  it  seems  the  devisee  would 
(under  §  4, 1  R  8.,  749),  be  chfu^:e- 
able  with  payment  of  the  mort- 
gage to  the  extent  of  any  deficien- 
cy of  the  firm  assets  for  that  pur- 
pose. Id. 

8.  And  such  firm  assets,  which  were 
sufl^cient  to  meet  the  firm  liabili- 
ties, including  the  notes,  having 
come  into  the  hands  of  his  execu- 
tors through  the  testator,  to  whom 
they  came  as  surviving  partner. — 
Edd^  the  executors  were  equitable 
trustees  to  pay  the  partnership 
debts,  and  distribute  the  surplus; 
and  the  devisee,  being  plamtiff  in 
an  action  for  the  purpose  against 
them  and  other  necessary  parties, 
was  entitled  to  Judgment  for  satis- 
fitction  of  the  mortgage  out  of  the 
partnership  flmda.  Id, 


DIKBGTOR& 

See  COBPOBATIOK,  1. 

RaILBOAD  COMPAHIBfi.  1,  2. 


DISCRETION. 

1.  Upon  the  trial  of  an  action  of 
^ectment,  defendant  moved,  after 
a  Jury  had  been  impanneled,  to 
dinniss  the  complaint,  as  contain- 
ing no  description  of  any  land. 
The  motion  was  reftised,  and  he 
excepted;  later  in  the  trial,  and 
after  an  accurate  description  of 
the  premises  claimed  had  been 
given  in  evidence,  the  court  allow- 
ed the  plaintiff  to  amend  by  in- 
serting such  description  in  his 
complaint. — Heldf  that  conceding 
the  aescription  to  have  been  orig^ 

Lansing  —  Vol.  L        68 


naUy  uncertain  and  defective  (un- 
der 2  R.  a,  804,  §8X  the  court  was 
at  liberty  to  proceed  with  the 
trial,  ana  the  allowance  of  the 
amendment  was  an  exercise  of 
Judicial  discretion  not  sul:()ect  to 
review.    (HendoffY.  Qfok,         37 

SeeTBiAi^l, 


DIVISION  PENCEa 


1.  Plahitiff  and  defendant  owned 
and  occupied  contiffuous  premises, 
facing  a  highway ;  aefendant  drove 
a  poet,  partly  on  the  plaintiff's 
land,  at  the  point  where  their  fh>nt 
fences  came  together,  claiming  the 
right  to  maintain  it  there,  as  part 
of  his  front  fence.  In  an  action 
by  plaintiff,  to  recover  damsees 
for  trespass,  on  account  thereol— 
Held,  the  Jury  were  rightly  in- 
structed that  the  post  was  not  part 
of  a  division  fence.  Warren  v. 
Sabin.  70 

2.  The  rule  as  to  division  fences  per- 
mits them  to  be  placed  equally  on 
the  land  of  each  ac^oining  owner. 

Id. 

8.  It  has  its  fbundation  wholly  in  the 
statute,  and  does  not  apply  to 
fences  meeting  on  the  fh>nt  of  ad- 
joining premises.  Such  fences  are 
required  to  terminate  at  the  divi- 
sion line.  Id. 


DOCKET  OP  JUDGMENT. 


See  JuDoxKNTS  and  EzBOunoiia,  1 
to  6  inclusive. 


DOWER 


See  Will,  16. 

Harrikd  Women,  8. 
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EJECTMENT. 

Nbw  Triai.,  5. 
Practicb,  8, 6. 

TaXSS  and  ABBBflSKHKTfi,  2. 


ELECTION  OF  DIRECTORa 

1.  It  being  provided  by  the  by-laws, 
and  Btated  in  the  notice  of  the 
annual  meeting  for  the  election  of 
directors  of  a  railroad  company, 
that  the  polls  would  be  opened  at 
twelve  and  continue  open  until  one 
o^clock,  the  fiict  that  the  poll  was 
not  open  until  after  twelve  o'clock, 
and  continued  open  until  after  one 
o'clock  does  not  mvalidate  the  elec- 
tion. People  V.  AXbany  d  Sus^ie- 
Jianna  R  R  Oo.  808 

2.  Surprise  and  ihtud  upon  a  part  of 
the  electors  is  ground  for  avoiding 
an  election,  and  all  acts  done  bv 
portions  of  the  corporators,  which 
bear  the  wpearance  of  trick, 
secrecy,  or  mud,  will  be  held 
invaHd.  Id. 

8.  Accordingly,  if  a  portion  of  the 
stockholders  meet  and  oivanize 
before  the  hour  named  in  the  by- 
laws, and  notice  for  the  annual 
meeting,  and  afterward,  when  the 
hour  actually  arrives,  without  any 
actual  change  hi  the  organization, 
pass  resolutiions  previously  pre- 
prepared,  that  the  meeting  proceed 
with  the  election  of  directors,  wHh 
the  same  chairman  and  secretaiy, 
and  also  that  the  annual  election 
of  directors  and  inspectors  pro- 
ceed, with  the  inspectors  first 
chosen,  the  organization  of  the 
first  meeting  is  dt)viou8ly  a  surprise 
and  fraud  upon  many  of  the 
Aockholders  entitled  to  attend  and 
take  part  in  it ;  and  (he  reorrailzed 
meeting  in  fact  and  in  legal  effect, 
but  a  continuance  of  the  first 
meeting,  and  irr^lar  and  void  as 
against  such  stockholders  as  do  not 
participate  in  it ;  and  such  meetinir 
as  to  its  effect  on  the  validity  of 

«  another  meeting  duly  organized 
soon  after  the  proper  hour^  must 
be  regarded  in  law  as  if  it  had 
never  been  held.  Id, 


4.  The  service  on  totpeeton^Tif  dec- 
tion,  chosen  at  the  last  annual 
meeting,  of  an  ii\|unctien  restrain- 
ing them  from  acting,  and  the  ser- 
vice of  an  order  of  arrest,  on  the 
president  of  a  railroad  company 
within  half  an  hour  of  the  time 
fixed  for  the  annual  meeting, — 
Held^  imder  the  circumstances,  an 
obvious  and  designed  surprise  upon 
the  great  body  of  stockholders  of 
the  corporation,  and  intended  to 
hinder  and  embarrass  theuL      Id, 

5.  The  pre-occupation  of  the  direc- 
tor's room,  bef<Mre  th6  hour  fixed 
for  an  election,  by  a  large  number 
of  persons  specially  imported  fbr 
the  purpose  and  fiimished  with 
proxies,  that  they  mieht  participate 
m  the  stockholders  meeting  and 
in  the  election, — Heldy&  gross  per- 
version and  abuse  of  the  rifht  to 

•  vote  by  proxy,  and  a  clear  inSinge- 
ment  of  the  rights  of  bona  fide 
stockholders.  Id, 

6.  It  seems  that  an  election  held  in 
distinct  violation  of  a  valid  injunc- 
tion duly  sei^red,  would  be  set  aside 
on  a  summary  application  to  the 
court,  pursuant  toj  5,  title  4,  chap. 
8,  first  part  of  the  Bevlsed  Btotutea. 

Id, 

7.  The  choice  of  a  certain  set  of 
directors,  procured  through  a  pre- 
conceived scheme,  combination  or 
conspiracy^  to  carry  their  election 
by  the  use  aiid  abuse  of  legalpro- 
cess  and  proceedings,  and  by  enorts 
and  contrivances  to  prevent  a  fkir 
election  of  inspectors,  adpdged 
invalid ;  and  another  set  of  dinM>- 
tors,  chosen  at  another  meeting  of 
the  stockholders,  held  at  the  same 
time  and  pla(^  held  to  be  duly 
elected.  id. 


EMPLOTEB. 


See  Master  Aia>  SsRYAirr,  1»  d,  8 


ENCROAOHMENT. 


See  KmsARGB,  1  to  (S. 
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EQUALIZATION    OF    ASSESS- 
MENTS. 

1.  The  Qomptrollex's  deciaioA  upon 
an  appeal  by  supenriaofB  (under  § 
18,  Laws  1859,  chap.  312),  having 
been  l»t>Uf  hi  into  this  court  for 
review  upon  a  common  law  eertio- 
rarif  it  appeared  flrom  the  retam 
that  he  liad  united  the  personal 
and  real  estate,  and  thus  had 
allowed  the  deduction  of  too  large 
a  sum  ftom  the  amount  assessed 
on  the  town  by  the  county  super- 
visors; the  court  corrected  the 
comptroller's  error,  and  modiflea 
his  determination  .accordingly. 
F^opU  V.  BOhoum.  87 

See  COMFTBOLLER,  1. 


EQUITIES. 

8$$  PABTHBBflHIP,  8. 


ESTOPPEL. 

1.  Upon  the  trial  of  an  action  to 
recover  damages  for  continuing  a 
nuisance,  the  plaintiff  gave  in  evi- 
dence the  Judgment  roll  of  a  Judg- 
ment in  his  favor,  against  the 
defendant,  which  was  shown  to 
have  been  rendered  upon  the  alle- 

fstion  and  proof,  that  defendant 
ad  caused  the  nuisance  by  erect- 
ing an  embankment  on  his  own 
premises. — ffeld^  defendant  was 
not  precluded  from  showing,  that 
he  had  parted  with  the  possession 
and  ownership  of  the  premises, 
previously  to  the  commencement 
of  the  action  in  which  such  judg- 
ment had  been  rendered.  Uanm 
V.  CotHng.  288 

2.  A  defendant  acQudged  in  an  action 
against  him  to  be  the  owner  of 
stock,  is  not  estopped  by  the  judg- 
ment flrom  den^ng  his  ownership 
in  an  action  against  him  by  another 
plaintiff.     AnrinwaU  v.  Ibrrance. 

881 

&  And  it  seems  a  judgment  from 
which  an  appeal  is  pending  is  not 
a  final  Juagment  by  which  the 


parties  are  prevented   from  dis- 
puting the  facts  ac^udged  therein. 

Id. 

Bee  Pabtnbbship,  1. 


EVIDENCE. 

1.  The  complaint  averred  a  contract 
with  I.,  as  the  defendants'  agent; 
I.  verified  the  answer,  and  recited 
in  the  affidavit  of  verificati(m  his 
agency  for  the  defendants  in  mak- 
i^  thc.conti-act — Held^  the  affida- 
vit was  inadmissible  as  evidence 
of  L's  agency  in  making  the  con- 
tract   Bowen  v.  pKnoeU,  1 

2.  The  defendants  did  not,  by  obtain- 
ing a  standing  in  court,  tlirough 
I.*8  verification,  become  bound  by 
the  recitals  in  the  affidavit,  as  hav- 


ing been  authorized  or  adopted  b 
them. 


I 


8.  When  the  entire  damages,  claimed 
to  have  resulted  from  the  negli^nt 
performance  of  specific  services, 
are  sought  to  be  inferred,  and  esti- 
mated, from  proof  of  negligence, 
and  of  its  nature  and  extent,  in 
respect  to  a  part  of  the  services, 
the  inference  and  estimate  must 
be  made  by  the  Jury.  HoUie  v. 
Wagar.  4 

4.  Accordinglv,  a  witness  having  tes- 
tified, that  he  had  re-dug  a  part 
of  a  field  of  potatoes,  which  had 
been  dug  by  plaintiff  on  contract, 
and  had  found  a  certain  quantity 
of  potatoes  still  in  it;  and  the 
dimensions  of  the  field  being  given, 
*was  asked  how  many  bushels  of 
potatoet  had,  in  his  Jud^ent, 
been  left  in  the  ground  by  plamtiff.- 
Hddy  that  the  question,  assuming 
a  test  of  damages,  and  calling  for 
the  opinion  of  the  witness,  was 
properly  overruled.  Id, 

5.  Whether  a  written  statement  of 
items  made  by  the  witness,  and 
verified  by  his  oath  on  the  stand, 
and  which  he  is  ready  to  veriQl 
orally  in  detail,  is  not  admissible 
in  eiddence  in  the  first  instance  as 
an  account — Qu^rv.  Fratkee  y. 
McBUume.  7 
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6.  In  an  action  to  reoorer  the  pro- 
ceeds of  sales  made  by  defendant, 
as  agent  for  tbe  plaintiffii,  the 
def'Mdant  having  testified  to  the 
collection  of  different  amoants  for 
the  plaintiffs,  and  to  a  settlement 
at  which  he  paid  Ihem  a  specific 
sum,  is  entitled  to  the  benefit  of 
his  own  tebUmony  as  to  the 
completeness  of  the  acoomiting, 
and  may  be  asked  the  general 
question  whether  or  not  he 
accounted  for  all  the  moneys  col- 
lected for  them.  Id, 

7.  And  when  such  defendant,  as  a 
witness,  states  that  he  had  made 
deductions  ttom  claims  collected 
by  him,  and  was  authorized  to  do 
so  if  he  thought  necessary,  and 
that  on  his  settlement  with  plain- 
tiff he  was  asked  by  one  of  Uiem 
if  certain  deductions  made  were 
necessary  in  order  to  collect  Uie 
claims,  and,  upon  his  answering 
affirmatirely,  the  deductions  were 
allowed,  he  may,  in  order  to  estab- 
lish the  fairness  of  his  transactions, 
be  asked  if  the  deductions  made 
by  him,  were  in  fiict  necessary  in 
order  to  collect  the  claims  in  ques- 
tion. Id, 

8.  He  may  also,  in  the  first  instance, 
show  the  total  amount  allowed 
him  in  settlements  made  with  one 
of  the  plaintiflb,  for  time  and 
expenses ,  such  allowance,  was  an 
admission  by  plaintifb  of  the 
correctness  of  the  chaiges,  to  the 
benefit  of  which  defendant  was 
entitled.  And  the  error  in  exclud- 
ing the  testimony  will  not  be  dis- 
regarded on  appeal,  because,  on 
his  cross-examination,  the  witness 
could  not  state  particularly  what 
took  place  at  the  settlements.    Id. 

9.  In  an  action  against  B.,  the  mort- 
gagee, and  the  administrators  of  8., 
to  set  aside  a  mortgage  from  S.,  as 
without  consideration  and  in  fraud 
of  plaintiff,  who  claimed  to  be  a 
creditor  and  subsequent  purchaser, 
B.,  testified,  as  a  witness  for  plain- 
tiff, that  her  mortgage  was  upon 
consideration  of  the  surrender  of 
notes  given  to  her  by  8.,  for  services 
rendered  to  him,  and  also  other  in- 
debtedness of  8.  to  her.  Plaintiff 
then  offered  to  show,  by  other  wit- 
nesses, that  the  notes  were  gratui- 


tous ;  that  the  services  were  never 
rendered,  and  no  relation  of  em- 
ployer and  employee  ever  existed 
between  8.  ana  B. ;  also,  that  the 
notes  and  mortgages  were  given  for 
an  ill^;al  consideration.— Abf,  the 
evidence  was  properly  excluded,  as 
tending  to  impeach  plaintiff's  own 
witness.    SkadboU  t.  BoimtL    121 

10.  On  the  trial  of  an  issue  to  deter- 
mine whether  an  all^iped  testatot^a 
signature  is  senuine  or  simulated, 
it  seems  that  his  dedaration^  made 
before  the  date  of  the  allied  will, 
that  he  intended  to  give  his  pro- 
perty to  the  legatees  therein  named ; 
and  his  declaration  made  after  that 
date,  that  he  had  made  such  will, 
are  inadmissible  as  evidence  to  sus- 
tain the  genuineness  <^  the  signa- 
ture.   JwMon  V.  J7tidb.  150 

11.  The  rule  exduding  the  opmion 
of  experts,  whether  a  signature  is 
genuine  or  simulated,  formed  by 
comparing  it  with  other  writings, 
not  in  evidence  in  the  cause  or 
admitted  to  be  genuine,  stated  and 
applied  in  this  case.  Id. 

12.  In  an  action  bron^t  against  a 
carrier  by  a  consignee  to  recover 
damages  for  ii^uir  to  goods  while 
in  tratmht^  the  plalntin  gave  in  evi- 
dence a  writing  in  the  usual  fonn 
of  a  bill  oi  lading,  rigned  by  the 
consignor  only,  by  inuch  it  ap- 
peared that  the  defendant  had 
received  the  goods  for  tranmorta- 
tion,  subject  to  the  ordinary  luibili- 
ties  of  a  common  carrier. — EM, 
defendant  might  show  in  defence  a 
contract  to  cany,  subiect  to  the 
owner's  risk.  Oaffer.Jajueih,  207 

18.  A  written  instrument,  adopted  by 

Carties  as  containing  a  contract 
etween  them,  but  not  mutually 
slmed,  is  not  conclusive  evidence 
of  such  contract  Id, 

14.  A  mortgagee  of  chattels,  under  a 
mortgage  containing  a  clause 
which  gave  him  power  in  case  he 
deemed  **  himself  unsafe,'*  to  take 
possession  of  the  mortgaged  prop- 
erty, and  sell  the  same  at  public  or 
private  sale,  took  possession  under 
such  clause,  advertised  and  sold  the 
said  property^  without  demand,  or 
personal  notice  of  sale  to  the 
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mortgagor,  and  brought  an  action 
for  a  bilanoe  doe  upon  the  mort- 
gage, after  applying  the  proceeds. 
It  was  heldj  toat  the  mortgage  was 
properly  received,  at  the  mal,  as 
evidence  of  the  claim  thereon. 
Huffffam  Y.  Frjfer.  276 

15.  Also,  there  being  no  proof  of 
fraud  in  the  sale,  and  the  question 
being  put  to  the  plaintiff,  as  a 
witness,  without  intending  to 
establisn  fraud,  whether  the  pur- 
chaser paid  him  any  money 
thereon,  tliat  such  question  was 
properly  excluded,  as  well  as  testi- 
mony upon  the  vsLlue  of  the  prop- 
erty. Id. 

16.  HMy  also,  plaintiff  might  show 
that  the  sale  was  &irly  made,  and 
that  plaintiff  *s  testimony  was  com- 
petent upon  the  question  whether 
he  **  deemed  himself  unsafe"  to 
allow  the  property  to  remain  in 
defendant's  possession.  Id, 

17.  The  ex  parte  appointment  in  a 
certain  action  of  a  receiver,  who 
obtained  possession  of  certain  scrip 
and  voted  on  it,  and  the  ex  parte 
appointment  in  another  action,  of 
interested  parties  as  receivers  of 
the  books  and  papers  and  property 
of  a  railroad, — Ueld^  evidence  that 
the  suits  were  instituted  and  the 
orders  applied  for  with  a  fraudu- 
lent design  to  aid  the  election  of  a 
certain  set  of  directors.  PeopU 
V.  Albany  and  Suequehanna  B.  R, 
Co,  806 


^SmEbtoppbl,  1. 

FORCEBLB  ENTBT  AKD  DbTAIN- 
BR,  2,  4. 

Imbubancb,  2. 

Master  and  Sbryant,  4. 

MORTOAQB  OF  ChATTBLS,  2,  8. 

New  Trial,  1, 4. 
Stamp,  1. 

Statute  of  Frauds,  1. 
Telegraph  CoifPAiiiEfl,  9. 
Witness,  1, 2, 8. 


EXCEPTION. 
Bee  Peactigb,6. 


EXCEPTIONS  AND  RESERVA- 
TIONS IN  DEEDS. 

See  Vendor  and  Purchaser  op 
Lands,  8, 9. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  liability  of  an  administrator 
for  the  fees  of  counsel  employed  by 
him  on  an  accounting  is  personal 
MygaU  v.  WHioox.  65 

2.  Executors  and  administrators  suing 
in  their  representative  character, 
unneceeearUy^  in  cases  where  the 
cause  of  acUou  (if  any)  accrues  to 
them  in  their  inoividual  right,  and, 
&iling  to  recover,  arc  personally 
liable  to  the  defendant  for  costs. 
BMrige  v.  Seott,  808 

8.  Where  the  record  shows  that  the 
cause  of  action  (if  any)  arose  after 
the  death  of  the  testator  or  intes- 
tate, such  right  of  action  vests  in 
the  executor  or  administrator  in 
his  private  right,  and  he  cannot  in 
such  case  escape  the  penalty  of 
costs  by  suing  in  form,  in  his  repre- 
sentative capacity,  unnecessarily, 
if  he  fiiils  to  obtam  Judgment    Id, 

4.  Where  the  record  shows  the  ac- 
tion to  be  maintainable  (if  at  all) 
in  the  individual  right,  no  motion 
is  necessary  to  chaige  such  plain- 
tiff with  costs ;  ludgment  therefor 
may  be  entered,  of  course,  as  in 
orainary  cases,  upon  the  clerk's 
taxation.  Id, 

5.  Section  317  of  the  Code  has  not 
changed  the  former  law  of  person- 
al liability  of  executors  and  ad- 
ministrators plaintifib,  for  costs,  in 
actions  unnecessarily  brought  by 
them  hi  their  representative  capac- 
ity where  they  mi^ht  have  sued  in 
their  individual  right,  and  judg- 
ment passes  against  them.  Id. 

6.  The  case  of  Woodruf,  administra- 
tor,  ▼.  Chok  (14  How.,  481),  con- 
sidered to  be  an  erroneous  con- 
struction  of  the  Code  upon  thia 
subject  Id 
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7.  One  of  the  testator's  daughters  be- 
ing deceased  intestate,  having  died 
after  the  testator,  and  while  a  resi- 
dent of  Connecticut,  and  leaving  a 
husband  and  chlldlren  surriving 
her ;  and  said  husband  having  ob- 
tained letters  of  administration  in 
New  York,  and  being  a  party  to 
actions  for  construction  of  the  will, 
&c.,  before  the  court  for  determina- 
tion, and  plaintiff  in  one  of  said  ac- 
tions, and  it  appearing,  that  by  the 
law  of  Connecticut,  he  was  enti- 
tled to  a  life  estate  only  in  the  per- 
sonal  estate  of  his  deceased  wife, 
and  her  children,  who  were  minors, 
to  the  remamder. — IMd^  security 
should  be  required  of  him  before 
such  estate  should  be  placed  in  his 
hands.    Manioe  v.  Maniee.        848 

8.  An  administratrix  caused  a  notice 
to  be  published,  under  an  order  ob- 
tained from  the  surro^te  for  the 
purpose,  requiring  creditors  to  pre- 
sent their  claims  against  her  intes- 
tate's estate,  to  her  attorney. 
Plaintiff  presented  his  account  ac- 
cordingly, and  left  it  with  the  at- 
torney, and  no  objection  was  made 
thereto  until  more  than  three  years 
after  such  presentation,  when  it 
was  rejected  by  the  administratrix ; 
afterward,  and  when  ten  years  from 
the  time  the  last  item  of  the  ac- 
count accrued,  had  elapsed,  an  or- 
der was  entered  by  Uie  surrogate 
on  consent  of  parties,  under  the 
statute,  referring  the  claim  to  refe- 
rees for  a^udication,  and  on  the 
hearing  before  such  referee,  the  ad- 
ministratrix insisted  upon  the 
statute  of  limitations  as  a  bar  to  a 
recoveiy ;  the  referees  found  for  the 

Slalntiff. — Held^  on  appeal,  their 
ecision  should  be  reversed.  Buck- 
Un  V.  Chopin,  443 

9.  A  reference  under  the  statute  (3  R. 
8.,  88,  §  36),  stands  in  place  of  an 
action,  and  the  entiy  or  an  order  to 
refer  must  be  deemed  its  com- 
mencement, for  the  purpose  of 
determining  whether  it  has  beeni 
brought  withhi  the  time  limited  by 
the  statute.  Id, 

8m  AocoTTirr,  1. 

Acxx>uNT  Stated,  1,  %, 
Deyibb  and  Dbyises,  8. 
Joint  Liability,  1. 
Statutb  of  Limitations,  d. 


EXPERTS  AOT)  OPINIOK& 
Bm  Eyxdsnck,  11. 

FIXTURES. 

1.  Unattached  scantling,  which  had 
been  used  to  hang  tobacco  on  te 
cure,  in  a  bam,  built  on  a  farm 
where  tolMtoco  had  been  raised, 
which  were  put  up  and  taken 
down,  as  they  w^re,  or  were  not 
wanted  for  the  drying  of  the  to- 
bacco; and  at  the  time  of  the  sale 
were  partly  piled  up  in  the  bam, 
and  partly  used  as  a  scaffolding 
for  straw;  no  tobacco  having 
been  raised  on  the  farm  for  a  year 
or  two  previously. — Hdi,  not  to 
pass  as  fixtures  by  a  conveyance 
of  the  fkruL    Noym^,  Terry.   219 

3.  In  determining  wlwt  will  pass  as 
fixtures  by  a  deed  conveying  the 
freehold,  the  distinction  between 
thines  actually  annexed,  and  things 
totafly  disconnected,  is  one  of  the 
most  easy  and  certain  application, 
and  should  be  mauitained,  except 
where  the  exigencies  of  trade,  or 
long  established  usa^,  or  precise 
autborily  has  established  an  ex- 
ception. i3L 

8.  The  case  of  Buhop  y.  BitJwp  (1 
Kern..  128),  explained  and  disting- 
uishea.  M. 

Sm  Quabdian,4 


FORCIBLE    ENTRY   AND   DE- 
TAINER 

1.  Where  the  complamt  in  proceed- 
ings for  v^fmreiUefintry  anddetainer 
is  defective,  for  omitting  to  set  out 
the  nature  of  the  complainant's 
title  or  interest  in  the  premises, 
and  the  objection  is  properly  t*- 
ken  before  the  county  jndge  and 
overraled,  the  dtfenduit,  ailerthe 
proceedings  are  brought  into  this 
court  by  certiorari,  should  renew 
the  objection  before  he  traverses 
the  inquisition.  Jfier  wrdiet  for 
the  relator  upon  auch  defective 
complaint,  it  is  too  late  to  make 
the  objecdon,  but  the  verdict  will 
be  sustained  U  the  &cts  proved  on 
the  tried  are  such  as  entitle  the  re- 
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lator  to  the  pFotecUon  ^^f  the  rtat- 1     oolor  of  which  the  relator  acquir- 


ate.    JRk7P<0  y.  F^ields, 


222 


2.  It  18  competent  for  the  defendant, 
hi  these  proceedhigs^  to  disprove 
the  facts  relied  upon  hy  the  com- 
plainant to  establish  his  possession. 

Id, 

3.  The  inquisition  fomid  the  defend- 
ant guilty  of  both  a  forcible  entry 
and  detainer.  On  the  trial  of  the 
traverse^  the  petit  )uiy  found  the 
defendant  not  gmtty  of  a  forcible 
entry,  but  guilty  of  a  forcible  de- 
toMMfr*  It  seems  the  verdict,  if 
right  upon  the  merits,  may  be  sus- 
tamed  as  to  form.  Id. 

4.  Upon  a  former  trial,  the  relator 
was  nonsuited,  and  this  court 
granted  a  new  trial.  (Bee  52  Barb., 
I98.)  The  doctrine  of  that  case 
is  approved,  as  £eu:  as  it  holds  tiiat 
Ti^dcid  g)089emon  or  occupation  is 
sufficient  evidence  of  title  to  ena- 
ble the  occupant  to  maintain  these 
proceedings  against  a  stranger 
without  title.  Id. 

l».  Upon  the  last  trial  it  was  proved, 
or  evidence  was  offered  and  reject- 
ed tending  to  prove,  that  the  shop 
of  the  relator  originally  belonged 
to  one  Fish;  that  Fish  obtained 
permission  of  the  owner  of  the 
land  to  put  it  upon  the  lot  on  part 
of  which,  it  stood,  without  the 
payment  of  rent  or  other  compen- 
sation, where  it  was  to  remain  un- 

.  til  the  owner  should  require  it  to 
be  removed;  that  the  defendant 
afterward  purchased  the  lot,  and, 
■ .  with  the  consent  of  Fish,  com^ 
menced  excavating,  for  the  purpose 
of  erectingr  a-  blo<£  of  stores ;  that 
Fish  agreed  to  move  off  the  shop, 
and  was  making  preparation  to  do 
fio,  when  the  relator  purchased  it 
of  Fish,  and  claimed  a  right  to  oc- 
cupy the  land  on  which  it  stood. 
The  defendant  then  moved  the 
shop  into  the  public  highway,  and, 
by  the  verdict  of  the  Jury,  was 

fuilty  of  **  fordhle  detainer**  in 
eeping  the  relator  out  of  posses- 
sion. Held :  (1).  That  If  Fish  was 
to  be  re^rded  as  a  tenant  of  the 
owner,  it  was  strictly  a  tenancy  at 
will  at  common  law,  and  was 
terminated  without  notice  to  quit, 
by  the  very  act  of  transfer,  under 


ed  title  to  the  shopi 


Id. 


6.  (2).  That  the  defendant,  havinff  en- 
tered into  possession  of  part  of  the 
premises^  with  the  assent  of  Fish 
before  the  sale  of  the  shop  to  tlie 
relator,  must  be  deemed  in  tlie 
eonetmeHw  possession  of  the  whole; 
and  that  the  r^tor,  having  at- 
tempted afterward  to  occupy  the 
lot  with  his  shop,  was  a  mere  in- 
truder upon  the  possession  of  the 
defendant  •      Id, 

7.  (8).  The  jury,  having  negatived 
the  charge  or  a  forctdSe  entry  upon 
the  premises  by  the  defendant, 
there  is  no  ground  upon  which  the 
relator  can  claim  coneiructke  pos- 
seeeion,  so  as  to  sustain  the  verdict 
for  a  forcible  detaineTy  as  against 
the  owner  in  actual  possession.  Id, 

8.  And  per  Moboan,  J.  To  author- 
ize proceedings  for  a  forcible  de- 
tainor,  the  entiy  must  be  an  un- 
lautftU  entry,  followed  by  a  forci- 
ble detainer.  Id. 

9.  An  entry  by  a  person  entitled  to 
the  possession  is  not  unlawful,  al- 
though made  against  the  will  of 
the  party  in  possession ;  such  per-  ^ 
son  may  enter  peaceably  upon  the 
party  in  possession  without  right, 

.  by  the  very  terms  of  the  statute. 

Id, 

10.  To  entitle  the  complainant  to 
the  protection  of  the  statute,  he 
must  have  at  least  a  rigM  to  the 
pomedon.  (2  R  8.,  508,  §  3.)  And 
a  complaint  would  be  fatally  de- 
fective if  it  alleged  posaeefdon  onlv, 
wi^out  alleging  a  right  to  iL      Id. 

11.  A  ri^t  of  possession  gained  by 
dimeinn  is  sufficient  So  it  eeemn, 
one  who  enters  under  a  valid  lease 
or  contract  of  sale  and  who  is 
holding  over  after  his  term  has  ex- 
pired, or  his  contract  has  become 
forfeited,  may  be  deemed  still 
seized  of  his  original  estate,  and 
entitled  to  the  protection  of  the 
statute  against  a  forcible  entry  up- 
on his  possession  by  the  owner.  Id, 

12.  But  one,  placed  on  the  l.«ids  of 
another,  without  any  terms  ])re- 
Bcribed  or  rent  reserved,  is  no< 
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within  the  protection  of  the  stftt- 
ute ;  but  18  Btrictly  a  tenant  at  will 
at  common  law.  An  entry  by  the 
landlord,  and  a  notice  to  quit,  will 
terminate  the  tenancy,  and  rerest 
the  poflBesaion  in  the  landlord, 
though  the  tenant  be  not  actoally 
tumSi  oat  IcL 

18.  A  parol  lioenae  to  enter  upon 
another^B  premiBCs,  to  erect  and 
maintain  a  house  ia  revocable  and 
confers  no  right  whaterer  upon 
the  licensee  to  occupy  the  prem- 
ises after  it  is  reyoked.  Id. 

14.  Such  a  license  operates  only  as 
an  excuse  for  the  act,  which  would 
otherwise  be  a  trespass,  and  con- 
fers neither  possession  nor  right  to 
possession  as  against  the  owner, 
within  the  meaning  of  the  statute. 

Id. 

See  Tbnart  or  Common,  1  to  6w 


FORMER  SUIT. 


Atf  EerropFBL. 


l^^EtAUD. 

8m  Slectiok  of  Dibectobb,  1, 8. 
evidbncb,  7. 

PARTNKBSmF,  7. 


GENERAL  RAILROAD  LAWS. 

1.  Shioe  the  amendment,  in  1854,  to 
the  general  railroad  law,  which 
proYides  (|  5),  **  that  at  every  elec- 
tion of  dlrectorB,  the  boobs  and 
papers  of  such  company  ahall  be 
exhibited  to  the  meeting  if  a  major- 
ity of  the  stockholders  present  wall 
require  it;"  a  party  challenging 
votes  is  not  entitled  to  a  production 
of  the  books,  although  a  prior  by- 
law of  the  company  authorizes  him 
to  demand  it  People  v.  Albany 
and  Susquehanna  B.  R  Co.       808 

8.  If  such  by-law  were  in  full  force, 
it  would  only  be  directory,  and  the 
omission  to  comply  with  it,  and 
the   dtsr^ard   of  the   challenge, 


woold  not  invalidate  an  otfaerwlBa 
valid  election ;  but  would  cast  on 
the  parties  claiming  under  it,  the 
buroen  of  showing  that  the  voters 
so  dballenged  were,  or  appeared  by 
the  transfer  books  when  dosed,  to 
be  actually  shardiolders  in  the 
company  for  the  number  of  sharee 
so  voted  Id, 


GOODS  SOLD. 
See  MARRfKD  Women,  1, 3, 8. 


GRANTEE. 

1.  8.  executed  to  plaintiff,  who  waa 
his  creditor,  a  bond  and  mortgage, 
to  secure  an  indebtedness,  and 
plaintiff  also  recovered  a  Judgment 
against  him.  S.  then  conveyed  to 
pudnUff  the  mortgaged  premises,  in 
payment  of  his  indebtedness  to  him, 
mcluding  that  upon  the  bond  and 
mortgage  and  judgment  —  HM, 

Slamtiff  was  neither  a  creditor  of 
.,  nor  a  purchaser  for  a  valuable 
consideranon,  and  not  entitled,  as 
such,  to  question  the  bona  fldee  of  a 
mortgage  prior  to  own  in  time  and 
reoora,  given  while  S.  was  so  in- 
debted to  him,  and  of  which  he  had 
no  actual  knowledge,  until  after 
the  conveyance  to  him.  ShadboU 
Y.BamtL  121 

3.  And  he  could  not  sustain  an  action 
for  affUmative  relief  against  a  prior 
mortgage,  on  the  ground  of  want 
ofoo=aeratlaafbr«ch»art«.g 


GUARANTY. 

1.  R,  doing  business  as  a  retail  dealer 
in  f\imiture,  obtained  from  C.  a 
writing  addressed  to  the  plaintiff, 
who  was  a  wholesale  dealer  in  the 
same  line,  as  follDws:  "  There  is  a 
fair  prospect  that  R  could  sdl  a 
few  chamber  suits,  if  he  had  tiiem: 
If  you  let  him  have  them,  we  wOi 
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see  that  70a  receWe  pay  for  them 
as  sold,  or  soon  therduter."  In 
%n  action  to  recover  the  price  of 
articles  sold  by  plaintiff  to  K.  on  the 
&ith  thereof — Bield,  the  guaranty 
contemplated  but  a  single  sale,  and 
that  accompanied  or  speedily  fol- 
lowed by  delivery ;  that  it  did  not 
intend  a  continuing  order  for  ftitore 
deliveiy  of  goods  from  time  to  time 
for  an  ind^nite  period.  Saifden 
▼.  Orane.  181 

2.  And,  it  seems,  to  construe  such 
writine  as  covering  such  a  continu- 
ing order,  would  give  it  the  effect 
of  a  continuing  guaranty.  M 

8.  ffeid^  i\irther,  that  an  action  upon 
the  guaranty  could  not  be  main- 
tains for  miscellaneous  articles, 
constituent  parts  of  "  chamber 
suits,"  but  out  of  which  it  did  not 
appear  that  any  such  suit,  as  under- 
sUxxi  by  the  parties,  could  have 
been  made ;  and  although  a  custom 
of  which  R  had  knowledge  was 
shown,  for  the  wholesale  tnide  to 
sell  retail  dealers  such  separate 
articles,  with  a  view  to  their  ar- 
rangement afterward  into  such 
suits.  Id. 


GUARpiAN. 

1.  Section  20,  a  R  S.,  158,  by  which 
a  guardian  is  authorized  to  sustain 
and  keep  up  the  houses,  <Sec.,  of  his 
ward,  does  not  include  rebi^ding. 
CopUyr.O'NeO,  214 


2.  A  guardian  in 


soca^ 
limself. 


cannot,  by 


contract  with  himself,  become  a 


tenant  of  his  ward's  lands. 


Id. 


8.  Nor  can  he  give  to  himself  a  license 
to  erect  and  remove  buildings 
thereon.  Id. 

4  And  it  seems,  when  a  guardian 
erects  a  building,  especially  a  dwell- 
ing on  the  wara*s  land,  it  becomes 
a  permanent  annexation,  however 
attached  to  the  soiL  Id. 


See  CouHTT  Coubt,  1, 2. 
Infant,  1, 2. 

LCBN,  1. 

LANsiaro  —  You  L        09 


HANDWRITING. 
See  Eyidencb,  10, 11. 


HIGHWAY. 


See  NuiBANCQB,  1  to  6. 


HOTEL-EEEPKR 

See  AerioN,  1, 2. 

Inn-xbbfbh,  1, 2, 8, 4. 


HUSBAND  AND  WIFE. 

1.  By  the  present  laws  of  this  State, 
the  husband  is  not  liable  for  the 
wron^l  act  of  his  wife,  who. 
claimmgalien  upon  the  personal 
property  of  a  third  person,  refuses, 
on  demand,  to  deliver  it  to  such 
third  person,  who  is  the  owner, 
where  the  wife  claims  such  lien  as 
her  own  separate  properly,  al- 
though, in  fact,  she  has  no  lien,  and 
reftisal  amounts  to  a  conversion. 
Bsak  V.  Lemon.  295 

2.  And  if  the  wife  makes  such  refusal 
in  the  company  or  presence  of  her 
husband,  the  latter  is  not  liable  for 
such  wTongftd  act  of  hers,  nor  is 
there  any  presumption  that  she  is 
under  the  coercion,  command,  or 
direction  of  her  tiushand,  where 
she  asserts  her  own  claims  in  rela- 
tion to  her  separate  property.    Id. 

8.  It  is  the  nature  and  not  the  validity 
of  the  wife's  claim,  respecting  her 
separate  property,  which  is  the  test 
of  her  liability  and  of  her  husband's 
exemption.  Id. 

See  Married  Women,  1  to  7  inclusive 
Contract,  6. 


IMPEACHMENT  OF  WITNESS. 
See  Eyidencs,  9. 

INABILITY  TO  PURCHASE. 
See  Infant,  1, 2. 
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INDEMKIT7. 


See  Pbomibb,  1. 


INFANT. 


1.  A  special  guardian,  appolDted  on 
the  judicial  sale  of  a  minor's  real 
propertv,  being  Uable  for  money 
received  therom>m,  conveyed  to 
one  of  tlie  sureties  upon  his  bond, 
a  farm,  subject  to  a  mortga^,  upon 
trust,  that  the  surety  remiburse 
liimself  iVom  the  rents  and  profits, 
or  proceeds  thereof,  for  such  sums 
as  be  might  be  required  to  pay  by 

■  reason  of  liabilities  of  the  latter, 
on  the  grantor's  account  The 
farm  was  then  conveyed  by  the 
su.^ay  to  the  minor,  under  agree- 
ment between  them  and  the  special 
guardian  (who  was  insolvent),  that 
u  should  satisfy  the  bond,  and  dis> 
charge  the  special  guardian  and 
his  sureties  firom  liaoility  thereon. 
The  mortgage  being  afterward  fore- 
closed, the  surety  purchased  at  the 
foreclosure  sale,  and  went  into 
occupation;  the  minor,  attaining 
his  mi^jority,  elected  to  ratify  the 
agreement  and,  deed  pursuant 
thereto. — UMy  the  purchase  by  the 
surety  was  voidable  by  the  mmor, 
when  he  came  of  age.     8tUe$Y, 

Beeman.  90 


S.  Tlie  ratification  by  the  minor,  at 
his  majority,  did  not,  by  relation  to 
tlie  time  of*^  the  conveyance,  cut  off 
his  equitable  right,  to  clidm  the 
purchase  by  the  surety  as  made 
for  his  benefit  Id, 


See  Ck>cjirTT  Goxtbt,  1, 2,  8,4, 7. 

EXBCUTOBB    AUD    ADlcnnBTBA- 
TOB8,  7. 


INJUNCTION. 


See  Election  of  Dibbctorb,  4, 6. 


INNKEEPER 

1.  A  hotel-keeper  who  ha«  reedfed 
from  his  guest  a  satchel,  such  as  ii 
ordinarily  used  to  contain  clothing, 
and  with  no  other  informatioo  as 
to  its  contents,  than  that  it  con- 
tains property  of  value,  cannot 
avoid  liability  for  a  loss  of  coin 
contained  in  the  satchel,  on  the 
ground  that  the  ffuest  was  ne^- 
gent  in  placmg  it  there.  KeUogg  v. 
Sieeeney.  897 

2.  8o  held,  where  the  gueat  was  not 
charged  with  notice,  to  place  valn- 
ables  in  a  safe  provided,  according 
to  Laws  1855,  chap.  421.  Id. 

8.  An  innkeeper's  liability  is  not 
limited  to  property  of  any  partica- 
Uur  kind  or  value ;  it  embraoea  all 
the  personal  property  of  the  gacBi 
brought  to  the  inn.  Id. 

4.  And  it  seems,  there  is  no  rale 
exempting  an  innkeeper  from  lia- 
bility for  money  or  jewelry,  which 
have  been  left  in  the  gtiest's  room 
in  his  trunk,  unless  he  orings  home 
to  the  guest,  notice  that  they  must 
be  delivered  to  him,  or  deposited 
in  such  place  as  he  shall  direct 
Per  MuLLiN,  J.  M 

See  AcnoN,  1, 2. 

DAlkAQES,  1. 


INSURANCE. 

1.  11  having  possession  of  lands, 
under  a  contract  for  their  pur- 
chase (torn  C,  effected  an  insur- 
ance on  the  buildings  thereupon, 
and,  after  they  w^ere  in  part  des- 
troyed by  fire,  directed  the  in- 
surer to  pav  the  loss  to  C,  and  at 
the  same  time  assigned  to  C.  the 
policy;  the  insurer  refbsed  to 
approve  of  the  assignment,  becanse 
it  included  the  insurance  upon  the 
buildings  destroyed;  the  aerig»- 
ment  then  being  amended,  by  con- 
sent of  parties,  to  meet  the  insorei's 
ob|eotion,  the  latter,  reciting  that 
C.  had  purchased  the  proper^, 
indorsed  an  approval. — ffM,  there 
was  no  breach  of  a  condition  not 
to  assign  without  the  insurer's 
approval.  Manley  v.  Intunmee 
Company  of  N,  Ameriea^  20 
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3.  It  may  be  inferred,  under  such  cir- 
cumstancpH,  that  the  assiipiment 
was  made  to  take  effect  on  the 
insurer's  approval.  Id. 

3.  An  assignment  sc  made  does  not 
violate  a  condition  which  requires 
that  the.conbent  of  the  insurer  shall 
precede  the  assignment  Id. 

4.  A  transfer  bv  the  assured  of  a  por- 
tion of  the  thing  insured,  does  not 
avoid  the  policy  sa  to  his  remain- 
ing interest  Id. 

5.  The  decisions  in  TtOcu  v.  Ths 
Kingston  Mut  Ins.  Go.  (1  Seld., 
405),  and  Murdoch  v.  The  Chenango 
Co.  Mut  Ins.  Co.  (2  Corns.,  210), 
explained,  and  the  difference  in 
practice,  in  lilce  cases,  at  the  time 
\>f  those  decisions  and  under  the 
Code,  pokited  out  Per  Marvin, 
J.  Id. 


INTEREST. 
6e$  OoeTB  Am)  Counsbl  FbbSi  1, 2. 

JOINT  LIABILITY. 

1.  Plaintiff  havhie  acted  fbr  both 
defendants,  as  aoministrator  of  an 
estate,  on  an  accounting  before  the 
surrogate  and  on  appeal  from  the 
decree  thereupon,  and  their  man- 
agement of  the  estate  being  the 
subject  fpr  consideration  before  the 
sunx^te,  they  were  "united  in 
hiterest*'  (Code,  §  119),  and  Jointly 
liable  for  plahitiff's  fees  and  dis- 
bursements. Mjggatt Y.WiUcox,    55 


JUDGFS  OHARGR 
Bee  Pabxrebship,  5. 


JUDGMENTS      AND      BXECU- 
TIONa 

1.  A  Judgment  entered  by  a  county 
deifk,  on  the  transcript  of  a  judg- 


ment of  a  Justices'  Court,  must  be 
dodceted  in  the  same  manner  as 
the  judgments  of  a  court  of  record. 
Per  J.  C.  Smith,  J.    Blossom  v 
Barry.  190 


2.  Section  68  of  the  Code,  refers  to 
and  adopts,  in  this  respect,  the  ex- 
isting  provisions  of  the  Revised 

Id. 


isting   provisions 
Statutes. 


3.  Plaintiff  obtained  judgment  in  an 
action  on  contract,  before  a  justice 
of  the  peace,  against  H.  and  C, 
and  filed  a  transcript  with  the 
county  clerk,  who  docketed  it  un- 
der the  letter  H  only.— ^^,  the 
judgment  was  a  lien  upon  C.'s  real 
estate,  as  against  hun,  and  as 
against  subsequent  purchasers  with 
notice.  Id. 


4.  C,  after  such  entry  of  the  judg- 
ment, sold  his  real  estate,  the  only 
property  from  which  the  debt  could 
have  been  made,  to  M. ;  and  in  an 
action  by  plaintiff  against  the 
county  clerk,  for  neglect  to  make  a 
proper  docket,  it  &iung  to  appear 
that  M.  did  not  have  notice  of  the 
judgment  when  he  purchased. — 
Held,  the  action  was  not  sustained. 

Id. 


5.  Otherwise,  it  seems,  if  plahitiff 
had  shown  an  absolute  loss  of  his 
Judgment  through  defendant's  ne- 
glect Id. 


6.  An  execution  was  issued  to  the 
sheriff  in  September,  1888  ;  on  the 
^th  of  the  same  month,  he  caused 
notice  of  the  sale  of  certain  real 
estate,  belonging  to  the  Judgment 
debtor,  for  Uie  1st  November  en- 
suing, to  be  inserted  in  a  news- 
paper, printed  in  the  proper  county, 
and  continued  once  a  week,  for  six 
successive  weeks,  and  sold  said 
property  under  the  execution,  at  an 
adjourned  day  of  sale,  'the judg- 
ment debtor  died  in  October,  18^. 
—Eisldj  a  valid  sale,  as  against 
the  heirs-at-law  of  the  Judgment 
debtor,  notwithstanding  the  lattei's 
death  pending  the  advertisement 
Wood  V.  Moomouse.  405 
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7.  Notices  of  the  Bale  were  posted 
^Y  the  sheriff  for  a  shorter  time 

'  than  directed  by  the  statate  ;  the 
plaintiff  in  the  execution  purchased 
at  the  sale,  without  knowledge  of 
the  irregularity,  for  less  than  his 
judgment,  and  assigned  the  certifi- 
cate, for  a  valuable  connderation ; 
and  the  same  was  several  times 
further  assigned  to  assi^ees  for 
value  and  without  notice;  and 
within  fifteen  months  after  the  sale, 
the  last  assignee,  who  was  also 
owner  by  assignment  of  a  judg- 
ment lien  on  the  property,  redeemed 
the  premises,  and  obtamed  a  sher- 
iff's deed  therefor.  In  1848,  a 
mortgage,  executed  in  1885,  upon 
the  propertv,  was  foreclosed,  the 
property  sold,  and  the  purchaser 
entered  at  once  into  possession, 
and  continued  to  occupy  through 
those  claiming  under  hun  at  the 
time  of  this  suit  The  heirs-at- 
law  of  the  judgment  debtor,  the 
eldest  of  whom,  at  the  time  of  his 
death  (October  1888),  was  seven 
years  of  u[e,  not  beinff  made  par- 
ties to theforecloeure, brought  this 
suit,  in  1862,  to  redeem  the  property 
from  the  said  mortgage.-— ifoW,  the 
plaintiff's  title  in  the  property  had 
been  divested  by  the  execution 
sale,  redemption,  and  deed  thereon, 
and  the  complaint  was  properly 
dismissed.  Id- 

i.  It  seems,  the  purchaser  at  the  exe- 
cution sale,  though  plaintiff  in  the 
execution,  was  not  charffeable  with 
notice  of  the  irregularities  in  the 
sheriff's  proceedings  under  the  ex- 
ecution. Id' 


9.  And  it  seems,  although  the  court 
may,  on  motion,  set  aside  the  sale 
for  such  irregularities,  and  order 
another,  yet,  when  the  party  iijured 
delays  until  the  sale  has  been  con- 
summated, or  until  the  time  for 
ipjjking  a  motion  has  gone  by,  the 
purchaser,  although  plaintiff  in  the 
Judgment,  must  be  considered  a 
liana  JUU  purchaser,  under  g  40,  d 
R.  S.,  869.  Id, 

10.  And  if  not  a  Ixma  fide  purchaser, 
it  seems,  if  he  has  assigned  the  cer- 
tificate, or  a  redeeming  creditor  has 
acquired  his  interest  for  value  paid, 
the  judgment  debtor  cannot  assail 
the  title  of  such  purchaser,  or  credi- 


tor, by  reason  of  defects  cr  imga- 
larities  in  the  proceedings  to  sell 

Id, 

11.  It  seems  that  every  pereon  buy- 
hig  at  a  sheriff's  sale,  for  the  pur- 
pose of  satiating  an  honest  debt, 
&  a  bona  fldd  purchaser.  Id, 

12.  It  seems  that  the  statute  relating 
to  the  time  and  manner  of  giving 
notice  is  directoiy  inerely ,  and  non- 
compliance with  its  provisions  does 
not  vitiate  the  sale ;  and  if  manda- 
tory, the  remedy  is  by  motion..    Id. 

18.  That  where  a  sale  is  made  in  viola- 
tion of  law,  e.  g,y  at  a  thne  before 
sunrise,  &c,  the  purchaser  will  be 
presumed  to  know  the  law,  and 
tiiough  he  acts  in  good  fidth,  that  it 
is  not  in  accor£uia»  therewith ; 
otherwise,  however,  where  th^ 
sheriff's  proceedings  have  been  ij- 
regular.  In  the  wtter  case,  the 
purchaser  is  at  liberty  to  presmne 
that  the  officer  has  dischaiged  bis 
official  duty.  Id. 

14.  HM,  therefore,  that  it  would  be 
presumed  in  favor  of  the  procasd- 
mgs  on  the  redemption  m  quts- 
tion,  that  the  money  was  paid  by 
the  redeendng  creditor  to  thc^pw- 
chaser,  creditor,  or  officer  making 
the  sale,  as  required  by  §§  59  and 
00,  a  R  8.,  878.  Id, 

15.  Also,  that  such  creditor  had  pro- 
duced a  certified  copy  of  the  judg- 
ment on  which  he  redeemea, 
together  with  a  verified  copy  of 
the  assignment,  or  an  affidavit  of 
the  amount  due  (g  80).  Id. 

16.  Also,  that  such  creditor  had 
caused  the  execution  of  all  aaaign- 
ments  of  the  certificates  to  be  ac- 
knowledged, or  proved  as  deeds, 
as  required  (Id.  297,  §  89),  and  to 
be  filed  m  the  office  of  the  ooun^ 
clerk.  ^ 

See  EaroFFEL,  1, 2, 8. 

JUDICIAL  DISCRETIOlf 
See  DiBaEBTKnr. 

JUDICIAL  SALE. 


See  Cou»TT  Coubt,  1  to  /• 
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JURISDICTION. 

Bee  Comrrr  Court,  1  to  7. 

Jubucb  of  thb  Peace,  1, 2.  3. 


JURY  AND  JURY  TRIAL. 

1.  There  being  some  evidence  of  an 
acceptance  and  promise  to  pay, 
for  services  rendwed  on  special 
contract,  a  request  to  charge  the 
Juiy,  that  if  they  find  that  the  8ei> 
vices  were  not  performed  in  a 
workmanlike  ma&ner,  they  must 
find  for  the  defendant,  is  properly 
denied.  The  most  that  defendant 
can  claim  in  such  case  is  to  recoup 
damages.    UdUie  v.  Wagar.  4 

2.  On  the  trial  of  an  action  before  a 
Justice  of  the  peace,  for  trespass  by 
defendant's  cattle,  triers  were  ap- 
]x>inted,  and  a  juror  was,  on  their 
decision,  excused  for  favor;  the 
defendant  then  asked  that  all  the 
Jurors  summoned  might  be  tried  by 
triers.  The  justice  examined  them 
separately,  under  oath,  and  they 
testified  that  they  believed  the  law 
in  relation  to  cattle  running  on 
the  highwav  to  be  a  «)o#  law. 
No  other  objection  to  their  com- 
petency appearing. — Hdd^  the  jus- 
tice properly  reftised  to  submit 
the  testuiony  of  the  jurors  to 
triers.    McNaU  v.  MeOlure,        82 

8.  The  case  of  SmiUh  v.  Flaud  (18 
Barb.,  622)  distinguifihed.  Id. 

Bee  Quo  Wabra»[to,  8. 


JUSTICE  OP  THE  PEACE. 

1.  A  justice  of  the  peace  has  no  au- 
thority to  make  the  preliminary 
exammation,  or  to  iasue  his  war- 
rant for  the  apprehension  of  the 
reputed  father  of  a  bastard,  of  his 
own  motion,  or  otherwise  than 
upon  the  application  of  the  officers 
designated  by  the  statute,  made  in 
the  particular  case,  in  which  au- 
thority is  expressly  given  to  such 
officer  or  officers  respectively  to 
make  it  (1  R.  8.,  g  5,  Br  042.) 
Sprague  v.  EedeeUm.  74 


2.  A  mother,  and  hor  lllegitiraate 
child  (bom  in  Otsego  county)  bein^; 
chaigeable  for  their  support  f\s 
paupers,  upon  the  town  of  McDon- 
ough,  Chenango  county,  and  pro- 
vided for  by  that  town  at  the 
county  poor-house  in  the  town  of 
Preston,  in  Chenango  county,  the 
overseers  of  the  poor  of  the  town 
of  McDonough  applied  to  a  justice 
of  the  peace,  of  their  county,  who 
went  to  Preston,  took  the  exami- 
nation of  the  mother,  and  there- 
upon issued  his  warrant,  upon 
which  the  putative  father  was  ar- 
rested and  brought  before  him. 
— HMy  the  justice  acted  without 
Jurisdiction,  and  was  liable  for 
damages,  as  were  also  the  over- 
seers who  induced  him  to  act  Id. 


8.  It  seems  that  if  the  overseers  had 
brought  the  mother  into  the  town 
of  >lcDonough,  and  had  her  ex- 
amination taken  there,  the  plaintiff 
might  have  been  properly  arrested. 

Id, 


4.  The  court  excluded  evidence  of 
the  advice  of  counsel  offered  in 
mitigation,  but  charged  the  jury 
that  it  was  not  a  case  for  smart 
mon^ ;  and  the  juiy  gave  a  ver- 
dict for  substantialhr  the  actual 
damages  proven. — uM,  no  error 
was  committed  to  the  prejudice  of 
defendants.  Id 


JUSTICE'S  COURT. 


Bee  Court  of  a  Justice  of 
Peace. 


JUVENILB  DELINQUENTa 


Bee  WiTNBfls,  1,  2, 3. 


LABORERS. 


Bee  CosTBACTOS,  1, 8. 
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.  LANDLORD  AND  TENANT. 

See  FoRciBus  Entry  akd  Dbtaen- 
ER,  5, 12. 
Guardian,  9. 


LEASE. 

1.  Though  a  lease  for  years  is  a  chat- 
tel interest  which  j^oes  to  the  per- 
sonal representatives,  ejectment 
lies  to  recover  possession  of  the 
land  demised.     Oiendorf  v.   Cook, 

87 

iSwFoRCiRLB  Entry  and  Detain- 
er, 6,  6, 11, 12, 18, 14. 


LEASE  IN  FEE. 

See  Tkxea  and  Assbssscbnts,  1,  2, 
8,4. 


LEOACIE& 

1.  A  legacy  heing  given  to  the  treas- 
urer of  Yale  CoUeffe,  for  the 
trustees  thereof,  with  directions  for 
investment  and  accumulation,  for 
educational  purposes,  it  was  held 
that  the  bequest  should  be  paid, 
and  that  the  question,  whether  the 
Amd  could  be  administered,  and 
interest  accumulated  as  directed, 
must  be  determined  b^  the  courts 
of  Connecticut    Mamce  v.  MaTMce. 

848 


See  Will,  1  to  7, 8, 10, 16. 


LEGISLATIVE  POWER 

1.  The  legislature  having  passed  a 
law  by  a  minori^  vote,  appropria- 
ting money  for  the  purpose  of  re- 
moving obstructions  ih>m,  and 
improving  the  navigation  of,  the 
navigable  portion  of  the  Boquet 
river;  a  river  flowine  into  Lake 
Gbamplain,  and  nav&able  there- 
iVom  for  three  miles,  tor  boats  of 
light  burden,  used  in  the  transpoiv 
tation  of  coal,  lion  ftnd  othei*  com- 


modities.— HM^  the  appropriation 
was  neither  for  local  nor  private 
purposes,  and  the  law  was  consla- 
tntionaUy  enacted  and  valid. 
Peckham,  J.  dissenting.  I^opU 
y.  AUm,  248 

2.  It  seems,  when  there  may  be 
doubt,  as  to  whether  an  appropri- 
ation is  <Hr  is  not  for  local  or  pri- 
rate  purposes,  and  it  is  not  made 
to  appear  that,  in  point  of  fact,  it 
is  for  one  or  the  other  of  such  pur- 
poses, the  presumption  will  be  in 
favor  of  tne  constitutionality  of 
the  legislative  proceedings.  Per 
HOQEBOOM,  J.  Id. 

8.  In  the  application  of  the  clause  of 
the  constitution,  which  makes  a 
two -third  vote  of  the  legislature 
requteite  for  the  passage  of  biUi, 
"  appropriating  the  pnbhc  moneys 
or  property,  lor  local  or  private 
purposes;  where  an  hnprovit- 
ment  ordered  is  clearly  of  a  local 
character,  the  judicial  department 
may  pronounce  it  unconstitutional ; 
but  where  the  question  is  one  of 
degree  or  extent,  and  not  of  the 
le^  effect  of  a  palpable  fact,  it 
falls  within  the  domain  of  the  1^- 
islature.  io. 

4.  The  practice  of  the  l^^latore, 
with  leference  to  various  acts  nutk- 
ing  appropriations  of  money  for 
purposes  similar  to  the  act  in  ques- 
tion, pointed  out ;  and  the  mean- 
ing or  the  terms  *^  local "  and  **  pri- 
vate** commented  uiK>n  and  ex- 
plained. Id, 

6.  Whether  the  I^islature  has  con- 
stitutional power  to  authorize  the 
taking  of  land  for  school  puipoees. 
quere.  King  y,  PMOipe,  421 


LEXPOBL 


£Sm  LsGACIBfi,  1 


LIABILITY. 


See  Action,  1, 2. 

gonsignor  and  conpuenbii,  1* 
Contractor,  1, 2. 
contrxeution,  1,  2. 
Damageb,  1. 
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DlVnQi.AKD  DjIVltUClB,  1, 3. 
EXBGUTORB    A]n>    ADMUnBHU.* 

TOBS)  1  to  6  uiclusiTe. 
Husband  and  Wifb,  1, 2,  8. 
innkkbpki^  1)  2, 8, 4 

JUDOMBNTft    AND     £XBCUTION& 

3,4,5. 

JUBTICB  OF  THB  PeAGB,  2,  3. 

Nuisance,  4,  6,  7. 
prinoipal  and  aornt,  3,  4,  5. 

SUPBRINTSNDSNT     Of   OaNALB, 

1,  2,  3. 

TBXJBORAFB  Ck>lfPANIB8)  1   to  8 

iDcluslve. 
Vendor  and   Pubghaseb  of 
-    Lands,  8, 9. 


LICENSE. 

590  Forcible  Entry  and  Detain- 
er, 13, 14. 
Tenant  in  Comuon,  5. 


LIEN.  ' 

1.  The  defendant,  owning  and  occu- 
pying a  house  and  lo^  conveyed 
the  same  to  his  infant  danghter,who 
resided  with  him  as  a  member  of 
his  fomilv,  and  the  house  being 
destroyed  by  fire,  employed  the 
plaintifib  to  build  him  a  dwelling, 
upon  the  old  foundation ;  the  plain- 
tilb  performed  the  work,  and  filing 
the  required  notice  tLawls  1854,  p. 
1,086,  chap.  204,  extended  Laws, 
1858,  p.  824,  chap.  204),  claimed  a 
mechanic*8  lien  for  the  value  of  the 
labor  and  materials;  defendant 
took  possession  of  the  new  house, 
and  contlnaed  to  reside  there  with 
his  said  famib^.  In  an  action  under 
the  statute  for  Judgment^  as  upon 
a  mechanic's  lien, — Edd^  the  de- 
fendant had  no  interest  in  the 
house  erected,  other  than  as  guar- 
dian of  his  daughter,  and  the  plain- 
ti£b  had  obtained  no  lien  thereon. 
Copley  Y.O'^fiO.  .214 

See  Judgments  and  Executions.  8. 

BOARDING-HOUBBIEEEFER,  1,  2. 


LOCAL  AND  ERIVATE  PURPO- 

SEa 

Bee  liEGisLATiyB  Power,  1, 2, 3, 4 


MANDAMUS. 

1.  A  mandamus  lies  against  the 
comptroller,  to  compel  payment 
of  moneys  appropriated  by  the 
legislature,  to  the  improvement  of 
navigation,  &c.,  on  his  refusal  t<. 
pay  the  same.  People  v.  Alien,  248 


MARRIED  WOMEN. 

1.  The  promissonr  note  of  a  married 
woman,  given  R>r  goods  which  had 
beer,  pumiased  by  her  upon  credit, 
for  £unily  use,  while  her  husband 
is  residing  and  cohabiting  with  her, 
and  supporting  his  fiuni^,  is  abso- 
lutely void,  and  has  no  foundation, 
either  in  law,  equity,  conscience  or 
good  morals,  unless  there  is  some 
special  agreement  by  which  the 
goods  are  sold  to  the  wife,  for  her 
exclusivfi  use,  upon  the  credit  of 
her  separate  property,  and  not  upon 
the  credit  of  her  husband.  Smith 
V.  AUen.  101 

2^  A  subseauent  promise  to  pay  such 
note,  made  by  the  wife,  after  the 
husband's  death,  is  equally  void. 

Id, 

8.  And  that  the  vendors,  of  their  own 
motion,  chaiged  the  goods  on  their 
books  to  the  wife  personally,  can- 
not aifect  her  rights.  Id. 

4.  The  case  of  Goulding  v.  Davideon 
(26  N.  Y.,  604),  cited,  and  dis- 
tinguished. Id, 

%  Plaintiff  was  a  married  woman, 
and  being  in  possession  of  premises 
belonging  to  her  husband,  who  had 
abscond^  and  while  preparing  to 
.  leave  the  same,  made  a  contract 
for  a  certain  sura  with  the  defend- 
ant, who  held  a  mortgage  on  the 
premises  which  was  due,  to  remain 
for  a  time,  and  at  the  end  thereof 
deliver  possession  to  him.  In  an 
action  by  the  plaintiff,  after  per- 
formance by  her,  to  recover  the  sum 
which  the  defendant  agreed  to  pay. 
— HM^  the  promise  to  pay  was  sup- 
ported by  a  sufficient  consideration. 
Harty.  Young,  417 
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0.  FlaiiitifrBperfonnancewasadTan- 
tageous  to  the  defendant,  and  an 
inconvenience  to  herself;  being  in 
possession,  as  wife  of  the  owner  of 
the  fee,  her  agreement  to  surrender 
it,  was  a  sufficient  consideration  to 
support  the  defendant's  agreement ; 
and  her  possession  as  owner  of  a 
continent  right  of  dower  was  a 
subsistmg  riglit  of  which  she  might 
malce  dispo^  by  salel  Id, 

7.  The  plaintiff  was  authorized 
(Laws  1860,  chap.  90)  to  make  the 
contract  in  her  own  right,  and 
whether  nhe  so  made  it,  or  for  her 
husband,  was  a  question  of  fact ; 
and  defendant  having  asked  a  deci- 
sion upon  the  question  by  the  court, 
when  about  to  submit  it  to  the  jury, 
and  the  court  deciding  for  the 
plaintiff, — Eidd^  there  was  no  error. 

Id. 

See  Husband  akd  Wife,  1, 2,  8. 


MASTER  AND  SERVANT. 

1.  An  employee,  who  contracts  for 
the  performance  of  hazardous 
duties,  assumes  such  risks  as  are 
incident  to  their  discharge,  from 
causes  open  and  obvious,  the  dan- 
gerous cnaracter  of  which  he  has 
had  opportunity  to  ascertain. 
Semble.  Owen  v.  N,  T.  OmU,  R  R. 
Oo.  106 

8.  A  brakeman,  in  the  employ  of  a 
railrcNid  oompanv,  while  discharg- 
ing duties  in  the  line  of  his  emplov- 
ment,  upon  the  roof  of  a  freight 
car,  was  carried  acainst  a  highway 
bridge,  and  sustained  injuries,  for 
which  he  brought  an  action  against 
his  employer.  The  bridge  was 
some  three  and  a  half  feet  hieher 
than  the  top  of  the  highest  freight 
car  in  use  by  the  company,  and  had 
so  remained  for  many  years,  and 
shice  the  construction  of  the  rail- 
way. The  brakeman  had  entered 
into  the  employment  of  the  com- 
pany with  Imowledge  of  the  posi- 
tion and  height  of  me  bridge,  and 
he  had  had  opportunity  of  inform- 
ing himself  as  to  its  continuance 
fai  the  same  position. — HM^  that 
the  plaintiff  should  have  been  non- 
suited, the  danger  from  the  bridge 
being  clearly  incident  to  the  labor 
he  undertook  to  perform.  Id, 


8.  In  view  of  the  brakeman's  knowl- 
edgeasto  the  bridge,  his  omissioii 
to  avoid  the  accident,  l^  stooping, 
was  such  want  of  ormnaiy  care 
and  caution  as  would  have  defeated 
his  action,  if  otherwise  maintain- 
able. Id, 

4.  Having  assumed  the  risk  of  n^uijr 
to  his  person,  from  the  bridge,  evi* 
denoe  offered  by  him  upon  the  trial, 
tending  to  show  its  dangerous 
character,  was  properly  exdnded. 

Id. 


MEASURE  OF  DAMAGES. 

iS(M  DAMAOB& 

TXBLBOBAFH  COllPAinBB,  8L 


MECHANIC'S  LIEN. 


See  Lkh,  1. 


MINISTERIAL  ACT. 
Bee  Superintendent  of  Canals^  1. 


MONEY  PAID. 

1.  The  plaintiff  having  been  com- 
pelled, by  levy  and  nle  of  his  pn^ 
erty,  to  pay  the  unpaid  tax,  of  a 
former  occupant  of  his  premises, 
with  which  he  had  been  charged 
upon  the  annual  assessment  roUs, 
by  the  board  of  supervisors,  as  a 
returned  tax,  and  for  which  he  was 
not  liable,  sued  the  county  to 
recover  the  amount  so  paid. — 
BM,  the  complaint  stated  no  cause 
of  action.  Newman  v.  Hhe  Super- 
tieon  of  IMngeton  County,       4tlf^ 


MONEY  PAID  BY  MISTAKE. 

1.  It  IS,  it  seems,  a  sound  principle  ol 
law,  that  in  an  action  for  money 
IMiid  by  mistake  in  fiicts,  the  plain- 
tiff should  recover  irrespective  of 
any  n^ligcnce  with  which  he  may 
be  chargeable,  unless  it  has  caused 
iijury  to  the  defendant     JJnihn 


i 
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yai.  Sank  qf  Trey  t.  akalh  Nat, 
Bank  of  N,  7.  18 

2  Thus,  where  defendant  discoanted 
a  note  fbr  G.,  and  sent  it  to  plain- 
tiff for  collection,  and  plaintiff  sent 
it  to  an  agent  for  the  same  purpose, 
and  remitted  to  defendant  before 
any  return  from  the  agent ;  and  it 
then  transpired  that  the  agent,  hav- 
ing presented  the  note  for  payment, 
it  had  been  dishonored  by  the 
maker  and  protested,  and  notice 
of  protest  mailed  to  the  parties 
entitled,  which  had  been  received 
by  defendant  and  G.,  though  it  had 
not  reached  the  plaintiff;  and  that 
G.,  upon  notice  of  the  protest,  had 
repaid  defendant  ft>r  the  note ;  and 
Uiat  defendant,  after  notice  of  the 
protest,  and  the  repayment  by  G., 
receiving  plaintifi's  remittance, 
had  refunded  to  G.,  and  the  note 
was  usurious  and  uncoliectable. 
In  an  action  brought  by  plaintiff 
to  recover  the  amount  remitted  to 
defendant,  as  for  money  paid  by 
mistake,  it  failing  to  appear  that 
defendant  had  no  remedy  over 
a^inst  G. — HM^  the  action  would 
lie,  although  plaintiff  might  be 
chargeable  with  negligence  in  not 
ascertaining  that  the  note  luui  bean 
dishono/ed  before  mining  the 
remittance  to  defendant  Id, 

8.  An  action  could  not  be  sustained 
by  the  plaintiff,  against  G.,  for  the 
mone]^  P&id   lum  on  receipt  of 

Slaintiff^s  remittance,  but  G.  would 
e  liable  to  reAmd  to  deftodant — 
BembU,  Id, 

See  Yendob  akd  Pubohaber,  3. 


MORTGAGE  AND  MORTGAGEE 
OF  LANDS. 

See  DsvisB  akd  Dbvibbb,  1, 3. 
Grantbb,  1, 2. 

VeNDOB    A2n>    PUBCHASEB    OF 

Laiom,  8, 4,  5, 6, 7. 


MORTGAGE  OF  CHATTELa 

1.  It  was  shown,  in  an  action  to  re^ 
cover  possession  of  personal  prop- 

Lansing — ^VoL.  L         70 


erty,  that  £.,  being  owner  of  the 
property,  had  given  his  promissory 
note  to  C,  and  secured  its  pay- 
ment by  a  mortgage  thereon,  and 
after  the  note  was  over  due  had 
procured  from  C.  an  assignment  to 
the  plaintiff  of  the  mortage  with- 
out the  note,  as  security  tor  money 
thereupon  loaned  by  the  latter  to 
K ;  that  plaintiff  re>filed  the  mort- 
gage, and  after  the  assignment  the 
parties  re^rded  it  as  security  for 
the  plaintiff's  loan,  and  not  for  C.'s 
note. — Heldy  the  doctrine  that  a 
transfer  of  the  incident  without 
the  principal  is  a  nullity,  was  in- 
appucable.      CampbdL  v.   Bureh. 

178 

2.  That  the  plaintiff  proved  a  prima 
f<uAe  title  to  the  property.         Id, 

8,  That  the  assignment  of  the  mort- 
gage by  the  mortgagee  at  the  request 
of  the  mortgagor,  was  evidence  of 
an  agreement  between  them  that 
the  mortgage  should  no  longer 
continue  as  a  security  for  the  pay- 
ment of  the  note.  id, 

4.  That  the  assignment  had  the  ef- 
fect to  transfer  C.'s  interest  as 
mortgagor  in  the  mortgaged  prop- 
erty to  the  assignee ;  or,  if^  not, 
mi^t  be  treated  as  the  execution 
of  a  new  mortgage  by  £.  to  secure 
plaintiff's  debt,  and  a  valid  securi- 
ty in  plamtiff's  hands  again^st 
creditors.  Id, 

5.  A  mortga^  of  chattels,  whose 
mortf^age,  m  addition  to  the  usual 
condition  in  case  of  non-payment, 
&C.,  contains  a  clause  authorizing 
him,  at  any  tUne,  if  he  shall  ''deem 
himself  unsafe,"  to  take  possession 
of  the  mortgs^ed  property,  '^and 
to  sell  the  same  at  public  or  pri- 
vate sale,"  may,  in  conformity  to 
the  terms  of  such  clause,*  take  pos- 
session of  said  property  before  the 
debt  &lls  dUe,  and  s^  the  same, 
without  making  a  demand  for  pay- 
ment, and  without  giving  personal 
notice  of  sale  to  the  mortgagor. 
Huggane  v.  Fryer,  276 

6.  If  the  property  be  unsafe,  it  seems, 
under  such  a  clause,  the  mortgage 
debt  becomes  due,  and  the  mort- 

Sigee  acqufres  an  absolute  title  to 
e  property,  subject  to  the  mort- 
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gagor'a  right  to  redeem ;  and  the 
right  of  rodemptioD  is  cat  off  by 
the  sale.  Id, 

See  Etibbncb,  14, 15,  16. 


I7EGLIGKNCR 
See  Master  and  Sbryant,  8, 

TSLEGRAFH  COKPAKIES,  9. 


NEW  TRIAL, 

1.  A  new  trial,  on  the  ground  of  newly 
discovered  evidence^  shoald  not  l>e 
granted,  when  such  evidence  does 
not  go  to  the  merits,  and  plainly 
appear  to  be  relevant  to  some  ma- 
terial issue  raised  by  the  pleadings ; 
nor  when  such  evidence  is  cumu- 
lative, or  only  tends  to  contradict, 
on  a  purely  circumstantial  point, 
a  witness  examined  on  the  tnal; 
nor  when  circumstances  show  that 
by  greater  diligence  on  the  part  of 
the  moving  party,  or  his  agent  or 
attorney,  the  evidence  is  ordina- 
rily discoverable  previous  to  the 
trial  SpnnU  v.  Tke  BeeoMe  Fire 
Ine,  €h.  71 

9.  Surprise  of  conofiel  at  the  testi- 
mony of  a  witness  is  not  of  itself 
any  ground  for  a  new  trual.       Id. 

8.  Case  on  motion  for  a  new  trial  on 
the  grounds  of  surprise  and  new- 
ly discovered  evidence  criticised, 
per  Balcom,  J.  Id. 

4.  In  an  action  for  a  loss  under  a  fire 
insurance  policy,  defendant  proyed 
at  the  trial,  the  unusual  position 
and  fiamlng  of  a  lamp,  fifteen  days 
before  the  ore,  as  tending  to  show 
an  attempt,  by  plaintiff,  at  that 
time,  to  set  fire  to  the  premises ; 
a  witness  then  explained  that  the 
position  and  flaming  of  the  lamp 
"were  accidental,  testifying  that  he 
was  present  at  the  time,  on  account 
of  a  sick  child  of  plaintiff's,  which 
died  a  day  or  two  afterward ;  and 
defendant,  the  verdict  being  for 
plaintiff,  moved  for  a  new  trial, 
on  newly  discovered  evidence  that 


the  child,  in  ftct,  died  some  dsys 
before  the  unusual  burning  or  flam- 
ing of  the  lamp  referred  lo. — I&dj 
that  the  order  granting  a  new  trial 
on  this  ground  should  be  reversed. 

Id. 

5.  The  pow^  of  this  court  to  grant 
new  trials  under  1 87,  2  R  S.,  309, 
is  confined  to  acUons  of  the  same 
<diaracter  as  the  former  action  ot 
ejectment    Shtanwaa/  y.  Shumwaff. 

474 

6.  On  granthig  a  new  trial,  on  appeal 
firom  a  referee's  decision,  the  order 
of  reference  was  allowed  to  stuid, 
with  leave  to  move  for  a  new  re- 
feree.    White  v.  Smith.  469 

See  Rbfbbencb  afd  Rbfebieb,  6. 


NON-RESIDENT  ADMINIS- 
TRATOR 

See  ExBOUTORB  ahd  AoiONnrniA- 

TOBS,?. 


NOTICE. 
See  ExEGinx>B8  ahd  AmnRianxA* 

TORS,  8. 

Xnnkssfer,  1, 2, 4. 
jxtdomevts  and  exbcutiohs,  8| 
13. 

MORTOAOB  09  OhATTBU,  5. 
TaZSS  ASn>  ASffiCTHlfKWTO,  4. 

Teleorafh  Compakobb,  7. 
Vendor  and  Purchaser  of 
Landb,  8,  4,,5. 


NUISANCK 

1.  Every  encroachment  upon  a  pub- 
lic highvray  is  not  a  nuisance. 
Hmaa/rdY.  BMine.  68 

2.  An  encroachment,  which  does  not 
prevent  the  use  of  the  highway  for 
its  ordinary  purposes,  is  not,  as 
such,  a  nuisance.  Id. 

8.  Nor  have  the  trustees  of  the  vil- 
lage of  Watkins,  by  the  charter  of 
that  village  (§  4,  tit  4,  eh.  125« 
Laws  1861)  power  to  declare  that 
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a  naisance,  which,  hj  hiw,  is  not 
recognized  as  such.  Jd. 

4.  Accordingly,  where  said  trustees, 

groceedinff  in  the  manner  directed 
y  said  diarter,  declared  an  en- 
croachment on  one  of  the  village 
streets  to  be  a  nuisance,  and  the 
*  defendants,  being  thereupon  de- 
puted by  them  so  to  do,  removed 
It ;  and  In  an  action  by  the  owner 
to  recover  damages  for  such  re- 
moval, the  evidence  did  not  estab- 
lish a  nuisance  in  fact.  Bdd^ 
defendants  were  not  protected  by 
the  determination  ana  direction  of 
the  trustees.  Id, 

5.  It  seems,  where  an  encroachment 
on  a  highway  constitutes  a  nui- 
sance, it  may  be  abated  to  that 
dcCTee  only  which  will  enable  the 
public  to  enjoy  the  right  of  way. 

Id. 

6.  To  charge  one  who  has  created  a 
nuisance,  with  liability  for  its  con- 
tinuance, after  he  has  parted  with 
the  property  upon  which  it  is  situ- 
ated or  caused,  he  must  be  shown 
to  derive  some  benefit  from  the 
continuance;  or  to  have  sold  with 
warranty  of  the  continued  use  of 
the  property,  as  enjoyed  while  the 
nuisance  existed,  llanse  v.  Cow- 
ing, 288 

7.  And  it  seems,  in  the  latter  case,  a 
continued  enjoyment  of  the  nui- 
sance, or  of  that  which  creates  it, 
must  be  warranted.  Id. 

See  Ebtofpel,  1. 


OFFICERS, 

There  can  be  no  such  thing  as  an 
officer  d0/a6ft>.  as  against  uie  peo- 
ple, in  an  action  by  them  to  try 
the  tide  to  the  office.  The  doc- 
trine in  respect  to  officers  de  fcusto 
only  applies  to,  and  in  &vor  of 
third  persons,  and  to  protect  inno- 
cent parties  who  trust  to  the  ap- 
parent title  to  an  office.  People  v. 
Albofiy  and  SusquehantM  BaUroad 
Go,  806 

jSm  OOBFO&ATION,  1. 


ONUS  PROBANDL 

See  Gbnbral  Railroad  Laws,  2. 

JUDOMKNTB     Ain>    EXSCUTIONB, 

4,5. 
practicb,  14. 
Salv  of  Chattei^  1. 
Tblbgrafh  CoMPAKisa,  9. 


OPINIONS. 


See  Evidence,  11. 


OVERSEERS  OP  THE  POOR 
See  JuffnoB  of  the  Peace,  1»  2,  K 


PARTNERSHIP. 

1.  Defendant  being  a  member  of  a 
partnership  firm,  purchased  from 
one  of  its  employees  the  patent 
right  in  an  article  of  use  and  value 
in  the  firm  business,  and  without 
disclosing  or  being  asked  to  dis- 
close the  terms  upon  which  he  had 
purchased,  offered  to  sell  it  at  an 
advance  to  the  firm ;  the  firm  had 
the  offer  under  consideration  for 
some  months,  using  the  patented 
article  meanwhile,  and  finally  de^ 
clined  to  buy,  preferring  to  pay  de- 
fendant a  royalty  for  use  of  the 
article,  which  it  did.— ITtfM,  the 
rights,  if  any,  which  the  firm 
oneinally  had  to  claim  the  defend- 
ants purchase  as  for  its  benefit, 
could  not  be  insisted  on  after  its 
difflolntion.  Bradt,  J.,  dissenting. 
Ameriecgn  Bank  Note  Chmpany  v. 
Edetm,  888 

2.  Held,  flirther,  that  said  patent 
riehtdid  not  pass  under  a  transfer 
of  the  pioperf^  of  the  fiim.      Id. 

3.  And  the  said  firm  having  with 
other  firms,  and  one  G.,  all  en- 
gaged in  the  same  business,  en- 
tered into  articles  of  association, 
reciting  that  the  parties  thereto, 
as  firms  and  individuals  thereto- 
fore and  then,  engi^ed  in  the  busi- 
ness of.  &c,  were  desirous  to  unite 
their  establishments,  and  also  recit- 
iog,  as  follows:  ^*We  agree,  that 
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upon  tfigning  these  articles,  all  the 
machinery,  presses,  tools,  instru- 
ments, plates  and  dies,  stock  of 
materiahs  furniture  and  effects  be- 
longing to  our  establishments  in 
the  business,  »  *  »  •  or  the  busi- 
ness collateral  thereto,  shall  be  and 
by  virtue  of  these  articles  are  trans- 
ferred to  the  trustees,  A<;." — Held, 
the  agreement  included  all  the 
property  of  the  establishments, 
whether  conducted  by  firms  or  in- 
dividuals, but  did  not  embrace  indi- 
vidual property  of  members  of 
firms,  nor  any  property  not  used 
in  the  establishments  as  they  ex- 
isted previous  to   the  association. 

Id, 


4.  And  that  this  was  so,  although 
the  articles  were  signed  by  the 
individual  members  of  the  firms. 

Id 


5.  In  an  action  upon  a  check  made 
payable  to  bearer,  running  in  a  flirm 
name,  brought  after  its  dissolution, 
against  G.  and  H.,  who  were  the 
members  thereof,  M.only  answered, 
and  he  averred  a  combination  be- 
tween G.  and  the  plaintiff,  to  de- 
firaud  him  of  the  amount  of  the 
check.  It  appefu^  upon  the  trial 
that  G.  individually  paying  an  in- 
debtedness of  the  firm,  hsS  there- 
upon made  the  check,  and  after- 
ward for  a  personal  indebtedness 
of  his  own,  delivered  it  to  the 
plaintiff;  the  time  of  deliveiy  of 
the  check  to  the  plaintiff  was  in 
dispute,  the  latter  claimed  a  de- 
livery before,  and  M.  the  defend- 
ant, after,  the  firm's  dissolution. 
The  Judge  connecting  the  two 
propositions  together,  diaraed  the 
Jury  that  to  entitle  the  plamtiff 
to  a  verdict,  thej  must  find  that 
the  check  was  issued  before  the 
dissolution,  and  that  it  passed  into 
the  hands  of  the  plaintiff  before 
the  dissolution ;  Uiere  was  a  gen- 
eral exception  by  the  defen&nt, 
M.,  to  this  charse. — HM,  there 
was  no  error,    €^ate  v.  MiOer,   451 


6.  The  partner's  right  to  issue  the 
check  (that  is,  to  make  and  appro- 
priate it  to  any  purpose)  ceased 

*  with  the  dissolution  of  tne  firm. 

Id 


7.  If  the  check  had  been  made  bef(M« 
the  dissolution  of  the  firm,  and  dis- 
posed of  by  G.  afterward,  it  would 
have  been  subject  in  the  hands  of 
the  plaintiff  to  the  equiUea  exist- 
hig  affainst  it,  and  such  equities 
would  not  be  a  proper  subject  of 
adjustment  in  an  action  between 
the  plaintiff  and  the  members  of 
the  firm.  Nor  was  M.  obliged  to 
insist  on  such  equities  in  such  a 
suit ;  he  might  rely  upon  ft«udin 
tlie  issuing  of  the  note  alter  the 
dissolution.    Per  Mnj.iCR,   P.  J. 

Id. 

See  Devibb  asd  Dbvi8E3B,  1, 8, 8. 

RbAL  PaBTT  in  INTBBB8T,  1. 


PAKTY  IN  INTEREST. 
See  Rbal  Pabtt  m  IzrrEBBflT. 


PLEADINGS. 

See  ADMisaiONB,  1. 

CoUNTERCLiJaC,  1,  d,8. 

Discretion.  1. 

FOBGIBLB  EnTBT  AND  DkTAIH- 
BR,  1,  10. 

Partnership,  7. 
Practice,  8,  IS,  14, 16. 
SmofONB,  4. 
Telegraph  Companies,  9. 


POSSESSION. 

See  FoRciBiiE  Entry  and  Detain- 
er, 2,  4,  5,  6,  7, 9  to  18,  14. 
HuBRANB  and  WIFB,  1,  2,  3. 

mobtqage  of  chattels,  5. 
Principal  and  Agent,  6. 
Tenant  in  Common,  1,  8  Io  7, 
inclusive. 


POWERS,    AND    POWERS    IN 
TRUST. 

See  Will,  7, 14. 
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PRACTICE. 

1.  The  practice,  in  bringing  ques- 
tions for  review,  before  the  Gene- 
ral Term,  on  appeals  in  this  court 
stated.  Per  Mjlryts,  J.  Manl&y 
y.  Inntranee  Co,  qf  I{,  AfMriea.  20 

8.  The  methods  of  providing  for  a 
review  in  this  court,  and  in  the 
Court  of  Appeals,  when  the  ap- 
peal is  from  a  judgment  entered 
upon  a  referee's  report,  stated  and 
distinguished.  Id. 

8.  Where  an  issue  is  raised  by  the 
answer  upon  reforming  the  instru- 
ment under  which  ejectment  is 
brought  (no  issues  having  been 
settld  with  direction  to  try  by 
Jury),  it  should  either  be  tried  by  the 
court  prior  to  the  trial  of  the  prin- 
cipal issue,  or  reserved  from  the 
Jury  on  submission  oLthe  jury  is- 
sues. Per  3fAiiviM,  J.  utendoTf 
V.  Chok.  87 

4.  When  in  such  case,  therefore,  a 
trial  occurs  upon  all  the  issues 
made,  it  is  not  error  if  the  Judge 
refuse  to  submit  the  question  of 
reformation  to  the  Jury  under  evi- 
dence upon  that  issue.  Id. 

5.  Defendant  on  the  trial  of  an  ac- 
tion for  possession  of  real  property, 
excepted  to  a  decision  allowing  a 
description  of  the  premises  to  be 
inserted  in  tlie  complaint,  and  the 
court,  afterward  under  his  general 
objection,  directed  the  Jurv  to  find 
for  possession  by  plaintiff  accord- 
ing to  the  amended  complaint,  to 
which  defendant  also  excepted. 
Whether  he  might,  under  such  ob- 
jection, claim  as  error  on  appeal 
that  the  Judgment  save  a  longer 
term  of  possession  man  the  proof 
warranted.    Quere,  Id. 

6.  Judgment  being  for  possession  as 
above  stated,  and  plaintiff's  title 
having  expired  since  the  trial,  the 
Judgment  was  afllrmed,  and  execu- 
tion for  possession  restrained.    Id. 

7.  The  Joining  of  law  and  equity 
Jurisdiction, In  the  same  court,  has 
not  changed  the  practice,  nor  ef- 
fected a  repeal  of  any  of  the  pro- 
visions of  the  statute,  regulating 


the  course  of  prooeedhngs  on  ap- 
peals flx)m  surrogates'  decrees,  ad- 
mitting or  refiising  probate  or 
wills.    Min$(my.Eiek$.  150 


8.  In  such  cases,  when  an  appeal 
might  formerly  have  been  taken 
from  the  decision  of  the  circuit 
judge  to  the  Court  of  Chancery. 
[2  R  S.,  609, 1 100),  the  review  on 
appeal  is  still  in  the  nature  of  a 
rehearing  in  equity.  Id. 


s 


0.  But  when  the  surrogate's  decision 
is  reversed  upon  a  question  of  fact, 
the  Supreme  Court,  on  reversal, 
should  direct  an  issue  to  be  made 
up,  to  try  the  questions  arising  up- 
on the  application  to  prove  such 
will,  and  direct  the  same  to  be 
tried  at  the  circuit  (2  R  8.,  tt6, 
1 57;  609,  |98.}  And  until  the 
final  determmation  of  such  issue, 
the  case  proceeds  as  an  action  at 
law,  and  is  to  be  so  considered  on 
a  motion  for  a  new  trial  Id. 

10.  The  award  of  such  an  issue  to  be 
tried  by  a  Jury,  is  a  matter  of 
right  And  the  Supreme  Court  in 
reversing,  on  the  facts,  a  surro- 
gate's decree  admitting  or  reftising 
probate  of  a  will,  cannot,  at  its 
discretion,  direct  the  surrogate  to 
enter  a  final  decree  in  accordance 
with  the  terms  of  the  order  of  re- 
versal Id. 

4 

11.  The  case  of  PUling  v.  POinf  (45 
Barb.,  86),  reviewed  and  disap- 
proved, so  far  as  it  conflicts  with 
the  foregoing.  Id. 

12.  Judgment  ordered,  at  the  suit  of 
the  people  vacating  certain  receiv- 
erships, perpetuallv  restraining  pro- 
ceedings in  certain  suits  affecting 
the  officers,  books,  stock  and  pro- 
perty of  the  corporation,  and  oraer- 
mg  such  suits  to  be  discontinued 
without  costa  Poople  v.  Albany 
and  Su9quehaniui  BaUroad  Co.  808 

18.  Defendant  made  a  general  denial, 
except  as  expressly  admitted,  to  a 
complaint  on  a  promissory  note, 
payable  to  bearer,  and  averred  that 
the  note  was  obtained  by  ihtudu- 
lent  representations;  that  it  was 
not  given  to  plaintiff,  and  defendant 
had  no  knowledge,  &c.,  whether  it 
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had  been  delhrered  to  him  before 
maturity  for  value ;  and  denying 
that  plaintiff  was  a  honafidt  holder, 
averred  that  if  he  took  it  at  all,  it 
was  with  notice  of  the  clrcum- 
stances,  &c.  Plahitiff  on  affidavits 
showing,  that  he  had  bought  the 
note  before  maturity,  in  go<ra  fivith, 
for  a  valuable  consideration,  with- 
out notice  of  a  detenoe,  and  (hat 
he  was  the  owner  thereof,  moved 
to  strike  out  the  answer  as  sham 
and  irrelevant ;  but  did  not,  for  the 
purposes  of  the  motion,  dispute  de- 
fendants averment  of  firaud.— J3<i&f , 
an  order  striking  out  the  answer  as 
sham  must  be  reversed.  WMUm 
y.  FsrgvMn,  486 


14.  If  the  averments  in  defendant's 
answer,  which  were  contradicted 
by  the  affidavits,  were  untrue,  the 
whole  defence  must  fail;  but  if 

ghuntiff  conceded  the  fraudulent 
iception  of  the  note,  he  assumed 
the  ontu  of  showing  the  falsity  of 
such  averments,  and  this  he  might 
not  do  by  affidavit  Id. 

16.  Section  152  of  the  Code,  does  not 
permit  a  part  of  an  entire  answer 
or  separate  defence  to  be  stricken 
out  as  sham.    Per  Mullin,  J.    Id, 

16.  A  demurrer  will  not  be  sustained 
to  an  answer^  when  the  complaint 
states  no  cause  of  action,  and  al- 
though such  demurrer  is  not  made, 
to  aQ  the  defences  stated  in  the 
answer.  Newman,  v.  Ths  Board  of 
Supermen's  of  lAvingeton  County. 

476 

17.  Nor  can  a  motion  to  strike  out 
an  answer  to  such  complaint,  as 
sham,  &c,  be  granted.  Id, 

18.  On  the  application  for  removal  of 
a  cause,  from  a  State  into  the  fed- 
eral court,  under  §  12  of  the  U.  S. 
judiciary  act  of  1789  (1  U.  a  Stat 
at  large,  79 ;  1  Bright  Dig.,  128), 
all  the  defendants  were  reouired  to 
loin.  Per  Brady,  J.  Ooohe  v« 
State  Not  Bank  of  Boston.        494 

19.  Norton  y.  Hiwes  (4  Denio,  245), 
Vanderf>oort  v.  Palmer,  Cook  db  Co, 
(4  Duer.,  677),  and  lAwngeton  v. 
Gibbons  (4  John.  Ch.,  941  explamed. 

Id, 


20.  AlikeappIfcatkm,mideriheLaw 
of  1867  (14  U.  S.  Stat  atlaige,  558), 
upon  the  ground,  that  from  preju- 
dice or  locallnterest,  justice  cannot 
be  obtained  in  the  State  court,  is 
improperly  granted,  wh^i  made 
by  one  of  several  defendants.    Id, 

21.  And  where  ah  application  hssbeen 
so  made  by  one  defendant  only, 
and  bonds  nave  been  furnished  and 
accepted,  and  an  order  of  removal 
granted,  the  error  will  be  corrected 
on  appeal.  Id. 

22.  So  held,  on  appeal  from  an  order, 
granted  on  application  made,  after 
Issue  Joined,  motion  to  dissolve  at- 
tachment denied,  the  cause  noticed 
and  on  the  calendar  for  trial,  and 
other  proceedings  had  therdn.  Id, 

28.  Whether  the  statute  authorizes 
such  an  application  to  be  made  by 
a  corporation,  quere.  Per  Inqra- 
HAM,  J.  Id, 

See  Attachmbnt.  1. 

Dbvibb  and  Dbvisbe,  8. 

DiSCRBTIOK,  I. 

Election  of  Dirbctobs,  6. 
Executors  and  Adionibtra- 

TOBS,  1  to  7. 
FOBCIBLB  BnTBYAND  DbTAIH- 

BR,  Ij  8,  8. 

Judgments  and  Ezxcutions,  9. 
Mandamus.  1. 
Married  Women,  7. 
New  Trial,  1  to  7. 
Quo  Warranto,  8. 

KBCErVER,l. 

Reference  AND  BxFBRBx,  8  to  ?• 
Trial,  1. 


PRESUMPTIONa 

See  Husband  and  Wife,  2. 

Judgments  and  Exbcutionb^ 

18  to  16  mdusive. 
Stamp,  1. 

Telegraph  Companies,  8. 
Tenant  in  Common,  5. 
Ybndor  and  Purohabbb  or 
Lands,  8, 4, 5. 


PRIMA  FACIE  TTTLE. 
See  MoBTGAQB  OF  Ckattblb,  1,  % 


INDEX. 
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l^RINCIPAL  AND  AGENT. 

1.  Defendant  was  president  of  an  in- 
corporated company  known,  as  the 
T.  O.  and  M.  Company,  and  in- 
tending and  being  empowered  to 
bind  the  company  thereby,  made  a 
note,  ruoning  as  K>Uaws:  "  I  prom- 
ise to  pay,  as  president  of  the  T.  O. 
and  M.  Co.,  &c."  signed  his  name, 
addiny,  "President  6f  the  T.  O. 
and  M.  Co."  and  for  value  received, 
deJivered  it  to  plaintiff;  the  plain- 
tiff Icnew  of  the  defendant's  agency, 
and,  that  in  making  the  note,  he 
intended  to  charge  only  the  com- 
pany.— Held^  an  action  seeking  to 
charge  defendant  personallv  on  the 
note,  could  not  be  fiustained.  Jian- 
daU  Y.  Bnydm'.  163 

2.  Wliere  an  a^nt  of  a  corporation 
ontracts  on  its  behalf,  making  no 

representation  as  to  the  power  of 
I  he  corporation,  he  is  not  person- 
rdly  bound  by  the  contract  if  it 
turns  out  it  was  iUtra  tires  as  to 
the  corporation.  Id. 

8.  One  who  has  induced  an  agent 
to  go  beyond  his  powers^and  enter 
into  a  contract  unauthorized  by  his 
principal,  cannot  hold  such  agent 
personally  liable  upon  the  con- 
tract Per  Inoraham,  J.  Aspin- 
waU  T.  Tmranee.  881 

4.  It  seems,  an  agent  exceeding  his 
authority,  but  actins  in  good  taith, 
where  the  facts  are  known  to  both 
parties,  is  not  personally  liable 
upon  a  contract  so  made  for  his 
principal.  Id. 

5.  And  it  seems,  where  an  agent  pre- 
tends to  act  for  his  principal,  in 
making  a  contract,  knowing  he 
has  not  authority  therefor,  he  is 
not  liable  upon  the  contract,  but 
upon  u  warranty  of  his  agency. 

6.  In  an  action  to  recover  possession 
of  merchandise,  the  plaintiff,  to  es- 
tablish his  title,  proved  that  he  had 
given  an  order  upon  the  manufiu!- 
turers  in  England,  through  two  of 
the  defendants,  as  his  agents,  for 
the  articles  to  be  made  and  sent  to 
him  at  New  York,  and  had  re- 
ceived flrom  such  manufacturers, 


notice  of  the  acceptance  of  the 
order;  but  that  said  defendants, 
having  terminated  their  agcaicy, 
had  substituted  one  of  themselves 
in  the  order,  sa  the  person  for 
whom  the  goods  were  to  be  manu- 
factured; and  that  the  manufac- 
turers, under  the  direction  of  the 
defendant,  so  substituted,  had  for- 
warded the  same  with  knowledge 
of  the  plaintiff's  claim,  to  the  other 
defendants  at  New  York,  by  whom 
they  had  been  received. — Ileld,  the 
plaintiff  established  no  title  which 
would  enable  him  to  maintain  the 
action.    Mackay  v.  Mackay.      506 

8ee  Statxitb  of  Frauds,  1  to  6. 
Stockholdsrs,  2. 
Telegraph  Coscpanieb,  1 


PRIVATE  PROPERTY. 

See  Sl7PERINTB2!n>BKT  OF  CaKALS,  1, 

2,3. 


PROMISE. 

1.  The  law  implies  a  promise  of  in- 
demnity to  an  agent,  who,  believing 
the  directions  of  his  principal  to  be 
rightful,  executes  them;  and  this, 
where  there  is  no  deceit  or  mia- 
representation  by  the  principal, 
respecting  his  right  to  delegate  the 
authority.    Ihimer  v.  J<mea,      147 

2.  It  is,  it  seems,  a  general  principle 
of  law,  to  imply  a  promise,  where 
none  is  expressly  made,  and  equity 
and  good  conscience  require  one. 

Id 


PROMISSORY  NOTE. 

See  Married  Women,  1, 2. 
Principal  akd  Agent,  1, 2. 
Real  Partt  ik  Interest,  1. 


PUBLIC  NECESSITY. 

See  QvnBunwsussT  of  Oakalb, 
1,2. 


560 


INDEX. 


QUO  WARRANTO. 

1.  An  action  in  the  nature  of  a  qtto 
warranto  (Code,  §  482)  does  not  lie 
against  the  secretary  and  treasurer 
of  a  railroad  company,  holding  his 
oflSce  as  a  mere  servant  thereof, 
and  at  the  will  of  its  directors. 
The  BoopU  y.  HUU.  202 

2.  What  constitutes  an  office  within 
the  meaning  of  the  statute  (2  R  S., 
S81,  Code,^  482),  extending  this 
remedy,  must  still  be  determined 
by  the  general  rules  of  the  common 
hiw.  Id, 

8.  Issues  of  &ct  in  the  dril  actions  sub- 
stituted for  the  writ  of  quo  warranto 
and  proceedings  by  information  in 
the  nature  of  quo  warranto^  are  not, 
under  the  Code,  triable,  as  of  course, 
by  a  Jury.  When,  in  such  action, 
the  complaint  and  the  nature  of  the 
case  call  for  equitable  relief,  the 
cause  regularly  comes  on  for  trial 
bj  the  court  And.  although  on 
timely  application,  the  question  of 
title  to  the  office  might  be  tried 
before  a  Jury,  a  demand  for  a  Juir, 
made  after  the  parties  and  wit- 
nesses are  present,  prepared  for 
the  trial,  ana  plaintiff  has  opened 
the  case,  read  the  pleadings  and 
rested,  may  be  reftised.  JnopUy. 
Albany  and  Stuquehanna  A  B. 
Co.  806 


RAILROAD  COMPANIE& 

1.  The  directors  of  a  railroad  com- 
pany are  authorized,  but  not 
imperatiyely  required,  by  the  ffen- 
eral  railroaa  act  (Laws  1851,  (£ap. 
140,  §  6),  to  appointii  secretary  and 
treasurer.    People  y.  EiXU. 


2.  The  statute  (Laws  1850,  chap.  889, 
§  290,  amended  1867,  p.  92^  giymg 
power  to  the  city  of  Kochester,  as 
the  owner  of  stock  of  the  Roches- 
ter and  Qenesee  Valley  Railroad 
Company,  to  appoint,  through  its 
common  counsel,  a  portion  of  the 
board  of  directors  of  said  company, 
does  not  authorize  the  election  of 
any  person  to  such  board  who  is 
not  a  stockholder  in  his  own  right, 
and  qualified  under  §  8  of  the  gen- 
eral railroad  act  Id, 


8e$  CONTBACT,  4, 5. 
CONTBACTOB,  1,  2. 
EyiDKNGB,  17. 

Mabtbb  akd  Sbbyast,  1,3,8. 
Quo  Wabbaztto,  1, 2. 


RATIFICATION. 

See  Infabt,  1, 2. 

Btatutb  of  Fbaudb,  8. 


REAL  PARTY  IN  INTEREST. 

1.  To  a  complaint  by  the  payee,  on  a 
neffotiable  promissory  note,  the 
defendants  answered  a  non-Joinder 
of  parties  plaintiff,  and  in  order  'o 
establish  me  defence,  proyed  th^t 
the  note  was  made  and  deUyered 
to  the  plaintiff,  a  member  of  a 
partnership  firm,  with  the  firm's 
consent,  for  moneys  loaned  fixim 
firm  fiinds,  and  in  ftirtheranoe  of 
its  contract — Hdd^  ph^tiff  was 
entiUed  to  maintain  the  action,  and 
tbc  defence  was  not  sustuned. 
Mynderee  y.  Bnook.  4B8 

See  AcnoK,  1, 2. 


RECEIVER 

1.  The  practice  in  rehition  to  the 
appointment  of  reoeiyers  ez  parte 
reyiewed.  Bsdpie  y.  Albany  and 
Suequehanna  RROo.  808 

See  EymsNGB,  17. 
Pbagticb,  12. 


RECOUPMENT. 


^  COITBTKBOLAIIC,  1  8b 


REDEMPTION. 


See  MoBTGAQB  ov  Chatkbls,  6 
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KlflFBRENCB  AND   REFEREE. 

1.  A  referee's  finding  of  the  non- 
receipt  by  a  bank,  of  notice  of  pro- 
test sent  to  its  casliier,  is  sufficiently 
supported  by  uncontradicted  testi- 
mony thereto,  given  by  one  of  the 
bank  clerks,  whose  duties  would 
not  necessarily  bring  to  him  infor- 
mation of  the  receipt  although  the 
ffround  of  the  clerk  s  knowledge 
Goes  not  appear.  Union  Nat,  Bank 
of  Troy  y.  Sixth  NaL  Banko/N, 

r,  18 

2.  A  referee  is  now  required,  by  rule 
82  of  this  court,  to  state  the  ihcts 
found  by  him  in  his  report  Man- 
kjf  Y.  Insurance  Co.  nf  Iforth 
Ameriea.  20 


8.  The  General  Term  will  assume 
that  a  referee  has  so  stated  all  the 
&cts  found  by  him  afflrmatively, 
and  that  he  negatives  those  fiicts 
litigated  on  the  trial,  upon  which 
his  report  is  silent  Id. 

4.  And  on  appeal  from  a  Judgment 
entered  on  the  report  of  a  referee, 
will  review  the  questions  of  fact 
upon  the  evidence,  and  affirm  or 
reverse  the  referee^s  decision  there- 
on, whether  express,  or  implied 
from  the  silence  of  his  report    Id, 

5.  The  remedy,  in  this  court,  to  secure 
the  performance  of  his  duty  by  a 
referee,  is  by  motion.  If  import- 
ant, for  a  proper  review,  that  his 
findings  of  met  shall  be  more  ample, 
the  proper  practice  is  a  motion  to 
recommit  the  report  with  directions 
to  find  how  the  fiict  was  upon  the 
evidence.  Id. 

^  The  suggestion  in  Cfrani  v.  Mor$e 
(22N.TV828),  that  this  court  would 
perhaps  grant  a  new  trial  for  a 
referee's  refhsal,  in  settling  the  case, 
to  find  upon  lUl  the  issues,  disap- 
proved. £l 

Bee  AmaseiovB^  1. 

GOMFTBOLLKB,  1. 

Executors  ajsid  ADMJLNun'JiA- 

TOB8,9. 

Nsw  Trial,  6. 
Trial,  1. 

liANsma — ^VoL.  L  70 


RENTS. 
Bee  Taxes  and  Assbssicents,  1  to  5. 


RES  INTER  ALIOS  ACTA. 


Bee  Estoppel,  2. 


RES  JUDICATA. 


Bee  Estoppel,  1, 2,  8. 


SALE  OP  CHATTELS. 

1.  To  maintain  an  action  for  breach 
of  the  implied  warranty  of  title,  on 
a  si^e  and  delivery  of  a  chattel, 
there  must  have  been  a  retaking 
of  the  property  by  the  real  owner, 
but  not  necessarily  eviction  by  pro- 
cess of  law.  The  vendee  may  sur- 
render possession  to  the  claimant, 
and  assume  the  onus  of  proving 
the  superior  title.  Bordeioeil  v. 
OoUe.  141 

2.  If  there  be  no  actual  dispossession, 
Judicial  determination  against  the 
vendee,  establishing  ,Uie  para- 
mount title  of  the  real  owner,  with 
a  recovery  of  the  value  and  pay- 
ment of  the  recovery,  is  tanta- 
mount to  eviction.  Per  Barker, 
J.  Id. 

8.  A  warranty  of  title,  on  sale  of  per- 
sonal property,  is  similar  in  nature 
to  the  covenant  for  quiet  ei^oy- 
ment  in  deeds  of  real  estate,  and 
should,  by  analogy,  receive  like 
construction.  Id. 

4.  The  vendor  of  a  chattel,  who,  af- 
ter his  vendee  has  sufiex^d  lawful 
eviction,  voluntarily  pays  the  lat- 
ter's  claim  for  indemnity,  may  pro- 
ceed against  his  own  vendor  on 
the  implied  warranty  of  title;  and 
he  mav  also  give  a  cause  of  action 
by  assignment  Id, 

Bee  EviDEKCE,  14, 15, 16. 
Guaraittt,  1,  2,  8. 
mortoaoe  of  chattels,  5,  6. 
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SALE  OF  INFANT'S  REAL  ES- 
TATE. 

See  CoxTNTT  Coubt,  1  to  7  indufdye. 


SALE  OF  LANDa 

See  JxnyQvassm  akd  Ezbcutiohb,  1 

to  14 
Taxes  and  Assbbsmbiits,  8, 8, 4. 
Vendor  and  Pubchaseb  of 

Lands. 


SCHOOL-DISTRICT. 

1.  The  trastees  of  a  school-district 
may  acquire  an  interest  in  land  aa 
tenants  in  common  with  others. 
King  y,  PkOUpe.  .     421 

2  The  trustees  of  a  school-district, 
built  a  school-house  upon  certain 
premises,  and  afterward  the  legis- 
lature legalized  the  site,  and  author- 
ized the  trustees  to  acquire  title 
thereto,  and  they  thereupon  pur- 
chased an  undivided  interest  in 
the  premises  occupied. — HM^  the 
trustees  were  tenants  in  common 
with  the  other  ownera  Id. 

• 
Bee  Tenant  in  Common,  1  to  6. 


SET-OFF. 
See  Countebclaim,  8. 


SHAM  ANSWER 
See  PRAoncB,  18, 14, 15»  17. 


SHERIFF. 

See  Judgments  and  Exboutionb,  6 
to  14. 
Taxes  and  AssESflMENTS,  4 


BIGKATURB. 
See  Eyidbncb,  10,  IL 


SPECIAL  GUAHDIAN. 

See  Infant.  1, 2. 

County  Coubt,  t,  % 


BPEOIFIO  PERFORMAKCS. 
See  Statute  of  Frauds,  1. 


STAMP. 

1.  When  a  stamped  instrument  if 
shown  to  have  been  without  stamp 
at  its  dellTery,  and  it  does  not  ap- 
pear that  the  omission  was  with 
intent  to  defraud  the  revenue^  it 
will  be  presumed  to  haye  been  law- 
Ailly  stamped.  Per  Johnson,  J. 
Bwmap  T.  Laky,  HI 

STATUTE  OF  FRAUDa 

1.  A  contract  for  the  ssle  of  lands, 
made  ,by  an  authorized  agent,  bat 
not  referring  to  the  princ^Nu,  or 
signed  In  the  lattefs  name,  does 
not  bind  the  principal ;  and  in  an 
action  against  the  latter  to  enf<»oe 
specific  performance,  proof  of  the 
signer's  agency  is  inadmiasibleL 
Siufier  t.  Some,  963 

9.  So  held  where  a  husband  bating 
authority  to  sell,  made  a  coodmci 
under  seal  for  the  sale  of  his  wife^s 
lands,  in  his  own  name,  withi^t 
disclosing  his  agency.  Id, 

8.  Nor  is  the  receipt  of  a  portion  of 
the  purchase  money  by  the  prin*- 
cipal,  and  his  suMoquent  parol 
promise  to  be  bound  by  the  con- 
tract, a  ratification  Uiereof  bv  him. 

JdL 

^^  • 

4.  To  render  a  contract  for  sale  of 
land,  signed  by  an  agent  in  his  own 
name,  binding  on  the  principal, 
fads  agency  and  principal  must  sp- 
pear  fix>m  the  mstrument  rigneoL 

See  Contract,  9,  & 
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8TAT13TB  OF  LIMITATIONS. 

1.  So  long  as  an  attornej  is  engaged 
upon  a  general  retainer  in  the  same 
matter,  ne  may  allow  a  portion  of 
his  disburaements  or  charges 'to 
OTerrun  the  six  years,  without  peril 
from  the  statute  of  limitations. 
MjfffoU  T.  WiOeox,  65 

8.  Plaintiff  was  retained  by  defend- 
ants, administrator  and  adnunis- 
tratrix  of  an  estate,  and  acted  for 
them  on  a  final  accounting  in  1852, 
and  also  on  an  appeal  from  Uie 
surrogate's  decree,  which  was  re- 
versed, and  the  matter  sent  back 
for  a  rehearing;  and  the  matters 
before  the  surrogate,  and  contested 
on  the  app€»l,  remained  undisposed 
of  until  settled  by  agreement  of  the 
parties  in*  1806.— .^M,  that  plain- 
tiff^s  retainer  being  general,  and 
not  terminated  by.  any  express  act 
of  either  party,  continued  until  the 
final  settlement  m  1866,  and  that 
the  statute  of  limitations  did  not 
begin  to  ran  against  any  item  of 
his  account  for  services  and  dis- 
bursements until  that  time.        Id. 

8.  The  case  at  Adams  v.  The  Fori 
Plain  Bank  (86  K  T.,  255X  disthi- 
guished.  Id, 

See  AocoxtNT  Stated,  1, 8. 

BXBCUTORS    AND    ADMHOSTBA- 
TOBS,  8,  9. 


1 


STOCKHOLDERS. 

A  person  who  is  not  a  stockholder, 
is  suflBiciently  authori2ed  to  call  a 
meeting  of  stockholders  to  order 
when  he  holds  a  proxy,  and  is  re- 

a nested  by  the  president  to  call 
le  meeting  to  order,  and  act  for 
him,  and  such  call  is  recognised  by 
the  stockholders  present  PBojJe 
T.  Albany  and  Suequekanna  B,  B. 
Co,  306 


2.  T.,  as  agent  for  Y.,  had  taken 
from  R  a  pledge  of  stock,  to  secure 
a  note  executed  by  the  latter  to  V . ; 
T.  then  agreed  with  R  to  take  the 
stock  in  pajFment  of  the  note,  which 
he  thereupon  gavo  up  to  R,  and 
there  wasno  transfer  of  the  stock, 


but  T.  retained  the  certificates ;  T. 
had,  in  the  latter  transaction,  ex- 
ceeded his  auihori^,  and  his  prin- 
dual  repudiated  the  purchase. — 
Jadd^  error  to  cliarge  T.  m  an  action 
against  stockholders  for  contribu- 
tion, as  the  equitable  owner  of  said 
stock.  AxprntnaXLY,  Torrance.     381 

See  Contribution,  1, 2^  8. 

Eii;bctiok  of  Directors,  8,  4, 5. 


SUBROGATION. 

/Sto 'Vendor  and  Furchasbr  of 
Lands,?. 


StJMMONa 

1.  When  an  action  is  brougjit  direct- 
ly upon  a  contract,  express  or  hn- 
pliea,  to  reoorer  the  moneys  due 
thereby,  the  summons  should  be 
framed  in  accordance  with  sub.  1, 
of  §  129  of  the  Code.  Maeon  y. 
Band.  66 

3.  The  People  Y,Bennett{^Khh,,^^ 
upon  this  point,  approved  and  fol- 
lowed. Id, 

8.  When  the  action  seeks  to 
recover  damages  arising  from  a 
breach  of  contract,  the  summons 
should  be  in  the  form  required  by 
sub.  Si  of  said  section.    Semhle,  Id, 

4.  The  complaint  claimed  a  larger 
amount  than  that  demanded  by  the 
sununons. — Held^  the  yariance  was 
immaterial  Id, 


SUPERINTENDENT   OF    CAN- 
ALS. 

1.  In  the  use  of  means  to  restore  a 
canal  to  a  navigable  C/udition  af> 
ter  it  has  been  determined  that 
there  is  an  obstruction  requiring 
removal,  a  superintendent  of  caniu 
repairs  acts  ministerially,  and  is 
liable  for  damages  if  he  unneces- 
sarily adopts  such  a  remedy,  or 
proceeds  in  such  a  manner  as  to 
figure  private  proper^.  Hkks  v. 
Dom,  81 
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9.  ToJnstiQr  thefa^juiyordeBtnictlon 
of  private  proper^,  there  must  ex- 
ist a  pressing  pubUc  necessity  both 
as  to  the  act  to  be  done  and  the 
manner  of  'doing  it ;  and  whether 
such  a  necessity  existed  is  a  ques- 
tion of  fkct  to  be  determined  from 
the  circumstances  of  the  case.    Id, 

8.  Accordingly,  where  plaintiff's 
boat  had  grounded  (wimout  his 
ikult),  between  the  gates  of  a  dry 
dock,  opening  into  a  basin  of  the 
canal,  and  thus  preyented  naviga- 
tion ;  and  the  superintendent,  act- 
ing in  good  faith,  and  doinj^'no 
more  iiyury  than  the  act  required, 
destroyed  the  boat;  and  it  ap- 
peared that  other  methods  were 
practicable,  and  might  have  been 
adopted  by  him,  without  serious 
detriment  to  the  public  interests, 
which  did  not  necessarily  involve 
ii\]uiy  to  the  plahitff  *s  boat— iTd^d, 
the  superintendent  was  liable  for 
the  value  of  the  boat  Id, 

SURETY. 

1.  The  rule  of  interpretation  applica- 
ble to  contracts  of  sur^yship  re- 
stated and  applied.  Eayden  v. 
Crane,  181 

SURROGATE      AND      SURRO- 
GATE'S COURT. 

See  Prachcb,  7, 8, 9, 10, 11. 


SUSPENSION  OF  THE  POWER 
OP  ALIENATION. 

See  Will,  1  to  7. 


TAXATION  OP  COSTS. 
See  ExBcuTOBS  aiid  Administba- 

TOR8,4. 


TAXES  AND  ASSESSMENTS. 

1.  An  assessment  for  rents  reserved 
hi  leases  in  fee  (L.  1846,  p.  466),  must 
be  made  in  accordance  with  the 


requirements  of  the  Revised  Stat- 
utes, refipilating  the  assessment  ot 
personiu  property.  Qntger  v. 
ntmgherty,  464 

2.  The  plaintiff,  in  an  action  of  eject- 
ment, proved  title  as  one  ai  the 
heirs  of  J.  K.,  deceased,  to  the 
raemises  in  dispute,  beinfjMUt  of 
k.  patent,  hi  the  town  of  K  The 
defendant  claimed  to  show  title  out 
of  the  plaintiff,  by  proving  a  saki, 
made  under  an  assessment  to  the 
latter,  as  such  owner  of  an  undivi- 
ded hiterest  in  several  leases  in 
fee,  which  covered  the  premises  and 
other  lands  in  E.  respectively. 
The  assessment  had  been  made 
imder  a  description  as  follows: 
'*  The  E.  patent :  J.  E.  and  others, 
lep;al  heirs  of  J.  E.,  late  of  the  dtf 
of  New  York,  deceased,  or  their 
heirs  and  assigns  for  rents  reserved 
in  the  town  of  K,  in  the  county  of 
D.,  &c.*-iK^  the  aasessment  being 
to  a  person  deceased,  and  otheiB 
not  named,  or  their  heirs  or  asmcns, 
and  each  rent  not  being  specined, 
the  same  was  void,  and  ttie  defence 
iaUed.  Id, 

8.  Whsder  v.  Anthony  (10  Wend., 
846),  distinguished.  Id, 

4  A  sheriff's  notice  of  the  sale  of 
lands  under  the  warrant  of  a  countj 
treasurer,  issued  upon  an  assess- 
ment of  rents  reserved,  &c.,  must 
describe  the  lands  to  be  sold  sepa- 
rately ;  and  where  the  notice  des- 
cribe such  lands  as  "  all  that  cer- 
tain piece  or  parcel  of  land,  situa- 
ted in  the  town  of  E.,  in  said 
counUr  of  D.,  and  known  and  des- 
cribed as  the  E.patent,  and  bounded 
as  follows,  &G,y  there  being  several 
distinct  leases  of  lots,  in  the  patent, 
upon  which  the  assessment  is  made, 
and  other  lands  therehi  not  leased^ 
the  notice  is  insufficient  Per 
Baloom,  J.  Id. 

See   COMFTROLLBB,  1. 

MoCTT  Paid;  1. 


TELEGRAPH  COMPANIES. 

1.  Where  the  operator  of  a  telegraph 
company  contracts  to  send  a  td<y 
gram  over  his  own  Mne,  and  ths 
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lines  of  other  oonnecting  companies 
he  becomes  the  agent  oi  each  com- 
pany assuming  to  forward  the 
message,  and  Uiey  are  thereupon 
sevenuly  liable  (no  partnership 
relation  existing  between  them), 
upon  the  agreement  as  made  by 
hun.    Baldwin  v.   U.  8.   TeL  do, 

125 

2.  So  held,  in  an  action  against  the 
last  company  on  the  route,  for  its 
failure  to  deliver  a  message  to  the 
proper  address.  Id, 

8.  In  an  action  against  an  interme- 
diate company,  which  has  under- 
taken to  forward  the  dispatch,  it 
will  be  inferred  in  the  absence  of 
proof,  that  the  charges  established 
by  its  rules  and  regulations  have 
been  paid  as  proyid^  in  §  11,  chap. 
265,  l4kws  184a  Id, 

4  The  company,  originally  receiving 
the  dispatch,  and  payment  for  the 
entire  distance,  thereby  undertakes 
for  its  tlirough  transmission,  and 
without  special  agreement  limiting 
its  liability,  is  responsible  for  a 
breach  occurring  at  any  point  on 
the  route.    Per  James,  J.  Id. 

5.  Subject  only  to  such  modifications 
as  the  peculiar  nature  of  their  busi- 
ness renders  absolutely  necessary, 
the  law  regards  telegr&ph  compa- 
nies as  common  carriers.  Id. 

6.  The  foregoing  rules  respecting 
telegraph  companies,  deduced  from 
rules,  applicable  to  common  car- 
riers, and  the  latter  stated  and  dis- 
cussed. Id 

7.  A  telegraph  company  can  only 
limit  its  liability  to  the  sender  of  a 
message  by  express  agreement; 
mere  notice  of  conditions,  upon 
which  it  will  guaranty  accuracy, 
is  insufficient  Id, 

8.  The  damages  recoverable,  for  a 
breach  of  contract  to  send  a  tele- 
gram, are  such  damages  sustained, 
as  the  parties  had  opportunity  to 
know,  and  should  have  expected, 
would  be  the  probable  loss  entailed 
by  the  default.  Id. 

0.  Where,  in  an  action  for  breach  of 
contract  to  send  a  telegram,  the 


defence  is  negligence  of  the  plain- 
tiff, the  onus  is  on  the  defendant 
to  allege  and  prove  it  Id 


TENANT. 
8m  Guabdian,  2, 8. 


TENANT  AT  WILL. 

8m  Forcible  Entry  and  De- 
tainer, 5, 12. 


TENANT  BY  THE   CURTESlf. 

1.  The  husband's  common  law  estate 
of  tenancy  by  the  curtesy  is  abol- 
ished in  this  State,  in  all  the  real 
property  of  the  wife,  affected  by 
the  married  women's  acts  of  1848 
and  1849.  MaJUer  of  FraneU  M. 
WiuMy  an  iitfant.  506 


TENANT  IN  COMMON. 

1.  The  trustees  of  a  school-district, 
having  possession  of  a  school-house 
and  being  tenants  in  conmion  with 
the  plaintiff  and  others,  of  the  lot 
upon  which  it  stood,  the  plaintiff, 
while  said  trustees  were,  absent, 
the  premises  locked,  the  keys  in 
their  possession,  and  the  property 
of  the  district  within,  entered 
throuflph  a  window  and  fastened 
the  door  against  their  entrance, 
and  remained  in  possession;  the 
trustees  broke  down  the  door  and 
ejected  her,whereupon  she  brought 
mis  suit  to  recover  damages  for  the 
forcible  entry,  &c. — Edd,  King  v. 
PMUipi.  421 

2.  That  the  trustees  were  Justified  in 
ejecting  the  plaintiff,  and  the  action 
would  not  lie.  Id. 

8.  That  the  trustees  having  taken 
possession  of  the  loeu$  in  quo^  and 
being  in  the  occupancy  thereof,  at 
the  time  of  plaintiff's  entry,  theii 
occupancy  was  good  as  against 
their  co-tenants.  Id. 


566 


INDEX. 


4.  That  the  posseaBion  of  the  plain- 
tiff was  inconsistent  with  a  user  of 
the  property  by  the  trastees ;  and 
her  entiy  beinK  made  with  the  pur- 
X>06e  to  exclude,  and  followed  by 
aa  exclusion  of  the  trustees,  sucn 
entry  and  occupation  were  unlaw- 
AiL  Id. 

5.  That  the  trustees,  haying  been  for 
some  time  in  possession,  with  the 
acquiescence  of  the  tenants  in  com- 
mon, a  license  would  be  prestmied 
in  fayor  of  their  occupancy,  and 
the  plaintiff's  remedy  for  posses- 
sion, if  any,  was  by  action.       Id, 

6.  It  seems,  an  action  may  be  main- 
tained for  the  trespass  by  one  ten- 
ant in  common  against  another, 
who,  being  in  possession,  is  put 
out  of  the  dame  by  such  oo-tenant 

^  Id. 

7.  The  decisions  respecting  the  rights 
of  tenants  in  common  to  hold  and 
occupy  the  conmion  propertjr,  as 
against  their  co-tenants,  classified, 
and  the  rights  of  such  tenants  in 
each  class  stated.  Per  Mullin, 
J.  Id. 


TREASURER. 
See  Canal  Fund,  1, 8, 8, 4. 

TRESPASS. 
Bee  TsNAirr  m  Common,  6. 

TRIAL. 

1.  On  a  trial  befbre  a  referee,  the 
plaintiff  obtained  an  adjournment 
for  the  purpose,  moyed  the  court, 
had  leaye  to  senre,  and  seryed  a 
reply  to  the  defendant's  counter- 
claim. It  seems,  a  new  hearing 
afterward,  before  the  referee,  was 
an  adjournment  of  the  former  hear- 
ing, and  the  issues  not  being  eesen- 
tiaUy  changed  by  the  reply,  the 
referee  might,  in  nis  discretion,  re- 
ftise  to  alfow  a  re-examination  of 
witnesses  de  tiovo.    Whiie  y.  SmitK. 

469 


See  Dbmtjbbbb,  1. 

DiSCRBTION,  1. 
PBACTICB,  8,  4. 

Quo  Wakbanto,  8. 


TRUST  Ain)  TRUSTEE. 

1.  An  express,  actiye  trust  of  real 
estate  may  be  inyalid  and  yoid  bj 
the  Reyised  Statutes,  though  it 
may  not,  if  yalid,  unlawfully  sus- 
pend the  absolute  power  of  aliena- 
tion of  the  subject  of  it  Maniee 
y.  Maniee.  848 

See  Dbtibb  and  DxyisBB,  8. 
Will,  1  to  5, 8, 9, 11  to  15. 


VALUABLE   CONSIDERATION. 
See  Grantbb,  1. 


VARIANCB. 
See  Summons,  4. 


VENDOR  AND  PURCHASER  OP 
LAND& 

1.  A  party  purchadng  a  title  to  real 
estate  beueyed  by  himself  and  by 
his  grantor  to  be  doubtfol,  cannot 
recoyer  bade  the  consideration 
therefor,  by  showing  that  such 
title  was  in  teuct  yoid.  Oranger  y. 
(HeaU.  169 

2.  'His  right  to  recoyer  would  be 
limited  to  a  case,  where  the  parties 
belieying  the  title  purchased  to  be 
good,  were  laboring  under  a  mis- 
take of  the  &ct  Id. 

8.  A  purchaser  or  mortgagee  of 
lands,  is  presumed  to  haye  knowl- 
edge of  eyery  ihct,  to  which  he  ife 
led,  by  a  deed  forming  a  link  in 
the  chain  of  his  titfo.  Aeer  r. 
WeeteoU.  198 

4.  And  he  does  not,  in  equity,  escape 
fix>m  such  presumption,  because 
the  &ct  to  which  he  is  referred^  is 
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the  ezistenoe  of  sn  eqohable  right, 
and  not  a  legal  one.  Id, 

5.  W.  took  a  mortgage  firom  0.,  on 
premises  to  which  the  latter  had 
title  under  a  deed  from  B.  wherein 
it  was  recited  that :  **  This  convey- 
ance is  made  in  pursuance  of  a  con- 
tract of  sale  of  said  premises,  made 
and  entered  into  by  the  party  of 
the  first  part,  for  a  conveyance 
thereof  to  one  *  •  A.,  of  whom 
the  said  party  of  the  second  part 
has  become  the  assignee,  or  pur- 
chaser, and  as  such,  entitled  to  a 
fulfillment  thereof,  by  virtue  of  this 
conveyance;  said  contract  being 
dated,  Acr—Held,  W.  took  h& 
mortgage  with  presumptive  knowl- 
edge of  A/s  equitable  rifht  to  a 
convejrance  from  B.,  and  of  the 
terms  *of  the  agreement  between  A. 
and  C,  upon  which  the  latter's  right 
to  B.'s  conveyance  was  founded.  Id. 

6.  And  the  agreement  between  A. 
and  C,  being  for  a  sale  of  the 
premises  to  which  A.  had  the 
equitable  title  under  his  contract 
with  B.,  and  providing,  that  on 
conveyance  C.  should  give  a  mort- 
saffe  to  B.,  on  said  premises,  for  a 
balance  due  from  A.,  and  as  a  next 
lien  thereto,  execute  a  purchase 
money  mortgage  to  A. ;  and  by 
means  of  a  8m)sequent  arrange- 
ment, for  convenience  of  the  par- 
ties (but  not  affecting  the  agree- 
ment between  A.  and  C.),  by  widch 
B.  was  to  convev  directly  to  the 
latter,  C.  obtainea  the  deed  from 
B.,  paying  her  the  balance  due 
from  A.  in  money,  and  before  com- 
plying with  the  tenns  of  his  agree- 
ment with  A.,  executed  the  mort- 
gage to  W. — Held,  W.*s  mortgage 
should  be  postponed  to  A.*s  equity. 

Id. 

7.  W.  had  loaned  to  C.  the  balance 
paid  to  B.  on  A's  contract,  for  the 
purpose  of  such  payment,  and  it 
was  made  part  of  the  consideration 
ofW/s  mortgage. — Held^  no  right 

.  to  subrogation  existed  in  W.,  by 
which  his  mortgage  could  be  pre- 
ferred to  the  extent  of  such  balance 
over  A.*s  equity.  Id, 

S.  The  defendant  conveyed  land  to 
the  plaintiff,  with  warranty,  "  re- 
•erymg  always  a  right  of  way,  as 


now  used,  on  the  west  side,  &c., 
from  the  public  highway  to  the 
piece  of  umd  now  owned  by  R," 
&Cy  and  afterward  auit-claimed 
to  plaintiff  his  interest  in  said  land; 
whereupon,  plaintiff  obstructed 
the  way  reserved.  R  had  a  pre- 
scriptive title  to  the  same  right  of 
way,  and  sued  the  plaintiff,  and 
obtained  jud^ent  for  damages 
on  account  or  the  obstruction,  and 
for  repossession,  and  was  put  into 
possession  under  the  Judgment; 
the  plaintiff  then  brought  an  ac- 
tion, on  the  warranty,  against  the 
defendant,  who,  though  duly  noti- 
fied, had  neglected  to  defend  the 
suit  byR,  for  the  costs  and  dam- 
ages recovered  in  such  suit — ndd^ 
the  covenant  of  warranty  in  de- 
fendant's deed  covered  the  prescrip- 
tive right  of  R,  and  the  possession 
of  R  enforced  under  the  judgment, 
was  an  ouster  of  plaintiff,  and  he 
was  entitled  to  recovbr.  Bridger 
V.  Pien(m,  481 

9.  The  right  of  wav  was  reserved, 
and  not  excepted  by  the  deed,  and 
could  be  construed  ss  having  been 
made  for  the  grantor's  benefit  onhr. 

See  FixTUBBS,  1, 3. 
Graittbe,  1, 2. 

JtTDOMEirrB    AND    EXBCTTTIONS, 

6,  8  to  14. 
Nuisance,  6, 7. 
Statute  of  Fbavdb,  1  to  5. 


VENDOR  AND  VENDEE  OF 
CHATTELa 

See  Mabried  Woman,  1, 2, 8. 
PanvoiFAii  AND  Agent,  6. 
SAiiB  ov  Chattels,  1  to  6. 


VERDICT. 

See  FoiBCiBLa  Entbt  and  Dbtadt 
■B,  1, 8,  7. 


VERIFICATION. 


See  Evidence,  1, 2. 


568 


INDEX. 


von)  AND  VOroABLB. 

8ie  Infant,  1, 2. 

Marrtkd  Women,  1, 8. 


WARRANTY. 

Bee  NuiBANCB,  6, 7, 

Principal  and  Agent,  6. 
Vendor  and   Purchaser  of 
Lands,  8, 9. 


WILL. 

1.  The  residuary  clause  of  a  will  gave 
the  rest,  &c.,  of  the  estate,  real  and 
personal,  to  executors  in  trust,  to 
collect  the  income  and  apply  the 
same,  during  the  life  of  the  testa- 
tor's wid6w,  to  certain  specified 
purposes ;  and  upon  her  death,  ail 
said  estate,  except  a  house,  of  which 
it  directed  a  sale,  was  to  be  ap- 
praised by  three  persons;  one  to 
be  chosen  by  the  executors,  one  by 
tlie  surroeaie  of  the  county  of  New 
York,  and  a  third  by  the  persons 
so  selected ;  and  the  aggregate 
amount  of  such  appraisal,  together 
with  the  proceeos  of  the  sale  of 
such  real  estate,  and  all  other  assets 
tlien  belonging  to  the  testator's 
estate,  was  to  be  divided  into 
twelve  equal  iMirts,  which  were  to 
be  distributed  as  fhrther  provided. 
Manice  v.  Manice,  348 

2.  The  said  dause  also  provided  for 
the  conveyance  and  transfer  of 
three  of  the  twelfth  parts  to  the 
testator's  son,  to  whom  said  parts 
were  given ;  or  in  case  of  said  son's 
death,  to  liis  then  living  lawfhl 
issue;  with  the  like  provision  for 
another  son ;  and,  also,  in  case  of 
the  death  of  either  of  said  sons, 

Erior  to  such  division,  leaving  no 
VTffal  issue  living  at  the  time  of 
such  division,  then  the  siirviving 
son,  or  in  case  of  his  death,  his 
lawnU  issue,  to  take  the  share  of 
the  deceased  son.  Id, 

S.  The  said  clause  also  provided  that, 
as  to  two  of  the  remaining  twelfth 
parts  of  said  residuary  estate,  the 
executors  were  to  retam  and  hold 


the  same  (and  saidparts  were  eiren 
and  devised  to  them  accordmgly, 
and  were  to  include  certain  sped- 
fled  real  estate  at  the  appnused 
value ;  the  residue  to  be  made  up 
of  personal  estate  at  the  appraised 
value),  in  trust  to  pt^  over  the  net 
income  to  the  use  of  the  testator's 
daughter  during  life ;  and  after  her 
death,  or  after  the  time  of  said  db- 
tribntion,  in  case  she  should  have 
previously  died,  to  divide  the  said 
two  twelfth  parts  into  as  many 
shares  as  there  might  be  children 
of  said  daughter  living  at  her 
decease,  and  to  retain  one  of  said 
shares  for  each  of  said  children, 
and  accumulate  the  net  income 
during  the  minority  of  sach  chil- 
dren respectively,  and  to  pay  the 
same  to  them  at  their  minorities, 
with  the  accumulations,  no  ftirther 
provision  being  made  respectmg 
the  vesting  of  siud  shares  in  the 
event  of  the  death  of  the  testator's 
daughter  before  the  division:  with 
like  provision  for  two  other  daafffa- 
ters  respectively.  Id. 

4.  Held,  that  the  clause  intending  to 
vest  the  eorptu  of  the  residuary 
estate  in  the  executors,  as  trustees 
to  hold  and  carry  from  and  after 
the  death  of  the  widow,  to  the  time 
of  the  distribution,  was  pro  tcmto^ 
void,  as  suspending  the  absolute 
ownership  and  power  of  alienation 
thereof  beyond  the  period  permitr 
ted  by  the  Revised  Statutes.      Id. 

5.  That  the  jB^  to  the  testator's  sons 
and  to  his  sons*  issue,  were  both 
contingent,  neither  of  them  beinf 
intended  to  vest  before  the  acUud 
division  of  the  residuary  estate,  and 
that  they  were  void  in  their  crea- 
tion. Id, 

6.  That  the  ulterior  executory  gifts 
of  the  other  half  of  Uie  residuary 
estate,  were  also  contingent  and 
void  in  their  creation.  Id, 

7.  That  the  directions  for  appraisal, 
division,  conveyance,  &^,  could  not 
be  considered  powers  in  trust  fas 
partition ;  but  Uiat  the  plain  intent 
of  the  whole  residuary  clause  was, 
that  the  executors  should,  on  the 

'  testator's  death,  take,  hold  and 
carry  the  corpue  of  the  residuary 
estate,  until  the  directed  division 
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of  it  and  its  directed  or  implied 
accomulatioiis,  after  the  deaUi  of 
the  widow  and  after  the  directed 
appraisal  should  actually  take 
place.  Id. 

8.  The  said  clause  also  first  provi- 
ded for  the  disposition,  by  the  ex- 
ecutors, of  the  net  income  of  the 
said  residuary  estate  given  to  tiiem 
in  trust)  after  payment  of  annui- 
ty to  the  testator's  widow  and 
mother,  in  the  payment  of  an  an- 
nuity to  each  of  the  testator's 
children,  during  the  life  of  said 
widow,  and  the  application  of  the 
surplus  to  the  pro  rata  payment 
of  certain  legacies  bequeathed  in 
preyious  clauses  of  the  will ;  and 
if  after  such  payment  ^ere  should 
be  a  further  surplus,  the  same  was 
to  be  divided  into  two  parts ;  one 
of  which  parts  was  to  be  invested 
and  to  accumulate  during  the  life 
of  the  wid(^;  and  the  other  to  be 
subdivided  into  eighteen  parts,  of 
which  six  were  to  go  the  widow ; 
three  to  each  of  the  testator's 
sons,  and  two  to  each  of  his 
daughters. — Held^  that  in  addition 
to  an  unlawful  accumulation  of 
the  one-half  of  such  surplus  dur- 
ing the  life  of  the  widow,  the  di- 
rections for  pavment  of  annuities 
to  the  testators  children  during 
the  widow's  life,  and  for  the  pay- 
ment to  said  children  of^the  eigh- 
teenth parts  of  the  surplus  income 
(required  also  to  be  made  during 
the  life  of  the  widow),  no  provis- 
ion being  made  for  disposition  of 
the  said  children's  annuities,  and 
the  said  eighteenth  parts,  on  the 
decease  of  said  children,  with  or 
without  issue,  before  death  of  the 
widow,  until  after  the  widow's 
death,  were  made  in  view  of  the 
whole  clause;  with  the  intention 
by  the  testator,  that  on  the  hap- 
pening of  the  latter  event  (the  de- 
cease of  his  children,  with  or  with- 
out issue,  before  his  widow),  the 
said  eighteenth  parts  of  the  suiplus 
income  appropriated  to,  and  the 
said  annuities  of,  said  children, 
should  fall  under  the  provisions  of 
the  residuary  clause,  and  accumu- 
late until  the  distribution  therein 
provided  for.  Id. 

9.  That  if  the  trust  were  valid,  as 
vesting  in  the  trustees  the  residu- 
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aij  estate  till  the  death  of  the 
widow,  as  the  testatoi^s  children 
might  die  before  the  widow,  the 
testator's  mother  being  dead,  tne 
trust  might  become  a  trust  for  re- 
ceiving annually  the  income  of 
the  residuary  estate,  for  the  pur- 
pose of  paying  thereout  the  pro- 
visions for  the  widow,  and  for  pay- 
ing the  remainder  of  the  income 
to  whoever  might  be  entitled,  on 
the  theory  that  the  testator  had 
not  made  any  valid  testamentary 
disposition  of  it;  as  it  could  not 
be  lawfully  accumulated  under  the 
express  and  implied  trusts  for  ac- 
cumulation, and  there  was  no*per- 
son  entitlea,  under  the  wiU,  to  any 
eventual  estate  in  the  subject  of 
the  trust  to  whom  it  could  go  un- 
der 1  R  B.,  726,  §  40.  IS. 

10.  That  the  provision  did  not  war- 
rant the  view  that  the  testator  in- 
tended, on  the  death  of  either 
daughter  without  issue,  before  the 
division,  that  his  heirs-at-law 
should  take  any  vested  estate  m 
said  two-twelftlis.  Id 

11.  And  it  seems,  in  case  it  had  been 
provided,  that  on  the  decease  of 
either  of  the  testator's  children 
leaving  issue,  before  his  widow,  the 
trustees  should  apply,  &c.,  or  pay 
over  to  said  issue  thereafter,  during 
the  life  of  the  widow,  the  like  annu- 
itv  and  part  of  one-half  of  the  sur- 
plus income,  the  child  so  dying  had 
received,  or  was  to  receive;  the 
trust  could  not  have  been  held  valid. 

Id. 

12.  It  seems  also,  the  trust  to  receive, 
Ac.^  and  pay  over  to  tiie  testator's 
children  during  the  life  of  his 
widow  was  in^^d.  Id. 

18.  And  assuming  the  purpose  of  the 
trust  as  to  the  widow  to  have  been 
lawful  and  authorized ;  and  whether 
the  purpose  of  the  tnist  for  the  tes- 
tator's children  were  lawful  or  not : 
in  view  of  the  contingencies  and 
diiilculties,  to  which  the  feature  of 
the  trust  scheme  last  mentioned 
exposed  it,  and  its  connection  with 
the  express  and  implied  purposes 
of  unlawful  accumulations,  Uie 
impossibility  of  saying  that  the 
trustees  as  such  under  the  trust,  as 
a  trust  vesting  in  them  Uie  whole 
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reaiduajy  estate  daring  the  life  of 
the  widow,  could  lawfmly  hold  the 
whole  of  it»  and  receive  the  inoome 
of  the  whole  of  it,  for  the  purpose 
of  paying  oyer  a  small  part  of  the 
income  to  the  testator's  widow  and 
children  under  the  trust  scheme, 
and  the  balance  of  it  tp  the  testa- 
tor's heii8-at-law  and  next  of  kin, 
as  undisposed  of  b^  him ;  and  con- 
sidering, also,  the  mtended  entire- 
ty of  the  corpus  of  the  residuary 
estate  during  the  life  of  the  widow, 
and  until  the  directed  division  of 
it  with  its  accumulations;  and  the 
impossibility,  without  the  exercise 
of  arbitrary  discretion,  of  determ- 
ining as  to  what  part  or  how  much 
of  tne  residuary  estate  the  trust 
scheme  should  lie  deoned  valid,  as 
vesting  an  estate  in  trustees  as 
such,  pro  ianio^  for  the  lawful  pur- 
poses of  the  trust  during  the  lire  of 
the  widow;  and  eonsiderinx  the 
invalidity  and  voidness  of  the 
ulterior  and  executoiy  dispositions 
of  the  residuary  estate,  with  its 
aoCTimnlaticMiH,  with  a  view  to 
which  ulterior  and  executory  dis- 
positions it  was  to  be  presumed 
.  the  first  part  of  the  trust  scheme 
during  the  life  of  the  widow,with  its 
ezpiess,and  implied  trusts,  for  accu- 
mulationaof  income,  was  firamed. — 
Heidy  the  whole  trust  scheme  must 
fail,  and  in  respect  to  hn  residu- 
ary estate,  which  the  testator  in- 
tended to  dispose  of  by  such  resi- 
duaiy  clause,  he  must  be  deemed 
not  to  hare  made  any  valid  testa- 
mentary disposition  thereof,  or  of 
its  accumulations,  unless  the  in- 
tended disposition  and  purposes 
oould  be  carried  out,  through  or  by 
the  execution  of  the  trust  direct 
tions  or  powers,  viewed  only  us 
powers  in  trust  Id. 

14.  Sdldy  ihrther,  that  the  trust  pro- 
visions, so  for  as  they  might  be 
considered  powers  in  trust,  failed 
also.  Id. 

15.  JBUldy  i\irther,  that  notwithstand- 
ing the  failiu*e  of  directions  to  pay 
them  out  of  the  income  of  a  certain 
portion  of  the  testator's  estate, 
general  legacies  bequeathed  in  pre- 
vious clauses  of  the  will,  were  pay- 
able out  of  the  general  assets  m 
the   hands   of.  the   executors  as 
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executors;  and  tbat  a  bequest 
expressly  payable  out  of  the  trost 
reslduaiy  estate,  on  the  death  of 
the  widoW)  did  not  abate  by  the 
fiiilure  of  the  trust  scheme,  and 
might  be  viewed  as  a  general 
pecuniary  legacy,  and  paid,  or  its 
payment,  on  the  death  of  the 
widow  might  be  provided  for,  out 
of  the  ^neral  assets ;  and  so,  also, 
taxes,  &C.,  on  premises  given  to 
the  widow  for  life ;  but  oUierwiae, 
as  to  the  annuities,  and  fiirther 
gifts  out  of  the  income  of  the  trust 
residuary  estate,  which  were  pre- 
sumptively given  on  the  theory 
that  the  testator  supposed  he  was 
making  valid  disposition  of  all  his 
residuary  estata  Id, 

16.  B^ld^  further,  that  the  widow's 
annuity  havii\g  abated,  any  elec 
tion  by  her  to  take  the  provisions 
of  the  will  in  lieu  of  dower,  should 
not  impair  or  affect  her  right 
thereto  in  the  residifary  real  estate. 

Id. 

See  Dbvisb  ahd  Devtsbk,  1, 2. 


WTTNESB. 

1.  A  prisoner  under  sixteen  years  of 
age,  convicted  of  burglary  in  the 
tmrd  degree,  is  liable  to  imp^nson- 
ment  in  a  state  prison,  and  dis- 
qualified until  pardoned,  to  testify 
as  a  witness.    Fork  v.  The  People. 

2.  So  held,  where  the  prisoner  had 
been  s^tenced,  after  conviction,  to 
the  house  of  refiige  in  New  York 
dty.  Ji 

8.  And  it  seems  the  statutes,  which 
provide  Ibr  imprisonment  of  con- 
victs in  a  house  of  reftige,  do  not 
relieve  them  from  the  disabilitv  to 
testify,  which  attaches  under  2  R 
B.,  701,  §  28.  Id, 

Bee  EviDSNCS,  8, 4,.  6, 7, 8, 9. 


WRONGDOER 


See  HimBAND  akp.  Wms,  1, 2, 3. 
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